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PREFACE 

This  volume  has  been  prepared  to  bring  together  and  make 
more  accessible  a  selection  of  Professor  Garner's  extensive 
publications  (other  than  his  major  works),  on  a  wide  variety  of 
topics  in  the  major  fields  of  government  and  international  law,  and 
as  a  memorial  of  his  important  contributions  in  these  fields,  and  of 
his  services  in  the  development  of  the  department  of  political  science 
at  the  University  of  Illinois  for  a  period  of  thirty-four  years. 

It  has  been  deemed  advisable  and  appropriate  to  include  a  bio- 
graphical account  of  his  life  and  work,  which  deserves  a  more 
extended  record  than  has  hitherto  been  available,  as  an  illustration 
of  the  possibilities  of  American  social  conditions. 

In  selecting  and  editing  these  essays,  and  in  preparing  the 
biography  I  owe  much  to  the  assistance  of  many  others,  and  espe- 
cially to  Mrs.  Garner,  who  furnished  a  large  body  of  material,  which 
was  supplemented  by  other  information  and  suggestions.  Further 
data  and  suggestions  were  added  by  Professor  Garner's  brother,  Al- 
fred W.  Garner,  Professor  of  History  at  Mississippi  State  College. 
Much  help  was  also  received  from  colleagues  in  the  department, 
especially  from  Professors  John  M.  Mathews,  Clarence  A.  Berdahl, 
Charles  M.  Kneier,  Francis  G.  Wilson,  and  Dr.  George  Manner.  Most 
of  them,  like  myself,  have  been  for  many  years  in  the  department 
and  have  known  Professor  Garner  intimately.  Assistance  was  also 
given  by  officers  of  the  University  and  other  friends,  both  at  the 
University  and  elsewhere,  who  had  known  him  well.  Records  of  the 
department  and  other  University  offices,  and  the  resources  of  the 
University  Library  supplied  additional  data,  and  made  it  possible 
to  check  and  verify  many  items. 

Limitations  of  space  and  time  have  prevented  full  use  of  all  the 
available  data,  and  there  are  no  doubt  omissions  and  inaccuracies. 
But  it  is  hoped  that  the  essays  in  this  volume  and  the  account  of 
his  life  will  give  a  fuller  and  more  reliable  impression  of  the  impor- 
tant part  which  Professor  Garner  occupied  in  the  University,  as  well 
as  in  the  wider  fields  of  local,  state,  national,  and  international 
affairs. 

The  studies  in  this  volume  are  printed  in  their  original  form.  No 
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attempt  has  been  made  to  call  attention  to  modification  of  his 
views  at  different  times,  or  to  new  factors  which  might  have  led  to 
such  modification.1 

Acknowledgments  are  due  to  the  publishers  of  periodicals  for 
permission  to  reprint  articles  which  first  appeared  in  their  journals. 

1  Some  attempt  has  been  made  to  correct  typographical  errors,  and  to  approximate  a 
greater  degree  of  consistency,  in  particular  articles,  in  matters  of  capitalization,  italics 
and  footnote  citations. 
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BIOGRAPHY  OF  JAMES  WILFORD  GARNER 
By  John  A.  Fajrlee,  Ph.D. 

Early  Life  and  Education 

James  Wilford  Garner  was  born  on  November  22,  1871,  on  a 
farm  ten  miles  east  of  the  town  of  Summit,  in  Pike  County,  Mis- 
sissippi, on  the  border  of  Louisiana.  He  was  the  son  of  W.  O. 
Garner  (born  in  1839)  and  Martha  A.  McEwen  (born  in  1843). 
One  of  his  uncles  was  mayor  of  Summit  in  1876;  and  another  uncle 
was  a  justice  of  the  peace,  at  a  much  later  date,  for  many  years. 
His  mother's  father  was  probate  judge  of  Pike  County.  His  grand- 
father, Alfred  Garner,  was  born  in  1805.  He  was  descended  from  a 
French  Huguenot  family  of  Garners,1  who  had  first  settled  in  North- 
umberland County,  Virginia,  from  where  descendants  moved  to 
South  Carolina,  and  from  there  to  Mississippi.  Vice-President  John 
Nance  Garner  was  probably  descended  from  the  same  Virginia 
family,  some  of  whom  moved  to  Tennessee,  and  then  to  Texas; 
though  the  Mississippi  and  Texas  Garners  had  no  personal  relations 
until  late  in  the  life  of  Professor  Garner  and  the  Vice-President. 

The  childhood  of  James  W.  Garner  was  spent  on  the  farm,  in- 
volving much  hard  physical  labor,  which  strengthened  his  inherit- 
ance of  a  healthy  body  and  a  good  mind.  He  early  displayed  a  fond- 
ness for  reading  in  the  evenings,  "in  a  corner  by  the  fire,"  and  de- 
veloped an  ambition  to  be  something  more  than  a  "knot  on  a  log." 

After  completing  the  elementary  school  and  the  Peabody  School 
in  Summit,  he  entered  the  Mississippi  Agricultural  and  Mechanical 
College  (now  the  Mississippi  State  College)  at  Starkville,  meeting 
his  expenses  by  doing  farm  labor  during  the  summer  and  in  his 
spare  time.  He  was  graduated  in  1892,  with  the  degree  of  Bachelor 
of  Science. 

After  completing  his  college  course,  Mr.  Garner  taught  school 
for  several  years  in  Lincoln,  Marion,  and  Pike  counties,  Mississippi. 
He  was  also  conductor  of  a  state  teachers'  institute  in  1895,  and  was 

1  The  Gamers  may  be  related  to  the  noble  family  of  Gamier,  of  Poitou  in  France. 
The  French  Dictionnaire  de  Biographie  Universelle  lists  fifteen  persons  of  this  name 
who  achieved  distinction  in  various  lines.  The  English  Dictionary  of  National  Biog- 
raphy includes  two  Thomas  Garniers,  one  Dean  of  Winchester,  and  his  son,  Dean  of 
Lincoln,  in  the  nineteenth  century. 

[l] 
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instructor  in  the  summer  normals  in  1895  and  1896.  He  early  de- 
veloped a  reputation  as  a  public  speaker,  giving  addresses  at  con- 
federate reunions,  political  meetings,  and  other  occasions.  On  De- 
cember 24th,  1895,  he  was  married  to  Miss  Therese  Leggett  of 
Magnolia,  Mississippi  (about  fifteen  miles  south  of  Summit),  the 
daughter  of  Hon.  John  Goff  Leggett,2  and  sister  to  Mayor  W.  W.  Leg- 
gett of  Magnolia. 

In  1896,  Mr.  Garner  entered  the  University  of  Chicago  as  a 
graduate  student  in  history  and  political  science.  His  studies  here 
included  courses  in  American  diplomacy,  Constitutional  history  of 
the  United  States,  Constitutional  law,  Diplomatic  history  of  Europe, 
Financial  history  of  the  United  States  and  Europe,  Jurisprudence, 
Municipal  government,  Roman  and  Medieval  History,  Political 
Science,  Problems  in  federal  administration,  Public  Finance,  and 
Public  Law.  Among  his  instructors  were  many  of  the  galaxy  brought 
to  that  institution  by  President  William  R.  Harper:  Professors  Ed- 
mund J.  James  (later  President  of  the  University  of  Illinois),  Ernst 
Freund,  Harry  Pratt  Judson,  James  Westfall  Thompson,  and  H.  Von 
Hoist.  In  September,  1900,  he  received  the  degree  of  Master  of 
Philosophy,  with  a  thesis  on  the  administration  of  Governor  Ames 
of  Mississippi,  which  was  to  mark  the  beginning  of  his  study  of  the 
reconstruction  period  in  Mississippi  written  for  the  doctor's  degree 
at  Columbia  University.  Before  completing  his  work  at  the  Uni- 
versity of  Chicago,  he  was  appointed  instructor  in  history  at  Bradley 
Polytechnic  Institute  at  Peoria,  Illinois,  a  position  which  he  held 
for  two  years  (1898-1900). 

In  1900,  Mr.  Garner  was  awarded  a  University  fellowship  in  the 
School  of  Political  Science  at  Columbia  University,  which  he  entered 
in  October  of  that  year.  For  the  year  1901-02  he  held  the  George 
William  Curtis  fellowship;  and  in  1902  he  received  the  degree  of 
Doctor  of  Philosophy,  with  a  thesis  on  Reconstruction  in  Mississippi, 
one  of  the  earliest  of  the  series  of  studies  on  reconstruction  in  the 
southern  states,  prepared  under  the  direction  of  Professor  William 
A.  Dunning. 

Garner's  studies  at  Columbia  covered  a  lengthy  list  of  courses  in 
history,  government  and  law:  administrative  law,  municipal  govern- 
ment, colonial  government,  the  law  of  municipal  corporations,  and 

3  A  lawyer  of  standing,  who  was  for  a  time  a  member  of  the  Mississippi  state  legis- 
lature, as  his  father  had  been  before  him. 
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the  law  of  taxation,  under  Professor  Frank  J.  Goodnow  (later  Presi- 
dent of  The  Johns  Hopkins  University);  American  constitutional 
history,  constitutional  law,  and  the  government  of  territories,  under 
Dean  John  W.  Burgess;  political  philosophy  and  the  Civil  War 
and  reconstruction,  under  Professor  Dunning;  medieval  history,  un- 
der Professor  James  Harvey  Robinson;  American  diplomacy,  and 
international  law,  under  Professor  John  Bassett  Moore;  and  Roman 
law  and  European  law,  under  Professor  Munroe  Smith. 

His  thesis  on  Reconstruction  in  Mississippi  (published  by  the 
Macmillan  Company  in  1901)  received  extended  and  highly  favor- 
able attention,  not  only  from  both  northern  and  southern  journals 
and  newspapers  in  the  United  States,  but  also  from  a  number  of 
British  journals,  for  its  comprehensive,  accurate  and  impartial  study 
of  a  highly  controversial  period. 

After  receiving  his  doctor's  degree,  Dr.  Garner  continued  at  Co- 
lumbia for  another  year  (1902-03)  as  lecturer  in  History.  In  the 
following  year  (1903-04)  he  was  Instructor  in  Political  Science  at  the 
Wharton  School  of  Commerce  and  Finance  of  the  University  of 
Pennsylvania.  Here  he  gave  courses  in  state  constitutional  develop- 
ment, foreign  policy  of  the  United  States,  and  government  activity. 

In  1904  he  was  appointed  Assistant  Professor  of  Political  Sciences 
at  the  University  of  Illinois  where  he  continued  until  his  death  on 
December  9,  1938. 

Political  Science  at  the  University  of  Illinois 
Before  the  appointment  of  Dr.  Garner  some  courses  in  constitu- 
tional history,  public  law,  and  political  ethics  had  been  given  at 
the  University  of  Illinois,  in  the  College  of  Literature  and  Arts  and 
in  the  College  of  Law.  But  there  was  no  clear  recognition  of  political 
science  as  a  distinct  department  or  field  of  instruction. 

In  September,  1904,  Professor  Garner  gave  five  courses  in  political 
science:  in  American  government,  international  law,  municipal  gov- 
ernment, American  diplomacy,  and  a  seminar,  with  from  4  to  33 
students  in  each  class,  and  a  total  of  60  students  (including  4 
graduate  students).  Later  additional  courses  were  given  in  com- 
parative politics,  federal  administration,  and  state  government.  All 
of  these  courses  were  at  first  given  in  a  small  room  on  the  fourth 
floor  of  University  Hall,  which  also  served  as  an  office.  Later,  addi- 
tional rooms  on  the  second  floor  of  the  building  were  assigned  for 
the  courses  in  political  science.  By  1908-09  the  number  of  student 
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registrations  in  political  science  had  increased  to  387.  In  this  year, 
Dr.  Garner  was  promoted  to  the  rank  of  Professor. 

Among  the  students  in  the  early  years  who  later  gained  distinction 
were  James  M.  Cleary  (later  a  member,  and  in  1940-41  president, 
of  the  Board  of  Trustees  of  the  University),  O.  M.  Dickerson  (later 
Professor  of  History  and  Political  Science  at  Colorado  State  Teachers 
College),  Thurlow  G.  Essington  (later  a  member  of  the  Illinois 
Senate,  1919-27),  A.  W.  Garner  (later  Professor  of  History,  Missis- 
sippi State  College),  Roger  Little  (later  a  member  of  the  Illinois 
House  of  Representatives),  S.  G.  Lowrie  (later  Professor  of  Political 
Science  at  die  University  of  Cincinnati),  Blaine  F.  Moore  (later 
Professor  at  the  University  of  Kansas,  and  with  the  Chamber  of 
Commerce  of  the  United  States),  H.  T.  Scovill  (later  Professor  of 
Accountancy  and  Head  of  the  Department  of  Business  Organization 
and  Operation,  University  of  Illinois),  H.  W.  Vanneman  (later  Pro- 
fessor of  Law,  Ohio  State  University),  and  Ching-Chun  Wang  (later 
Director  of  the  Chinese  Eastern  Railway). 

Several  master's  degrees  were  conferred  during  the  first  five  years, 
and  the  first  doctor's  degree  was  conferred  in  1905  on  a  Japanese 
student  (Mr.  Sagakami).  The  quality  of  the  research  work  during  the 
early  years  of  the  department  is  indicated  by  a  master's  diesis  on 
"The  History  of  Cumulative  Voting  and  Minority  Representation 
in  Illinois,  1870-78"  by  Blaine  F.  Moore,  which  was  published  in  the 
University  Studies,  and  later  republished,  with  some  revision,  in  the 
Illinois  Studies  in  the  Social  Sciences. 

Additions  to  the  staff  of  the  department  began  in  1908,  with  the 
appointment  of  Thomas  Reed  Powell  with  the  rank  of  Associate.  In 
1909,  John  A.  Fairlie  was  appointed  as  Associate  Professor,  and 
C.  O.  Gardner  as  Assistant.  In  1910,  Walter  F.  Dodd  was  appointed 
as  Associate,  taking  the  place  of  Dr.  Powell.  In  1911,  Dr.  John  M. 
Mathews  was  appointed  as  Associate.  With  these  additions,  some  of 
Professor  Garner's  courses  were  transferred  to  the  new  members  of 
the  department;  and  additional  undergraduate  courses  were  offered 
in  administrative  and  constitutional  law,  jurisprudence,  the  law  of 
taxation,  national  administration,  state  and  local  administration,  the 
government  of  Illinois,  political  parties,  British  and  continental 
European  governments,  world  politics,  and  problems  of  contempo- 
rary politics.  Additional  graduate  courses  were  also  given:  by  Profes- 
sor Garner,  on  the  nature  of  the  state,  and  by  others  on  municipal 
administration,  and  special  topics  in  constitutional  law. 
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In  1911-12,  Professor  Garner  had  a  year's  leave  of  absence,  which 
made  necessary  some  readjustment  of  courses.  At  the  beginning  of 
this  year  a  new  building  (Lincoln  Hall)  for  advanced  courses  in 
the  College  of  Literature  and  Arts  was  opened,  furnishing  better 
facilities,  including  offices  for  the  department  of  political  science, 
and  special  library  and  study  rooms  for  advanced  students. 

In  1912-13,  Professor  Garner  offered  a  new  graduate  course  in 
the  history  of  political  theories.  The  courses  in  American  govern- 
ment were  given  in  part  by  Dr.  Mathews.  In  this  year  the  total 
number  of  student  registrations  in  political  science  was  610,  com- 
pared with  112  in  1904-05. 

In  1913-14,  two  new  assistants  in  political  science  were  appointed; 
and  in  1914-15,  Dr.  Robert  E.  Cushman  was  appointed  as  in- 
structor, in  place  of  Associate  Professor  Walter  F.  Dodd  who  re- 
signed. Professor  Fairlie  was  on  leave  from  February,  1914,  to 
February,  1915,  for  service  as  Director  for  the  Illinois  Efficiency 
and  Economy  Committee.  In  1915-16,  Professor  Garner  offered  a 
new  graduate  course  on  international  law  in  the  world  war;  and 
new  courses  were  offered  in  state  administration  (graduate)  and 
legislation.  In  this  year  the  total  number  of  student  registrations  in 
the  department  increased  to  1157,  including  84  in  graduate  courses. 

With  the  entry  of  the  United  States  into  World  War  I  in  1917, 
important  changes  took  place  in  the  University  and  the  department. 
Dr.  Russell  M.  Story  (who  had  joined  the  department  in  1914)  was 
on  leave  for  two  years  from  1917-19,  for  civilian  war  work  in 
Russia;  and  Professor  Fairlie  during  1918-19  for  service  with  the 
War  Department  in  Washington.  For  this  year  University  work  was 
reorganized  on  the  quarter  system  in  place  of  two  semesters.  Four 
new  courses  on  war  issues  were  provided,  in  two  of  which  Pro- 
fessor Garner  gave  part  of  the  instruction  (historical  background  of 
the  great  war,  and  national  ideals  in  government).  Student  registra- 
tions in  political  science  declined  (as  in  the  University  as  a  whole) 
to  1099  in  1917-18.  In  1919-20,  the  number  increased  to  a  new 
maximum  of  1569.  During  this  year,  Pitman  B.  Potter  was  added  to 
the  staff  as  associate,  initiating  a  course  in  international  organization. 

In  1920-21  Professor  Garner  was  granted  another  sabbatical 
leave  of  absence,  spent  largely  in  Europe,  during  which  he  gave 
the  James  Hazen  Hyde  Lectures  at  eight  French  provincial  uni- 
versities, and  also  lectured  at  other  universities  in  Paris  and  Belgium. 
Dr.  Clarence  A.  Berdahl  began  his  services  in  the  faculty  of  the 
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department  as  instructor,  giving  courses  in  international  law  and 
political  parties,  and  later  on  international  organization. 

On  Professor  Garner's  return  in  1921-22,  a  change  was  made  in 
methods  of  instruction  for  the  introductory  courses  in  American 
Government.  In  the  early  years  of  the  department  Professor  Garner 
conducted  the  courses  himself,  by  lectures,  quizzes,  and  occasional 
written  examinations.  As  the  number  of  students  increased,  Professor 
Garner  lectured  at  two  meetings  each  week,  and  the  classes  were 
divided  into  several  quiz  sections  for  one  meeting  each  week,  con- 
ducted largely  by  other  members  of  the  department.  Associate 
Professor  Story  was  now  placed  in  general  charge  of  the  course, 
giving  one  lecture  each  week,  and  the  class  was  divided  into  quiz 
and  discussion  sections  for  two  meetings  each  week.  This  system 
required  the  addition  of  two  assistants  in  the  department,  which 
now  included  eight  members  (two  professors,  two  associate  profes- 
sors, an  instructor,  and  three  assistants).  Beginning  with  this  year, 
Professor  Garner  was  formally  designated  as  head  of  the  depart- 
ment. 

In  1922-23,  Professor  Garner  was  on  leave  for  the  first  semester, 
during  which  he  gave  the  Tagore  Lectures  at  the  University  of 
Calcutta,  and  travelled  around  the  world.  In  1923-24  new  gradu- 
ate courses  were  given  on  American  foreign  relations,  constitutional 
law,  and  legal  problems  of  the  city.  In  1924  Associate  Professor 
Story  resigned,  and  Dr.  Berdahl  was  placed  in  charge  of  the  intro- 
ductory courses  in  American  government.  In  the  following  year 
(1925-26)  the  methods  of  instruction  in  these  courses  were  again 
changed,  and  they  were  given  entirely  in  small  sections.  This,  with 
a  very  large  increase  in  enrollment  (to  643  in  1925  and  757  in  1926), 
made  necessary  further  additions  to  the  staff,  which  now  had  eleven 
members:  three  professors,  one  assistant  professor,  and  seven  assist- 
ants. The  total  number  of  student  registrations  in  the  department 
for  1925-26  increased  to  1915,  including  147  registrations  of  graduate 
students;  in  1926-27  to  2178,  in  1927-28  to  2247,  and  in  1928-29  to 
2254. 

Professor  Mathews  was  on  sabbatical  leave  in  1927-28,  and 
Professor  Garner  in  1928-29,  requiring  some  readjustment  of  courses, 
and  several  new  assistants  were  appointed  to  fill  vacancies.  In  1930- 
31  Professor  Fairlie  was  on  leave,  and  Professor  Berdahl  in  1931-32. 
In  1930,  two  former  graduate  students  and  assistants  (Charles  M. 
Kneier  and  Charles  S.  Hyneman)  were  appointed  as  Assistant  Pro- 
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fessors,  the  former  taking  over  the  courses  in  municipal  government, 
and  a  new  graduate  course  in  international  organization  was  offered. 
A  new  undergraduate  course  in  principles  of  political  science  and  a 
new  graduate  course  on  problems  in  British  government  were  of- 
fered in  1931-32.  Assistant  Professor  Hyneman  was  placed  in  charge 
of  the  courses  in  American  government  for  the  year  of  Professor 
Berdahl's  absence.  Several  other  instructors  and  assistants  were  ap- 
pointed in  this  and  succeeding  years. 

In  1934-35,  Dr.  Kneier  (Associate  Professor)  was  on  leave,  to  com- 
plete the  law  course  at  the  University  of  Michigan.  New  members 
of  the  staff  were  Dr.  Charles  B.  Hagan,  J.  F.  Isakoff,  and  C.  F.  Snider, 
and  in  1935-36,  Valentine  Jobst  III.  In  1935-36,  Professor  Garner 
was  on  leave  for  the  first  semester,  and  Professor  Mathews  for  the 
second  semester.  A  new  graduate  course  on  contemporary  politics 
was  given  by  Assistant  Professor  Hyneman.  In  this  year  an  impor- 
tant change  was  made  in  the  organization  of  the  introductory  courses 
in  American  government.  Before  this,  there  had  been  one  course 
on  national  government  and  another  on  state  and  local  government. 
This  had  involved  some  duplication  of  material,  which  increased  with 
the  growth  of  interrelations  between  different  levels  of  government. 
To  meet  this  situation,  there  was  now  offered  a  one-semester  course 
on  organization  and  powers,  and  another  semester  course  on  func- 
tions, both  courses  being  offered  in  each  semester  of  the  regular 
session. 

Professor  Fairlie  was  on  leave  for  the  first  semester  of  1936-37.  In 
the  summer  of  1937,  Assistant  Professor  Hyneman  resigned,  to  be- 
come head  of  the  department  of  government  at  Louisiana  State 
University.  Dr.  C.  B.  Hagan  and  D.  O.  Walter  were  appointed  as 
associate  and  instructor  respectively. 

In  1938-39,  Associate  Professor  Kneier  was  on  leave,  to  serve  as 
Director  of  Research  for  the  newly  established  Illinois  Legislative 
Council;  and  Dr.  Isakoff  resigned  to  become  Assistant  Director  of 
the  Legislative  Council.  Dr.  M.  Q.  Sibley  was  appointed  as  in- 
structor. 

The  staff  of  the  Political  Science  Department  now  had  thirteen 
members:  four  professors,  one  associate  professor,  three  associates, 
two  instructors,  and  five  assistants.  Student  registrations  had  in- 
creased to  2660  (including  169  graduate  registrations)  in  1937-38, 
and  2722  in  1938-39.  In  1937-38,  the  first  semester  of  the  introduc- 
tory courses  in  American  government  had  over  900  students;  the 
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first  course  in  municipal  government  had  250,  Professor  Garner's 
undergraduate  course  in  international  law  had  80,  the  course  in 
international  organization  65,  and  the  course  in  jurisprudence  69. 

Summer  session  courses  in  political  science  were  given  in  1903,  and 
regularly  from  that  year,  except  in  1906  and  1907.  Professor  Garner 
gave  two  courses  in  the  summers  of  1910  and  1911,  and  again  in 
1922  and  1925.  In  other  years  they  were  usually  given  by  other 
members  of  the  regular  staff  of  the  department,  but  in  some  years 
by  instructors  from  the  faculties  of  other  universities.  In  the  early 
years  only  two  undergraduate  courses  were  offered;  later  the  number 
was  increased  to  a  maximum  of  five,  including  a  seminar  for  gradu- 
ate students,  and  after  1934  a  graduate  course  in  problems  of  con- 
temporary politics.  In  1932  there  were  118  student  registrations  in 
the  summer  courses  in  political  science,  including  32  graduate  stu- 
dent registrations.  In  1936  there  were  161  student  registrations  in 
such  courses. 

In  1933-34,  four  correspondence  courses  in  American  govern- 
ment and  municipal  government  were  offered,  enrolling  26  students. 
These  courses  have  been  continued  regularly,  with  an  increasing 
number  of  students.  In  1936-37,  an  extension  course  in  American 
government  was  given  at  Springfield. 

The  number  of  students  taking  political  science  as  a  major  subject 
had  increased  at  a  higher  rate  than  the  total  registration.  In  1919-20, 
there  were  nine  seniors  in  this  group;  in  1927-28,  there  were  21 
seniors  and  22  juniors;  and  in  1938-39,  65  seniors  and  91  juniors. 
Only  three  other  departments  in  the  College  of  Liberal  Arts  and 
Sciences  had  more  major  students.  In  recent  years  rather  less  than 
forty  per  cent  of  the  registrations  in  political  science  courses  are  by 
students  in  the  College  of  Liberal  Arts  and  Sciences;  about  twenty- 
five  per  cent  are  from  the  College  of  Commerce  and  Business  Ad- 
ministration; and  the  remainder  from  other  colleges  and  schools. 

Professor  Garner's  courses  in  International  Law  were  listed  as 
elective  courses  in  the  College  of  Law,  and  also  in  some  of  the 
curricula  in  the  College  of  Commerce  and  Business  Administration; 
and  were  regularly  elected  by  a  considerable  number  of  students  in 
these  colleges.  In  later  years  he  was  listed  as  a  cooperating  member 
of  the  Faculty  of  the  College  of  Law. 

For  several  years  Professor  Garner  had  indicated  his  intention  to 
request  retirement  before  long,  and  had  purchased  a  residence  in 
Magnolia,  Mississippi,  which  was  planned  to  be  his  future  home. 
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In  November,  1938,  he  presented  a  request  for  his  retirement  at 
the  end  of  the  academic  year,  which  was  granted  by  the  Board  of 
Trustees.  Late  in  November,  however,  he  was  stricken  with  a  serious 
illness  (pneumococcic  meningitis),  and  passed  away  on  December  8, 
1938.  Funeral  services  were  held  in  Smith  Music  Hall  at  the  Univer- 
sity, at  which  President  Willard  paid  tribute  to  his  work.  His  body 
was  buried  at  Magnolia,  Mississippi.1 

COURSES  IN  POLITICAL  SCIENCE  AT  THE  UNIVERSITY  OF  ILLINOIS 
Courses  for  Undergraduates 

1.  American  National  Government. — Garner  and  others,  1904-20;  Mathews, 

et  al,  1918-20;  Story,  et  al,  1920-24;  Berdahl,  et  al,  1924-35. 

3.  American  State  Government. — Garner  and  others,  1904-20;  Mathews,  et  al, 

1918-20;  Story,  et  al,  1920-24,  Berdahl,  et  al,  1924-35. 
la.  American  Government;  Organization  and  Powers.— Berdahl  (in  charge) 

and  others,  1935-38;  Jobst  (in  charge)  and  others,  1938-42. 
lb.  American  Government;  Functions.— Berdahl  (in  charge)  and  others,  1935- 

38;  Jobst  (in  charge)  and  others,  1938-42. 
la.  American  Government.— Story,  1914-15;  Cushman,  1915-19. 

15.  American  Government  and  Politics.— Berdahl,  1921-24. 

2.  European  Governments.— Garner,  1905-09. 

16.  The  Government  of  Illinois.— Fairlie,  1909-14;  Story,  1914-22;  Mathews, 

1922-39,  Snider,  1939-. 

For  Advanced  Undergraduates  and  Graduates 
2a.  (later  21  and  21a)  British  Government.— Fatrlte,  1909-41;  Berdahl,  1941- 
2b.  (later  22)  Continental  European  Governments.— Garner,  1909-38;  Wal- 
ter, 1939;  Sibley,  1939- 

4.  Municipal    Government.— Garner,     1904-11;    Fahuue,    1911-14,    1924-30; 

Story,  1916-24;  Knedzr,  1930-. 

5.  Constitutional  Law.-Garner,  1904-08;  Powell,  1908-10;  Dodd,  1910-15; 

Cushman,  1915-19;  Mathews,  1919- 

6.  International  Law.— Garner,  1904-38;  Jobst,  1938-42;  Manner,  1942- 

7.  American  Ddplomacy.— Garner,  1904-11;  Mathews,  1911- 

8.  Colonial  Government.— Dodd,  1910-11. 

8.  International  Organization.— Potter,  1919-20;  Berdahl,  1922- 

9.  Jurisprudence.— Dodd,  1910-15;  Fahuue,  1915-41;  Manner,  1941- 


1  Some  changes  in  the  department  of  political  science  since  Professor  Garner's  death 
may  be  briefly  noted.  Professor  Fairlie  was  appointed  as  head  of  the  department, 
serving  until  his  retirement  in  September,  1941.  In  1939  Francis  G.  Wilson  was  ap- 
pointed as  Associate  Professor,  offering  additional  courses  in  political  theory;  and 
Dr.  George  Manner  was  appointed  as  instructor.  In  September,  1941,  at  the  request 
of  the  department,  it  was  reorganized  with  a  chairman  and  executive  committee;  and 
Professor  Mathews  was  appointed  as  chairman.  In  the  spring  of  1941,  Assistant  Pro- 
fessor Jobst  was  given  leave  for  service  with  the  Army  Air  Corps,  and  Dr.  Cassidy 
resigned  for  government  service.  In  1942,  Dr.  Leavelle  was  appointed  as  instructor. 
In  October,  Professor  Mathews  resigned  as  chairman  of  the  department,  on  account  of 
his  health,  and  Professor  Berdahl  was  appointed  as  chairman. 
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10.  Administrative  Law.— Dodd,  1910-15;  Cushman,  1915-19. 

11.  The  Police  Power  (The  Constitution  and  Industrial  Legislation).— Dodd, 

1910-15;  Cushman,  1915-19;  Mathews,  1919-24;  Berdahl,  1924-30;  Hyne- 
man,  1930-37;  Hagan,  1937- 

12.  National  Administration  (later  Public  Administration). — Fairlie,   1910-41; 

Kneier,  1941- 

13.  State  Administration  (later  Government  and  the  Economic  Order).— Fairlie, 

1909-11;  Mathews,  1911-23;  Hyneman,  1930-37;  Hagan,  1937- 

14.  Political  Parties.— Fairlie,  1909-20;  Berdahl,  1920- 
17.  Elementary  Law.— Dodd,  1910-11. 

17.  Judicial  Organization  and  Administration.— Mathews,  1922-23. 

18.  World  Politics.— Mathews  1912-13;  Legislation.— Story,  1915-1924. 

27.  Public  Opinion.-Casey,  1926-27. 

28.  Problems  of  Contemporary  Politics.— Garner,   1911-15;   Story,   1915-24; 

Casey,  1926-27. 

31.  (later  33)  Contemporary  Political  Theory.— Wilson,  1939- 

32.  Principles  of  Political  Science.— Fatrlte,  1931-38;  Wilson,  1939- 

34.  Municipal  Problems.— Fatrlte,  1915-30;  Kneter,  1930- 

35.  Legal  Problems  of  the  City.— Cushman,  1917-19. 

36.  Thesis  and  Honors  Course.— 1915- 
38.  International  Relations.— 

40.  MrLiTARY  Law.— Ballantine,  1918-19. 

For  Graduates 

101.  History  of  Political  Theories.— Garner,  1911-38;  Wilson,  1939- 

102.  The  Nature  of  the  State.-Garner,  1904-38;  Fairlie,  1938-41. 

103.  Seminar  in  Political  Science. — Garner,  et  al.,  1904-38;  Fatrlie,  et  al.,  1938- 

41;  Mathews,  et  al.,  1941-42;  Berdahl,  et  al.,  1942. 

104.  Municipal  Administration.— Fatrlte,   1909-34;   Kneter,   1935- 

105.  Special  Topics  tn  Constitutional  Law.— Dodd,  1913-15;  Mathews,   1915- 

106.  International  Law,  Special  Topics.— Garner,  1916-38;  Jobst,  1939-42. 

107.  Foreign  Relations  of  the  United  States.— Mathews,  1920- 

108.  Problems  tn  International  Organization.— Berdahl,  1929- 

111.  Government  and  the  Economic  Order.— Hagan,  1941- 

112.  Public  Administration.— Fatrlte,  1915-41;  Kneter,  1941- 

113.  State  Government  and  Administration.— Mathews,   1915- 

114.  Studies  tn  Political  Parties.— Berdahl,  1922- 
121.  Problems  in  British  Government.— Fatrlte,  1933-41. 

128.  Contemporary     Governmental    Problems.— Hyneman,     1935-37;     Hagan, 

1938- 
135.  Legal  Problems  of  the  City.— Story,  1923-24. 

Graduate  Students 

In  addition  to  his  own  extensive  research  studies  and  publications, 
there  developed,  under  Professor  Garner,  an  able  and  numerous 
body  of  graduate  students,  trained  in  political  science,  much  of 
whose  research  work  at  the  University  of  Illinois  was  published; 
and  many  of  whom  came  to  positions  of  importance  in  colleges  and 
universities,  in  the  public  service,  and  in  other  capacities. 
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Before  Professor  Garner  came  to  the  University  of  Illinois,  one 
master  of  arts  degree  in  political  science  had  been  granted,  in  1901. 
In  his  first  year  (1904-05)  he  had  several  graduate  students;  and  at 
the  end  of  this  year  the  first  Ph.D.  in  political  science  was  conferred 
on  a  Japanese  student,  Yasuga  Sakagami.  In  1908-09,  the  number  of 
graduate  students  taking  political  science  as  a  major  subject  had 
increased  to  six;  and  by  the  end  of  that  year  the  number  of  graduate 
degrees  conferred  in  this  subject  had  reached  a  total  of  nine,  in- 
cluding a  second  Ph.D.  degree. 

With  additions  to  the  staff  of  the  department  and  to  the  number  of 
graduate  courses,  the  number  of  graduate  students  and  degrees  in 
political  science  gained  steadily.  In  the  five  years  ending  in  1914, 
fourteen  master's  degrees  and  three  doctor's  degrees  were  con- 
ferred. During  World  War  I,  the  number  of  graduate  registrations 
in  political  science  declined;  but  this  was  followed  by  a  more  rapid 
increase.  For  the  year  1915-16,  there  had  been  eleven  graduate 
students  majoring  in  political  science,  and  84  graduate  student  regis- 
trations in  political  science  courses.  In  1923-24,  there  were  twenty 
graduate  students  taking  political  science  as  their  major  subject 
(18  in  the  regular  session,  and  two  additional  in  the  summer  session); 
and  a  total  of  109  graduate  student  registrations  in  political  science 
courses.  In  the  five  years  ending  in  1924,  master's  degrees  were 
granted  to  fourteen  students,  the  doctor's  degrees  to  six. 

During  these  years  Professor  Garner  had  begun  to  concentrate 
his  attention  more  largely  in  the  field  of  international  law,  in  which 
he  offered  both  undergraduate  and  graduate  courses,  though  he 
continued  to  give  graduate  courses  in  the  history  of  political  theory 
and  the  nature  of  the  state,  and  an  advanced  undergraduate  course 
in  continental  European  governments,  as  well  as  to  supervise  the 
weekly  seminar  of  all  graduate  majors  in  political  science.  His  grow- 
ing reputation  in  these  special  fields  had  much  to  do  with  the  grow- 
ing number  of  graduate  students  in  the  department,  one  feature  of 
which  was  the  number  of  Chinese  students  who  came  to  the  Univer- 
sity of  Illinois  for  the  study  of  political  science. 

In  1928-29,  the  number  of  graduate  majors  in  political  science  had 
increased  to  29  (20  in  the  regular  session,  and  four  others  in  the 
summer  session),  and  the  total  number  of  graduate  registrations  to 
125.  During  the  five  years  ending  in  1929,  master's  degrees  in  politi- 
cal science  were  granted  to  25  students,  and  doctor's  degrees  to  13. 

For  the  year  1929-30,  the  number  of  graduate  majors  in  political 


12  BIOGRAPHY  OF  JAMES  WILFORD  GARNER 

science  increased  further  to  31,  and  the  total  number  of  graduate 
registrations  to  149.  This  was  followed  by  some  decline  in  the  period 
of  the  economic  depression,  more  in  the  total  number  of  graduate 
registrations  than  in  the  number  of  graduate  majors  in  political 
science.  In  1933-34,  there  were  29  of  the  latter,  and  89  of  the  former. 
For  the  five  years  ending  in  1934,  the  number  of  master's  degrees 
in  political  science  increased  to  33,  and  the  number  of  doctor's 
degrees  to  fourteen. 

During  the  last  five  years  of  Professor  Garner's  tenure  at  the  Uni- 
versity of  Illinois  (from  1934-35  to  1938-39),  the  number  of  gradu- 
ate student  registrations  in  political  science,  graduate  majors,  and 
graduate  degrees  in  this  field  continued  to  increase  to  new  maxima. 
In  1936-37  there  were  47  graduate  student  majors;  and  in  1937-38  a 
total  of  170  graduate  student  registrations.  During  this  period  43 
master's  degrees  in  political  science  and  14  doctor's  degrees  were 
conferred.  In  1937,  12  master's  degrees  in  this  field  were  granted, 
and  14  in  1938.1 

From  the  beginning  to  and  including  the  academic  year  1938-39, 
a  total  of  145  master's  degrees  and  52  doctor's  degrees  in  political 
science  have  been  conferred  by  the  University  of  Illinois.  The 
quality  of  the  work  is  indicated  to  some  extent  by  die  later  record  and 
distinction  of  many  of  the  graduate  students.  Recognition  of  this  is 
further  reflected  in  the  report  of  the  Committee  on  graduate  instruc- 
tion of  the  American  Council  of  Education,  published  in  1934,  on 
graduate  work  in  American  Universities.  In  this  the  University  of 
Illinois  was  named  as  one  of  24  institutions  adequately  staffed  and 
equipped  for  work  leading  to  the  doctorate  in  political  science,  and 
one  of  eight  institutions  considered  most  distinguished  in  this  field. 
Of  210  doctor's  degrees  in  political  science  conferred  during  the 
years  1928  to  1932,  12  were  granted  by  the  University  of  Illinois. 

Some  illustrations  of  the  quality  of  the  work  done  by  these  gradu- 
ate students  may  be  seen  in  the  14  doctoral  theses  published  in  the 

1  Since  1939,  the  number  of  graduate  students  in  political  science  has  declined,  as 
has  also  the  number  of  undergraduate  students  in  this  field,  and  the  total  number  of 
University  students.  In  the  department  of  political  science  this  is  probably  due  in  part 
to  the  absence  of  Professor  Garner.  But  other  factors  have  also  been  important.  The 
hostilities  in  China  since  1931  have  reduced,  and  practically  ended,  the  number  of 
Chinese  students  coming  to  the  United  States.  Since  1939,  the  war  in  Europe,  and 
since  December,  1941,  the  active  participation  of  the  United  States  has  sharply  re- 
duced University  registration  as  a  whole,  including  political  science  departments 
throughout  the  country. 
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Illinois  Studies  in  the  Social  Sciences,  and  a  number  of  other  theses 
published  elsewhere. 

Administration 

When  Mr.  Garner  was  appointed  as  Assistant  Professor  of  Political 
Science  at  the  University  of  Illinois,  he  was  at  first  the  only  member 
of  the  department.  As  other  members  were  added  to  the  staff  of  the 
department  he  remained  for  some  years  the  only  professor,  as  well 
as  the  oldest  in  point  of  service;  and  as  such  was  recognized  as  the 
leader  and  director  of  the  department.  In  1920-21  and  thereafter  he 
was  formally  designated  as  head  of  the  department,  and  as  such  had 
both  authority  and  responsibility  for  department  affairs,  under  the 
general  direction  of  the  Dean  and  Faculty  of  the  College  of  Liberal 
Arts  and  Sciences,  and  the  President  and  University  Senate. 

In  1931,  the  University  Board  of  Trustees  adopted  a  revised  body 
of  statutes,  regulating  the  organization  of  the  University,  which 
defined  more  clearly  the  functions  and  status  of  various  administra- 
tive officials,  including  heads  of  departments.  It  also  included  op- 
tional provisions  under  which  departments  might  be  organized  with 
a  chairman  and  executive  committee  in  place  of  a  head.  The  new 
statutes  were  the  outcome  of  a  long  period  of  study,  begun  by  a 
faculty  committee  appointed  by  President  Edmund  J.  James,  the 
recommendations  of  which  were  not  adopted  and  put  in  force. 
When  H.  W.  Chase  became  President  of  the  University  in  1930, 
another  senate  committee  of  nine  members  was  appointed,  includ- 
ing some  members  of  the  former  committee;  and  its  report,  which 
formed  the  basis  for  the  new  statutes,  included  many  of  the  recom- 
mendations of  the  earlier  committee. 

Professor  Garner,  while  recognized  as  the  leader  of  the  depart- 
ment even  before  he  was  formally  named  as  head,  in  practice  con- 
sulted freely  with  other  members  of  the  department,  not  only  on 
matters  of  importance,  but  also  on  those  of  less  significance.  Much 
of  this  consultation  was  done  informally  with  individuals;  but  there 
were  also  conferences  of  the  whole  teaching  staff  and  smaller  groups. 
The  weekly  seminar  of  graduate  students  in  political  science  included 
the  graduate  student  assistants,  and  was  also  regularly  attended  by 
all  the  instructional  force.  It  was  a  simple  matter  to  have  the  teach- 
ing force  remain  for  a  short  period  after  the  seminar  to  consider 
minor  problems.  At  times  meetings  would  be  called,  for  more  im- 
portant matters,  of  the  senior  members,  or  all  of  the  rank  of  instruc- 
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tors  and  above,  or  of  the  entire  teaching  staff.  Several  times  a  year 
the  entire  staff,  and  once  a  year  also  the  graduate  students,  were 
invited  to  a  social  gathering  at  Professor  Garner's  home. 

In  later  years  a  number  of  departmental  committees  were  ap- 
pointed to  deal  with  special  problems.  These  included  committees 
on  library  needs,  proficiency  and  special  examinations,  the  Bryan 
prize,  public  lectures,  correspondence  and  extension  work,  depart- 
mental records,  social  science,  student  research  employment,  and 
tutorial  work. 

When  the  new  statutes  authorizing  an  optional  chairman  and 
executive  committee  system  of  departmental  administration  was 
adopted,  Professor  Garner,  on  his  own  initiative,  called  a  meeting  of 
the  department  staff  to  consider  the  question  of  changing  the  system 
for  the  department  of  political  science.  He  then  left  the  room  so  as 
to  permit  free  discussion.  There  is  reason  to  believe  that  at  least  one 
member  of  the  department  definitely  preferred  the  chairman  and 
committee  system  as  a  general  policy.  But  it  was  the  unanimous 
agreement  that  under  Professor  Garner  there  was  no  occasion  for 
any  change. 

As  a  member  of  the  College  Faculty  and  the  University  Senate, 
Professor  Garner  took  an  active  part  in  the  discussions  on  gen- 
eral college  and  university  policy.  He  also  served  at  different  times 
on  several  Senate  and  other  committees.  He  was  for  four  years  (from 
1914-15  through  1917-18)  a  member  of  the  Senate  Library  Commit- 
tee, which  apportioned  the  library  funds  to  the  several  colleges  and 
schools;  and  throughout  his  career  at  the  University  was  active  in 
promoting  the  development  of  the  library  resources.  He  was  a  mem- 
ber and  chairman  of  the  Committee  on  the  Edmund  J.  James  Lec- 
tures (appointed  by  the  President)  from  1935  to  1938.  He  was  a 
member  of  the  Graduate  School  Committee  on  Fellowships  and 
Scholarships  for  one  year,  and  a  member  of  the  Graduate  Research 
Board  for  the  first  semester  of  1936-37.  He  was  also  a  member  of 
a  sub-committee  to  consider  the  conditions  for  granting  leaves  of 
absence,  which  proposed  more  liberal  provisions  for  such  leaves. 
These  were  approved  by  the  committee  of  nine,  and  though  not 
included  in  the  revised  statutes  of  1931,  were  adopted  by  the  board 
of  trustees  in  1934. 

Research  and  Publications 

Some  indication  of  the  amount  and  scope  of  Professor  Garner's 
research  is  indicated  by  the  list  of  his  publications  ( so  far  as  known) 
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appended  to  this  account  of  his  life.  This  includes  twelve  substantial 
volumes,  a  translation  of  the  principal  treatise  on  French  Public 
Law,  a  number  of  school  text  books,  and  some  200  articles  on  a  wide 
variety  of  topics.  He  also  published  a  larger  number  of  book  reviews, 
editorials,  and  encyclopedia  articles.  In  addition  he  edited  a  volume 
of  Studies  in  Southern  History  and  Politics,  by  students  of  Professor 
William  A.  Dunning  of  Columbia  University.  He  was  editor  in  chief 
of  the  American  Journal  of  Criminal  Law  and  Criminology  for  two 
years  (1910-11),  a  member  of  the  Board  of  Editors  of  the  American 
Political  Science  Review  (1907-10),  and  of  the  American  Journal  of 
International  Law  (1924-38),  and  for  many  years  a  regular  con- 
tributor to  the  Revue  Politique  et  Parlementaire  and  the  British 
Year  Book  of  International  Law. 

As  early  as  1896  he  published  an  article  on  the  history  of  banking 
in  Mississippi,  in  the  Magnolia  (Miss.)  Gazette.  His  doctor's  thesis, 
on  Reconstruction  in  Mississippi,  published  by  the  Macmillan  Com- 
pany in  1901,  was  one  of  the  studies  of  Reconstruction  in  the  South- 
ern States  by  students  of  Professor  William  A.  Dunning  of  Columbia 
University.  Garner's  work  received  extended  and  highly  favorable 
notice  for  its  accuracy  and  impartiality  not  only  in  the  more  special- 
ized journals  but  also  from  leading  newspapers  in  both  northern  and 
southern  states,  and  in  Great  Britain.  Among  them  may  be  noted 
the  American  Historical  Review,  the  Political  Science  Quarterly, 
the  New  York  Herald,  Sun,  Times,  and  World,  the  Chicago  Tribune, 
the  Louisville  Courier  Journal,  the  Memphis  Scimitar,  the  New 
Orleans  Picayune,  The  London  Pilot,  and  the  Scotsman  (Edin- 
burgh). 

During  the  first  decade  of  the  present  century,  Professor  Garner 
published  a  score  or  more  of  articles  on  a  wide  variety  of  political 
topics,  in  many  of  the  leading  magazines,  both  general  and  special- 
ized. In  1900  an  article  on  "Race  Conflict  in  the  South"  was  published 
in  the  Proceedings  of  the  American  Social  Science  Association.  In 
the  Political  Science  Quarterly,  an  article  on  "Mississippi  during  the 
Civil  War"  appeared  in  1902,  two  articles  on  "The  German  Judi- 
ciary" in  1903  and  1904,  and  the  "Record  of  Political  Events"  from 
1902  to  1904.  Other  articles  were  published  in  the  American  Law 
Review,  the  Annals  of  the  American  Academy  of  Political  and  Social 
Science,  the  American  Journal  of  Sociology,  the  American  Political 
Science  Review,  the  International  Journal  of  Ethics,  the  Mississippi 
Historical  Society  Publication,  the  South  Atlantic  Quarterly,  the 
Yale  Law  Journal,  the  Yale  Law  Review,  and  the  Yale  Review. 
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These  dealt  with  such  problems  as  the  "Northern  Securities  Case," 
the  "Merchant  Marine  Investigation,"  "Federal  Activity  in  the  Field 
of  Public  Health,"  "Criminal  Justice,"  the  "Relations  of  Political 
Science,  Government,  and  Liberty,"  "Trial  by  Jury  in  the  Depend- 
encies," the  "Amendment  of  State  Constitutions,"  "Primary  versus 
Representative  Government,"  "Southern  Representation,"  and  "New 
Politics  for  the  South."  As  American  contributor  to  the  Revue  Poli- 
tique et  Parlementaire,  he  furnished  a  series  of  articles  each  year 
from  1903  to  1914;  and,  as  a  member  of  the  board  of  editors  of  the 
American  Political  Science  Review,  he  compiled  the  section  of  per- 
sonal news  and  notes  in  that  journal  from  1906  to  1910. 

In  1906,  Professor  Garner,  in  collaboration  with  Henry  Cabot 
Lodge  (United  States  Senator  from  Massachusetts),  published  a 
History  of  the  United  States,  in  four  substantial  volumes,  copiously 
illustrated.  This  work,  as  was  clearly  stated,  was  not  based  on  original 
research,  but  on  more  intensive  studies  by  others  on  particular 
periods,  and  presented  a  broad  survey  of  American  history  for  the 
general  reader.  The  first  volume  dealt  with  Aboriginal  America,  Dis- 
coveries and  Explorations,  Colonial  History  and  Institutions,  to  the 
Declaration  of  Independence.  The  second  volume  covered  the  period 
to  1840,  the  third  to  1869,  and  the  fourth  to  the  administration  of 
President  Theodore  Roosevelt. 

In  1910,  Professor  Garner  published  another  important  work  en- 
titled Introduction  to  Political  Science,  which  for  many  years  was 
extensively  used  in  American  colleges  and  universities.  This  pre- 
sented a  general  survey  of  the  field  beginning  with  a  discussion  of 
the  scope  and  methods  of  political  science,  followed  by  an  analysis 
of  the  nature  of  the  state,  theories  of  state  origins  and  functions, 
forms  of  government,  the  organization  of  the  legislative,  executive, 
and  judicial  departments,  citizenship,  and  nationality.  Citations  from 
numerous  writers  on  these  subjects,  in  English,  French,  German,  and 
Italian,  were  given,  with  a  bibliography  of  their  most  important 
works.  Substantial  portions  of  this  work  were  included,  with  much 
new  material,  in  a  later  volume  on  Political  Science  and  Government, 
published  in  1928,  which  also  served  for  many  years  as  a  basic  text 
book  in  this  field.  Besides  important  additions  and  changes  in  the 
chapters  dealing  with  topics  in  the  earlier  book,  this  included  several 
new  chapters,  on  associations  and  unions  of  states,  and  the  elements 
of  strength  and  weakness  of  different  forms  and  types  of  govern- 
ment. 
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A  high-school  text  book  on  American  Government,  first  published 
in  1911,  had  a  much  wider  circulation,  and  was  reprinted  from  time 
to  time,  with  additions.  Extensively  revised  in  1930  in  cooperation 
with  Louise  Irving  Capen,  under  the  title  Our  Government,  it  con- 
tinued in  service  and  was  supplemented  by  new  material  on  The 
National  Recovery  program  and  the  Government  of  Illinois.  In  1921, 
he  published  (in  Calcutta)  another  elementary  text  book  on  Civil 
Government  for  Indian  students. 

From  1910  onwards,  Professor  Garner's  published  articles  included 
a  number  presented  at  meetings  of  professional  organizations,  such  as 
the  American  Political  Science  Association  and  the  American  Society 
of  International  Law,  and  many  others,  largely  in  specialized  pe- 
riodicals. They  also  indicated  a  tendency  to  concentrate  in  special 
fields. 

As  editor  in  chief  of  the  Journal  of  Criminal  Law  and  Criminology 
from  1910  to  1912,  he  wrote  a  series  of  fifty  signed  editorials.  In 
the  American  Political  Science  Review  and  other  periodicals  there 
appeared  half  a  dozen  articles  on  various  aspects  of  French  Gov- 
ernment and  Administration.  These  were  to  have  been  part  of  a 
comprehensive  treatise  on  the  Government  of  France,  but  this  plan 
was  interrupted  by  concentration  of  his  attention  on  international 
problems  during  the  War  of  1914-18,  and  later. 

The  wide  range  of  his  interests  may  be  indicated  by  twenty  arti- 
cles in  the  Encyclopedia  Americana  ( 1904);  articles  on  the  constitu- 
tional and  economic  aspects  of  slavery,  in  the  Encyclopedia  of 
American  History  (1912);  on  constitutional  law,  in  the  Encyclopedia 
of  Law  (1913);  45  short  articles  in  the  Cyclopedia  of  American  Gov- 
ernment, published  in  1914;  and  later  by  articles  in  the  New  Inter- 
national Encyclopedia  and  in  the  Encyclopedia  of  the  Social  Sci- 
ences. 

In  1914,  he  prepared  two  substantial  studies  on  "Agricultural 
Agencies"  and  "Charitable  and  Correctional  Institutions"  in  the 
state  government  of  Illinois,  for  the  Efficiency  and  Economy  Com- 
mittee of  that  state,  which  were  published  (in  1915)  in  the  Report 
of  that  committee.  In  the  same  year,  he  edited  a  volume  of  Studies 
in  Southern  History  and  Politics,  by  former  students  of  Professor 
William  A.  Dunning  of  Columbia  University  which  included  an 
essay  of  his  own  on  Southern  Politics  since  the  Civil  War.  In  1915, 
he  published  a  translation  of  Brissaud's  History  of  French  Public 
Law,  the  standard  treatise  on  that  subject. 
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In  the  field  of  international  relations  may  be  noted  several  papers 
in  the  Proceedings  of  the  American  Society  of  International  Law,  one 
on  the  "Study  of  International  Law  in  the  Countries  of  Latin  Amer- 
ica," at  the  second  Pan-American  Scientific  Congress,  in  1915;  and 
one  on  "War  and  Militarism  in  relation  to  Government  and  Politics," 
in  the  Publications  of  the  American  Sociological  Society  in  1915. 
After  the  entry  of  the  United  States  into  the  World  War,  he  edited 
and  was  part  author  of  a  pamphlet  on  Why  We  Fight  Germany 
(1917),  and  also  wrote  another  pamphlet  on  The  German  War  Code, 
published  by  the  University  of  Illinois,  and  republished  by  the 
United  States  Committee  on  Public  Information. 

Beginning  in  1915  and  continuing  until  1919,  Professor  Garner 
published  a  series  of  articles  in  the  American  Journal  of  International 
Law  on  "Some  Questions  of  International  Law  in  the  European 
War."  These,  with  much  additional  material,  formed  the  basis  for  a 
more  comprehensive  work,  in  two  volumes,  on  International  Law 
and  the  World  War,  published  in  1920.  This  dealt  at  length  with 
such  topics  as  the  status  of  international  law  at  the  outbreak  of  the 
war,  the  treatment  of  enemy  aliens,  merchant  vessels,  submarines, 
aerial  and  other  methods  of  warfare,  and  violations  of  the  Geneva 
convention. 

In  1925,  Professor  Garner's  Tagore  Lectures  at  the  University  of 
Calcutta  on  "Recent  Developments  in  International  Law"  were 
published.  This  volume  traced  the  historical  development  of  modern 
international  law,  with  the  main  emphasis  on  its  interpretations  and 
applications  in  recent  wars  and  the  World  War,  the  treaties  of  peace, 
the  progress  of  arbitration  and  other  agencies  for  the  peaceable 
settlement  of  international  disputes,  the  development  of  interna- 
tional legislation  and  organization,  the  Permanent  Court  of  Inter- 
national Justice,  and  the  reconstruction  of  international  law.  Its 
value  was  attested  by  the  highly  favorable  reveiws  it  received  from 
such  foreign  writers  in  this  field  as  Professor  J.  L.  Brierly  of  Oxford 
University,  M.  Paul  Fauchille,  Professor  Gaston  Jeze  of  the  Univer- 
sity of  Paris,  as  well  as  John  Bassett  Moore  and  other  American  re- 
viewers. This  was  followed,  in  1927,  by  another  substantial  volume 
on  Prize  Law  During  the  World  War.  This  dealt  with  the  organiza- 
tion, function,  jurisdiction,  and  procedure  of  prize  courts  from  1914 
to  1924,  comparing  the  interpretation  and  conclusions  of  the  prize 
courts  of  different  countries,  and  noting  their  divergencies  of  opin- 
ion and  doctrines. 
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These  works  added  greatly  to  his  previous  reputation  abroad,  and 
led  to  many  invitations  and  appointments  to  lectureships  at  foreign 
universities,  and  to  the  publication  of  many  articles  in  British  and 
French  specialized  periodicals,  not  only  on  problems  of  international 
law,  but  also  on  American  political  institutions.  He  was  previously 
known  for  his  articles  on  American  politics  in  the  Revue  Politique  et 
Parlementaire,  and  also  a  substantial  brochure  (of  60  pages)  in  the 
Revue  du  Droit  Public  et  de  la  Science  Politique  on  "Le  Pouvoir 
executif  en  temps  de  guerre  aux  Etats  Unis"  (1918),  and  an  article 
on  "La  Revocation  des  agents  publics  par  le  peuple  aux  Etats  Unis" 
(1920).  Articles  on  "La  Reconstitution  de  Droit  International"  and 
"Le  Nouveau  Droit  International"  appeared  in  the  Revue  Generate 
de  Droit  International  Public  (1920)  and  the  Revue  de  VUniversite 
de  Lyon  (1921);  and  articles  on  "La  Democratic  Americaine"  and 
"La  Politique  Etrangere  Americaine"  in  the  Revue  de  VUniversite  de 
Bruxelles  and  the  Revue  des  Sciences  Politiques,  in  1921.  His  lectures 
on  the  James  Hazen  Hyde  Foundation  (delivered  at  ten  French 
universities)  on  "Idees  et  Institutions  Politiques  Americaines"  were 
published  in  1921  by  the  Bibliotheque  Internationale  de  Droit  Pub- 
lic; and  a  Spanish  translation  of  this  work  was  published,  in  1928,  by 
the  Institut  National  de  Panama.  Other  articles  appeared  in  the 
British  Year  Book  of  International  Law  (to  which  he  became  a 
regular  contributor),  the  Journal  of  Comparative  Legislation  and 
International  Law,  and  the  Nation  and  Atheneum. 

In  the  United  States,  he  published  several  articles  each  year  in 
the  American  Journal  of  International  Law.  As  a  member  of  the 
Board  of  Editors  of  this  journal,  he  furnished  regularly  editorial  com- 
ments and  articles  on  problems  of  current  interest.  His  last  contribu- 
tion, on  the  Nazi  proscription  of  German  professors  of  international 
law,  was  printed  in  the  journal  for  January,  1939.  Several  papers 
presented  at  the  annual  meetings  of  the  American  Society  of  Inter- 
national Law  were  published  in  the  Proceedings  of  that  organiza- 
tion. Among  these  may  be  noted  especially  an  article  on  the  "Func- 
tion and  Scope  of  Codification  in  International  Law,"  presented  in 
1926. 

Professor  Garner's  lectures  on  American  Foreign  Policies,  delivered 
on  the  James  Stokes  Foundation  at  New  York  University  in  1927, 
were  published  the  following  year.  They  dealt  with  influencing 
factors  and  conditions,  the  tradition  of  isolation  and  non-interven- 
tion, the  Monroe  doctrine,  imperialism  and  dollar  diplomacy,  the 
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American  contribution  to  the  advancement  of  arbitration  and  judi- 
cial settlement  of  international  disputes,  co-operation  and  non-co- 
operation with  the  League  of  Nations;  and  concluded  with  a  chapter 
entitled  "As  others  see  us—."  These  topics  he  discussed  with  refer- 
ence to  the  duty  and  obligation  of  the  United  States  as  a  State  whose 
material  wealth  and  capacity  for  leadership  are  unsurpassed,  and 
pleaded  for  the  highest  standard  of  honor,  justice,  and  fraternity  in 
its  relations  with  the  rest  of  the  world. 

In  1927  provision  for  research  in  international  law  was  organ- 
ized under  the  Faculty  of  the  Harvard  Law  School,  for  the  purpose 
of  preparing  a  draft  of  an  international  convention  on  each  of  a 
series  of  subjects  which  had  been  placed  on  the  agenda  of  the 
First  Conference  on  the  Codification  of  International  Law.  Profes- 
sor Garner  was  chosen  as  a  member  of  the  Advisory  Committee  for 
this  research;  and  in  1932  was  selected  to  act  as  Reporter  for  a 
draft  convention  on  the  Law  of  Treaties,  with  Valentine  Jobst  III 
(of  the  department  of  political  science  at  the  University  of  Illinois) 
as  Assistant  Reporter,  and  a  group  of  advisors.  Seven  meetings  of  the 
Reporter  and  his  advisers  were  held,  in  New  York,  Washington,  and 
Urbana,  from  1932  to  1934;  and  in  1935  a  draft  convention  on  the 
law  of  treaties  was  presented,  and  published  in  the  supplement  to 
the  American  Journal  of  International  Law  for  that  year.  This  in- 
cluded a  brief  introductory  comment,  an  extensive  bibliography  on 
the  subject,  and  detailed  comment  on  each  of  the  36  articles  of  the 
draft  convention,  aggregating  560  pages. 

During  the  later  years  of  his  life  Professor  Garner  continued  to 
publish  articles  in  various  journals.  Particular  mention  may  be  made 
of  one  on  "Das  Volkerrecht  in  den  Kriegen  der  Zukunft,"  published 
in  the  Zeitschrift  die  Akademie  filr  Deutsches  Recht,  in  January, 
1936.  At  occasional  intervals  letters  on  topics  of  current  interest  were 
published  in  the  Chicago  Daily  News,  the  New  York  Times  and 
other  newspapers.  Throughout  his  career  he  also  published  numerous 
reviews  of  books  on  international,  political,  and  other  subjects,  both 
in  professional  and  more  general  journals.  In  sum  total,  his  published 
works  would  exceed  a  score  of  substantial  volumes. 

Other  Activities 

Professor  Garner  was  preeminently  a  teacher  and  a  research 
scholar;  but  his  abilities  and  reputation  in  those  lines  led  to  many 
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activities  outside  of  his  academic  functions.  Most  of  these  were 
closely  connected  with  the  fields  of  instruction  and  investigation  to 
which  he  devoted  himself,  as  a  member  of  professional  organiza- 
tions, and  in  public  lectures  in  his  fields  of  study  at  other  institutions 
and  places,  and  in  the  course  of  extensive  travel  throughout  the 
United  States,  much  of  Europe,  and  a  tour  around  the  world  in 
1922.  But  more  than  is  known  to  many  of  his  friends,  he  took  part  in 
affairs  of  a  more  general  character. 

Even  before  he  had  published  his  doctor's  thesis  he  was  a  member 
of  the  Mississippi  Historical  Association,  and  of  the  American  His- 
torical Association.  He  became  a  member  of  the  American  Political 
Science  Association  in  the  first  year  of  its  existence  ( 1904).  He  was 
one  of  the  Board  of  Editors  of  the  American  Political  Science  Review 
from  1907  to  1910,  a  member  of  the  Executive  Council  of  the  As- 
sociation from  1913  to  1915,  and  President  in  1924.  In  1908,  he  at- 
tended one  of  the  annual  conferences  on  International  Arbitration 
held  at  Lake  Mohonk,  New  York.  He  was  a  member  of  the  American 
Society  of  International  Law  from  1907;  in  1924  he  was  elected  as  a 
member  of  the  Board  of  Editors  of  the  American  Journal  of  Interna- 
tional Law,  in  1931  as  Honorary  Vice  President  of  the  Society;  and 
in  1933  was  chosen  as  chairman  of  the  committee  on  the  selection 
of  honorary  members,  and  a  member  of  the  committee  on  the  codifi- 
cation of  international  law. 

He  was  a  member  of  the  American  Institute  of  Criminal  Law  and 
Criminology,  from  its  organization  in  1910,  editor  of  its  journal  from 
1910  to  1911,  and  in  1913  was  elected  as  a  Fellow  of  the  Institute. 

In  1914,  he  was  elected  to  honorary  life  membership  in  the  South- 
erner's Association.  In  1919  he  was  elected  a  member  of  the  Langdell 
chapter  of  the  legal  fraternity  of  Phi  Delta  Phi.  He  was  a  charter 
member  of  the  Institut  International  de  Droit  Public,  on  its  or- 
ganization in  Paris  in  1927,  and  its  President  from  1935  to  1936. 
In  June,  1927,  he  was  chosen  a  member  of  the  Harvard  Advisory 
Committee  on  the  Codification  of  International  Law.  In  1935  he 
was  elected  a  member  of  the  Executive  Committee  of  the  Interna- 
tional Law  Association. 

Of  a  different  character  was  his  election,  by  popular  vote,  as  a 
member  of  the  City  Council  of  Urbana,  Illinois,  on  which  he  con- 
tinued for  several  terms,  serving  on  several  committees  of  that  body. 
He  was  one  of  the  leaders  in  the  organization,  in  1907,  of  the  Uni- 
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versify  Club  of  Urbana-Champaign  ( composed  mainly  of  members 
of  the  University  of  Illinois  faculty)  and  was  the  first  president  of 
this  club. 

On  the  organization  of  the  Gamma  Chapter  of  Phi  Beta  Kappa  at 
the  University  of  Illinois  in  1907,  he  was  chosen  as  one  of  the 
honorary  faculty  members;  in  1913-14,  he  was  President  of  the  chap- 
ter; and  was  one  of  the  speakers  at  the  initiation  banquets  in  1923, 
and  again  in  1933.  In  1934,  he  was  elected  as  a  faculty  member  of  the 
University  of  Illinois  Chapter  of  the  Phi  Kappa  Phi  honorary  fra- 
ternity. He  was  a  member  of  the  Board  of  Trustees  of  the  Trinity 
Methodist  Episcopal  Church  of  Urbana  for  many  years. 

An  effective  and  forceful  speaker,  with  something  of  the  flavor  of 
southern  oratory,  Professor  Garner  was  often  called  on  for  public  lec- 
tures and  other  less  formal  addresses.  On  a  number  of  occasions  he 
gave  a  series  of  lectures  on  related  topics;  more  numerous  were 
single  addresses  at  universities,  professional  associations,  and  many 
other  organizations  and  institutions,  such  as  Church,  Rotary,  Wom- 
en's, and  other  clubs,  and  at  high-school  commencements.  Here 
again,  many  of  these  were  on  subjects  within  his  special  fields;  but 
there  were  also  a  considerable  number  on  other  and  more  general 
topics.  Many  of  these  lectures  were  published,  or  the  substance  in- 
cluded, in  his  books  and  articles,  and  most  of  these  are  noted  in  the 
list  of  publications.  No  complete  list  of  these  addresses  and  lectures  is 
available;  but  mention  may  be  made  of  enough  to  indicate  both  the 
geographical  and  subject  matter  range  of  his  interests. 

Many  such  lectures,  outside  of  his  regular  courses,  were  given  at 
the  University  of  Illinois  or  before  various  local  organizations.  Among 
the  informal  luncheon  talks  before  the  local  University  Club  may  be 
noted  one  on  the  United  States,  the  League  of  Nations,  and  the 
World  Court,  in  1932,  and  one  on  Germany  under  Hitler  in  1933. 

More  definitely  under  University  auspices  were  a  considerable 
number  of  lectures  sponsored  by  the  department  of  political  science 
and  other  university  organizations.  On  December  3,  1908,  he  gave 
an  address  on  the  function  of  the  state  in  the  American  political 
system,  on  Illinois  Day.  As  toastmaster  at  a  testimonial  banquet 
given  in  1927  to  Thomas  Arkle  Clark,  Dean  of  Men,  on  the  twenty 
fifth  anniversary  of  his  services  at  the  University,  his  introductions 
of  the  speakers  surprised  many  by  the  examples  of  southern  humor. 
In  1931,  he  spoke  for  the  faculty,  in  greetings  at  the  inauguration  of 
Dr.  Harry  Woodburn  Chase  as  President  of  the  University.  Other 
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addresses  dealt  with  international  problems,  two  before  Farm  and 
Home  Week  audiences  in  1933  and  1937,  one  on  agricultural  condi- 
tions in  Europe.  At  the  University  Commencement  in  June,  1936, 
he  gave  the  commencement  address  to  the  graduating  class.  On 
several  occasions  he  gave  addresses  over  the  University  broadcasting 
station;  in  the  spring  of  1938  his  lectures  on  European  governments 
were  broadcast;  and  in  the  autumn  months  of  that  year,  his  lectures 
on  international  law  were  given  over  the  radio  until  the  time  of 
his  illness  and  death. 

Another  group  of  addresses  were  those  given  in  Chicago  and 
other  Illinois  cities.  Several  were  given  at  the  Norman  Wait  Harris 
Institute  of  International  Relations,  at  the  University  of  Chicago.  He 
gave  the  commencement  address  at  De  Paul  University  in  June, 
1932,  on  Our  Foreign  Policy;  spoke  at  the  American  Bar  Association 
meeting  in  August,  1934,  and  gave  a  more  general  address  on  Col- 
lege Anniversaries,  at  a  joint  meeting  of  the  Chicago  Illini  and  Illinae 
Clubs  in  April,  1937.  On  February  12,  1909,  he  gave  an  address  on 
Abraham  Lincoln  at  the  Lincoln  Centenary  at  Polo,  Illinois.  Other 
addresses  on  international  topics  were  given  before  the  League  of 
Nations  Non-Partisan  Association  of  Illinois,  the  University  Clubs 
of  Peoria  and  Rockford,  at  James  Millikin  University,  Decatur,  to  the 
Morgan  County  League  of  Women  Voters,  and  the  Open  Forum  in 
Bloomington. 

Born  in  Mississippi,  Professor  Garner  responded  to  many  invita- 
tions from  institutions  and  organizations  in  the  Southern  States,  and 
also  participated  at  meetings  of  national  organizations  in  that  region. 
Even  as  a  youth  he  had  won  a  reputation  as  a  public  speaker  in  local 
gatherings.  In  1924,  as  Chairman  of  a  Committee  of  the  American 
Association  of  University  Professors  on  Tenure  of  Office  and  Class- 
room Freedom  of  Speech,  he  visited  the  University  of  Tennessee  at 
Knoxville,  in  connection  with  an  investigation  of  tenure  conditions 
at  that  institution,  the  report  of  which  was  published  in  the  Bulletin 
of  that  Association.  He  took  part  in  the  Furman  Institute  of  Politics 
in  South  Carolina,  and  the  Southern  Institute  of  Politics  at  the  Uni- 
versity of  Georgia,  Athens,  Georgia,  in  June,  1927.  At  the  annual 
meeting  of  the  American  Political  Science  Association  at  New  Or- 
leans, in  1929,  he  gave  an  address  on  "United  States  Policy  toward 
Latin  America";  and  at  the  Southern  Political  Science  Association 
meeting  in  Atlanta  in  1932  he  discussed  the  two  party  system. 

Before  the  Mississippi  Bar  Association  at  Meridian,  Mississippi, 
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in  1931,  he  gave  an  address  on  "The  United  States  and  the  World 
Court."  In  June,  1934,  he  gave  the  Commencement  address  at  the 
University  of  Mississippi  on  "Whither  America."  In  March,  1937,  he 
gave  a  series  of  six  lectures  at  the  University  of  Mississippi  Law 
School,  on  International  Problems. 

In  other  sections  of  the  United  States  Professor  Garner  delivered 
addresses  and  lectures  before  various  organizations  in  various  cities 
and  universities  from  Boston  to  California.  At  the  summer  session 
of  Leland  Stanford  University  in  1920,  he  was  a  member  of  the 
faculty.  En  route  for  this,  he  gave  the  Commencement  Address  at 
the  University  of  New  Mexico,  on  "America  and  Some  of  the  Things 
for  which  the  Americans  Stand."  In  September  of  this  year,  he 
spoke  before  the  University  of  California  Democratic  Club  on  "The 
League  of  Nations  as  an  Issue  in  the  Campaign." 

He  attended  and  took  part  in  several  sessions  of  the  Institute  of 
Politics  at  Williamstown,  Mass.,  and  at  one  of  the  Commonwealth 
Conferences  at  Iowa  State  University. 

In  January,  1925,  he  took  part  in  a  conference  on  the  cause  and 
cure  of  war,  in  Washington,  D.C.  In  May,  of  this  year  he  gave  an 
address  on  "Proposals  for  international  peace"  before  a  joint  meeting 
of  the  University  of  Nebraska  Phi  Beta  Kappa  and  Sigma  Xi  socie- 
ties; and  spoke  before  the  Faculty  Club  on  "The  outlook  for  inter- 
national law."  At  Cornell  University,  in  January,  1924,  he  gave  the 
Goldwin  Smith  Lectures  on  "international  law  and  foreign  policy." 

In  1927,  he  gave  a  series  of  lectures  on  the  Stokes  Foundation  at 
New  York  University  on  "American  foreign  policy."  In  January, 
1928,  he  spoke  before  the  Boston  Women's  Club  on  "The  married 
women's  citizenship  act  of  1922"  and  at  the  Radcliffe  College  School 
of  Foreign  Affairs  on  "Isolation  policy."  In  March  of  this  year,  he 
addressed  the  St.  Paul,  Minnesota,  branch  of  the  Foreign  Policy  Asso- 
ciation on  "The  administration  of  the  Monroe  doctrine." 

In  1922  he  received  the  degree  of  LL.D.  from  the  University  of 
Calcutta,  in  1924  from  Oberlin  College,  and  in  1926  from  the 
Universite  de  Lyon;  and  in  1929  he  received  the  degree  of  Litt.D. 
from  Columbia  University.  In  1925,  he  was  chosen  as  a  Chevalier 
de  la  Legion  d'Honneur,  by  the  French  Government. 

On  May  1,  1930,  he  gave  an  address  at  Oberlin  College  on  "the 
two  party  system:  present  tendencies  and  future  prospects."  A  few 
days  later  he  gave  two  lectures  at  Princeton  University  on  "Admin- 
istrative law."  In  1936,  he  gave  an  address  at  the  University  of 
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Missouri  on  "The  need  for  an  international  military  force."  In  No- 
vember, 1938,  he  spoke  at  a  Lawyers  Conference  in  Washington, 
D.C.,  to  protest  the  embargo  against  Spain  on  "The  obligation  of  the 
United  States  toward  the  Spanish  Republic  under  international  law," 
his  last  public  address. 

The  special  attention  Professor  Garner  gave  to  international  prob- 
lems from  the  beginning  of  World  War  I  in  1914,  gave  him  a  wide 
reputation  in  other  parts  of  the  world,  and  led  to  many  invitations 
to  lecture  at  universities  in  other  countries.  As  early  as  1911-12  he 
was  in  Europe  on  sabbatical  leave  from  the  University  of  Illinois; 
and  later  made  other  visits  to  that  continent  (including  England, 
France,  Germany,  Austria,  Switzerland,  Italy  and  Spain);  and  in 
1922  traveled  around  the  world.  In  1921  he  gave  (in  French)  the 
James  Hazen  Hyde  lectures  at  eight  provincial  universities  in  France 
on  "Les  Idees  et  les  Institutions  Politique  Americaines";  and  also 
lectured  in  Paris  at  the  New  School  of  International  Law,  the  Ecole 
Libre  des  Sciences  Politiques,  the  Faculty  of  Law,  and  the  Sorbonne; 
at  the  Universities  of  Brussels  and  Ghent;  and  at  Cambridge  Univer- 
sity in  England. 

In  1922,  he  was  appointed  to  the  Tagore  lectureship  at  the  Uni- 
versity of  Calcutta,  for  a  series  on  "Recent  Developments  in  Interna- 
tional Law";  and  while  there  received  a  doctor's  degree.  Going  for 
this  purpose  across  the  Pacific  Ocean,  he  visited  Japan  and  China, 
where  he  met  some  of  his  former  students  from  these  countries,  and 
gave  addresses  at  Yenching  University  near  Peking,  the  South- 
eastern University  in  Shanghai,  the  Comparative  Law  School  in 
Soochow,  and  other  institutions  and  organizations.  He  also  gave  an 
address  before  the  Rotary  Club  of  Calcutta,  and  another  at  the 
Rammohon  Ruy  Library  on  "American  Universities." 

In  1923  and  again  in  1931,  he  gave  a  series  of  lectures  at  the 
Academy  of  International  Law  at  The  Hague,  on  the  first  occasion 
on  "International  regulation  of  aerial  navigation,"  and  on  the  second 
on  "Recent  developments  and  present  tendencies  in  international 
law." 

In  connection  with  his  frequent  visits  to  the  League  of  Nations, 
he  gave  a  series  of  lectures,  in  1928,  at  the  Institut  Universitaire 
de  Hautes  Etudes  Internationales  in  Geneva. 

In  1929,  under  the  auspices  of  the  Carnegie  Endowment,  he  gave 
a  series  of  lectures  at  the  Universities  of  Lyons,  Strasbourg,  and 
Manchester,  the  University  College  of  Wales  ( at  Aberystwith),  and 
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also  an  address  at  the  Liberal  Summer  School  at  Cambridge  Univer- 
sity, England. 

In  his  addresses  and  publications  on  international  relations,  he 
had  often  found  occasion  for  severe  criticism  of  the  actions  and 
policies  of  the  German  government  during  the  World  War  and  in 
later  years.  It  was  therefore  a  striking  evidence  of  his  reputation 
and  standing  when,  in  1936,  he  received  an  invitation  from  the 
German  Ministry  of  Justice  to  give  a  lecture  before  the  German 
Academy  of  Law  in  Berlin,  where  he  gave  a  scholarly  address  on 
"Das  Volkerrecht  in  den  Kriegen  der  Zukunft." 

In  July  and  August,  1937,  he  was  a  delegate  to  the  Ecumenical 
Conference  held  in  Balliol  College,  at  Oxford,  England,  and  was  a 
member  of  the  committee  on  the  Relations  between  Church  and 
State,  of  which  Judge  Huber  (a  former  member  of  the  Permanent 
Court  of  International  Justice)  was  chairman.  On  July  8  of  this  year, 
he  gave  an  address  before  the  Royal  Institute  of  International  Affairs 
at  Chatham  House,  London,  on  "Recent  American  neutrality  legis- 
lation." 

As  a  student  and  teacher  of  government  and  international  relations, 
Professor  Garner  had  definite  opinions  on  problems  of  governmental 
organization,  functions,  and  policies;  and  these  were  openly  an- 
nounced in  his  classes,  papers,  and  addresses  before  professional 
and  other  organizations,  and  in  his  extensive  publications.  Not 
infrequently  these  dealt  with  controversial  questions  of  current  in- 
terest, and  sometimes  in  the  course  of  election  campaigns.  But  he 
was  not  an  active  member  of  any  political  party  organization;  and 
even  for  the  one  elective  public  position  (as  a  member  of  the  Urbana 
City  Council)  for  which  he  was  a  candidate,  he  was  in  effect  drafted 
and  elected  without  any  public  campaign.  At  one  time  he  was 
approached  to  become  a  candidate  for  United  States  Senator  from 
Illinois,  but  declined. 

Born  and  brought  up  in  a  southern  state,  where  the  term  "black 
republican"  had  for  him  a  literal  significance  until  he  became  of 
age,  his  early  political  affiliations  were  naturally  with  the  Demo- 
cratic party.  But  his  doctor's  thesis  on  Reconstruction  in  Mississippi 
showed  no  partisan  bias;  and  the  History  of  the  United  States, 
published  as  a  joint  work  with  Senator  Henry  Cabot  Lodge,  was 
also  non-partisan  in  character. 

He  was  interested  in  public  policies  irrespective  of  party  attitudes; 
and  criticized  and  supported  policies  of  both  of  the  leading  parties 
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on  particular  questions.  He  personally  disapproved  President  Cleve- 
land's action  in  the  Venezuela  boundary  question  in  1895,  and 
Theodore  Roosevelt's  aggressive  foreign  policy.  An  ardent  advocate 
of  international  arbitration  and  peaceful  methods  of  dealing  with 
international  conflicts,  he  supported  the  Wilson  administration  in 
the  World  War,  and  strongly  advocated  the  adherence  of  the 
United  States  to  the  League  of  Nations  and  the  Permanent  Court  of 
International  Justice.  He  voted  for  Herbert  Hoover  for  President, 
both  in  1928  and  1932;  and  was  at  least  doubtful  of  many  of  the 
New  Deal  measures  of  Franklin  D.  Roosevelt,  and  criticized  his 
foreign  policy  as  too  lenient  toward  the  dictators  in  Europe.  He  fore- 
saw and  dreaded  the  approaching  conflict;  and  would  have  actively 
supported  our  entry  into  the  present  struggle. 

While  never  directly  engaged  as  counsel  in  litigation  before  the 
judicial  courts,  on  at  least  two  occasions  he  gave  substantial  assistance 
in  important  cases.  In  July,  1928,  he  prepared  a  formal  opinion  in 
the  case  of  the  Hongkong  and  Shanghai  Banking  Corp.  vs.  the 
United  States.  In  1938  he  was  consulted  by  and  advised  Chao-Chin 
Huang,  the  Consul  General  of  China  at  San  Francisco  (one  of  his 
former  students),  in  a  series  of  cases  in  several  courts  relating  to  the 
steamship  Kwang  Yuan,  a  Chinese  vessel  with  a  cargo  of  iron  be- 
longing to  a  Japanese  company;  and  his  assistance  is  referred  to  in 
an  extended  report  on  these  cases  prepared  by  the  Chinese  Consul 
General. 

Absorbed  in  his  academic  and  intellectual  activities,  Professor 
Garner  gave  little  time  to  physical  exercise  or  lighter  forms  of 
recreation.  He  said,  on  several  occasions,  that  he  never  had  time  to 
do  anything  but  work.  But  it  may  be  suggested  that  he  was  so 
interested  in  political  and  social  problems  that  he  preferred  this 
form  of  activity  to  others.  Sitting  behind  his  desk  in  his  study,  and 
smoking  his  pipe,  and  lecturing  before  his  classes  and  at  public 
meetings  gave  him  real  satisfaction,  and  must  have  given  him  the 
feeling  that  he  had  become  more  than  a  "knot  on  a  log,"  and  was 
doing  things  worth  while  to  train  the  minds  of  his  students  and  to 
better  the  world  in  which  he  lived. 

Nevertheless  there  were  times  of  relaxation  when  he  displayed  an 
ability  and  interest  in  other  matters  more  than  was  known  to  most 
of  his  acquaintances  and  many  of  his  personal  friends.  He  was  a 
member  of  the  Urbana  Golf  and  Country  Club;  and  on  rare  occasions 
would  play  around  the  course,  with  better  than  average  ability  in 
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driving.  On  summer  vacations  he  took  long  walks,  and  did  much 
reading,  not  all  on  professional  subjects.  He  took  several  motor 
trips  of  some  distance,  but  did  little  pleasure  driving. 

Intensely  serious  in  matters  of  public  importance,  he  had  a  sense 
of  humor,  and  a  fund  of  southern  stories,  which  his  intimate  friends 
discovered  in  informal  groups  at  his  home  or  elsewhere,  but  which 
surprised  many  others  when  displayed  at  more  public  meetings,  as 
when  he  was  toastmaster  at  the  testimonial  dinner  to  Dean  Thomas 
Arkle  Clark. 

Soon  after  he  came  to  Urbana,  he  built  a  comfortable  home, 
with  a  large  study,  not  far  from  the  University.  Here  his  home  life 
was  attractive  and  congenial.  Mrs.  Garner,  a  cultured  Southern  lady 
of  good  family  and  of  intellectual  capacity,  was  much  more  than 
a  good  helpmate,  not  only  in  domestic  and  social  matters,  but  also 
in  other  affairs.  Her  command  of  the  French  language  was  of  special 
value  on  their  travels. 

Without  children  of  their  own,  the  Garners  had  with  them  for  a 
number  of  years  Professor  Garner's  brother,  and  several  nephews 
and  nieces,  who  were  students  at  the  University,  and  added  to  the 
family  life. 

Appraisals  and  Memorials 

In  April,  1934,  the  department  of  political  science  of  the  University 
of  Illinois  gave  a  dinner  in  honor  of  Professor  Garner  for  his  thirty 
years  of  service  at  the  University,  attended  by  many  of  his  colleagues 
and  friends,  and  by  some  of  his  former  students.  Addresses  were 
made  by  A.  H.  Daniels  (acting  President  of  the  University),  David 
Kinley,  President  Emeritus,  and  by  one  of  his  most  distinguished 
students,  Quincy  Wright,  Professor  of  International  Law  at  the 
University  of  Chicago.  Letters  and  telegrams  from  a  large  number 
of  colleagues  and  former  students  in  other  parts  of  the  country  were 
read. 

At  the  time  of  his  death,  tributes  to  Professor  Garner,  by  many 
colleagues  and  former  students,  were  expressed  and  published. 
Later,  memorial  resolutions  were  adopted  by  the  Faculty  of  the 
College  of  Liberal  Arts  and  Sciences,  the  University  Senate,  and  the 
Board  of  Trustees,  and  by  the  American  Political  Science  Associa- 
tion, the  American  Society  of  International  Law,  and  the  Board  of 
Editors  of  the  American  Journal  of  International  Law;  and  brief  ac- 
counts of  his  career  were  published  in  the  American  Journal  of  In- 
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ternational  Law  (by  Professor  J.  W.  Reeves),  the  American  Political 
Science  Review  (by  Professor  C.  A.  Berdahl),  the  American  Histori- 
cal Review,  and  by  Professor  Rudolf  Laun,  in  Die  Friedens-Warte 
(Zurich).1 

Extracts  from  these  tributes,  and  others,  will  serve  to  indicate 
something  of  the  esteem  in  which  Professor  Garner  was  held  by  a 
wide  circle  of  colleagues,  friends,  and  students,  and  the  scope  of 
his  reputation. 

Professor  John  Bassett  Moore,  of  Columbia  University,  in  a  letter 
to  Professor  L.  S.  Rowe,  recommending  Dr.  Garner  for  a  position 
at  the  University  of  Pennsylvania  (in  1903)  wrote  "I  am  quite  willing 
to  predict  that  Garner  is  sure  to  make  a  mark  in  University  work.  He 
is  certainly  one  of  the  coming  men."  In  1934,  Professor  Moore  wrote, 
at  the  time  of  the  dinner  given  in  honor  of  Professor  Garner: 

As  one  of  Professor  Garner's  former  teachers,  and  as  a  friend  and  co- 
worker, I  desire  to  join  in  bearing  testimony  to  the  learned  and  fruitful 
labors  that  have  given  to  his  thirty  years  at  the  University  of  Illinois  a 
high  and  well  deserved  distinction. 

Leo  S.  Rowe  (Professor  of  Political  Science  at  the  University  of 
Pennsylvania,  1895-1917,  and  Director-General  of  the  Pan-American 
Union  since  1920): 

The  first  impression  that  [Professor  Garner]  made  on  the  entire  faculty 
of  the  Wharton  School  was  his  sound  scholarship  and  his  devotion  to 
research.  His  influence  with  the  student  body  in  his  special  field  was 
immediately  apparent.  Many  of  them  were  encouraged  to  undertake 
special  studies  which  later  on  ripened  into  real  contributions.  These 
qualities,  which  were  apparent  in  his  early  years  as  instructor,  account 
for  the  larger  influence  and  the  world-wide  reputation  which  be  acquired 
in  later  years. 

James  T.  Young  (Professor  of  Public  Administration,  University 
of  Pennsylvania): 

Dr.  Garner  was  regarded  by  all  who  knew  him  as  a  scholarly,  scientific, 
and  thorough  student  and  teacher.  He  was  objective  and  unbiased  in 
his  approach  to  all  governmental  problems.  ...  I  thought  so  much  of  him 
that  I  tried  to  lure  him  back  to  our  faculty  from  the  University  of  Illinois. 

1  Cf.  American  Political  Science  Review,  Vol.  XXXIII,  pp.  90-91  (1939);  American 
Journal  of  International  Law,  Vol.  XXXIII,  pp.  104-105  (1939);  Proceedings  of  the 
American  Society  of  International  Law,  Vol.  XXXIII,  pp.  159-161  (1939);  American 
Historical  Review,  Vol.  XLIV,  p.  774  (1939). 
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Evarts  B.  Greene  (Professor  of  History,  1894-1923,  Dean  of  the 
College  of  Literature  and  Arts  1906-1913,  University  of  Illinois; 
Professor  of  American  History,  Columbia  University  from  1923): 

One  of  the  most  persistent  impressions  I  have  of  Garner  is  that  he 
peculiarly  deserved  the  traditional  characterization  of  the  "gentleman 
and  scholar,"  with  an  habitual  courtesy  in  dealing  with  his  associates— 
which  was  of  the  pleasurably  old-fashioned  formal  sort  which  one  as- 
sociates with  the  Southern  gentleman  of  the  old  school.  Though  a 
Southerner  by  birth  and  early  training,  he  seemed  to  me  remarkably 
free  from  sectional  prejudice.  I  was  always  impressed  by  his  extraordinary 
industry,  which  was  not  a  mere  matter  of  dogged  perseverance,  but  of 
whole-hearted  devotion  to,  and  interest  in,  his  subject.  More  than  most 
of  his  contemporaries  who  worked  in  the  field  of  international  relations, 
his  interest  was,  not  coldly  intellectual  only,  but  animated  by  a  keen 
sense  of  the  social,  human,  interests  to  be  served.  Cynicism  of  the  sort 
which  commonly  plumes  itself  on  its  so-called  "realism"  was  repellent 
to  him.  I  am  struck  with  the  high  character  of  the  men  whom  he  selected 
as  his  associates,  and  with  the  number  of  graduates  who  achieved  stand- 
ing above  the  average  in  their  subsequent  careers;  and  this  in  what  was— 
much  of  the  time  at  any  rate— a  comparatively  small  department.  I  have 
in  mind  especially  the  graduate  school  group. 

Isidor  Loeb  (Professor  and  Dean  at  the  University  of  Missouri 
and  Washington  University,  St.  Louis,  Mo.): 

Professor  Garner  has  received  deserved  national  and  international 
recognition  as  a  student,  teacher,  investigator  and  writer.  Especially 
noteworthy  have  been  his  fine  personal  qualities,  which  have  endeared 
him  to  a  host  of  friends.  He  organized  a  department  of  political  science 
in  the  University  of  Illinois  which  became  outstanding  by  reason  of  the 
character  of  its  instruction,  the  research  and  publications  of  its  teachers 
and  graduates,  and  its  practical  services  in  the  improvement  of  govern- 
ment and  its  administration. 

Frederic  A.  Ogg  (Professor  of  Political  Science  at  the  University 
of  Washington,  Managing  Editor  of  the  American  Political  Science 
Review  since  1925,  and  President  of  the  American  Political  Science 
Association  in  1941): 

Professor  Garner  stands  out  conspicuously  among  the  persons  to  whom 
the  credit  [for  the  development  of  scholarship  in  Middle-Western  Uni- 
versities] is  chiefly  due.  His  scholarship  commands  the  highest  respect 
in  many  fields,  in  many  countries.  His  writings  bulk  large  in  the  genuinely 
important  literature  of  political  science.  As  an  ambassador  of  learning, 
he  has  left  a  deep  impress  in  France,  India,  and  the  Far  East.  He  has 
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had  well-considered  views,  and  has  known  how  to  give  them  forceful  and 
fruitful  expression.  As  kindly  counsellor  and  unfailing  friend,  he  is  loved 
by  all  who  know  him. 

Walter  James  Shepard  (Professor  of  Political  Science,  Ohio  State 
University,  and  President  of  the  American  Political  Science  Associa- 
tion in  1934): 

Professor  Garner  has  won  for  himself  a  unique  place  in  American  political 
science.  His  extensive  writings  in  the  field  of  political  institutions,  politi- 
cal ideas,  and  particularly  international  law,  are  characterized  by  the 
highest  standards  of  scholarship,  and  by  a  clarity  of  expression  which 
has  given  them  a  value  of  the  highest  order.  Under  his  guidance  and 
inspiration  a  distinguished  group  of  students  have  carried  their  graduate 
work  to  completion,  and  now  hold  important  positions  in  the  universities 
of  the  country.  To  the  fraternity  of  political  scientists  he  is  esteemed  as 
a  wise  counsellor,  a  vigorous  and  independent  thinker,  and  always  a 
kindly,  tolerant,  and  genial  friend. 

Manley  O.  Hudson  (Professor  of  Law  in  Harvard  University, 
Director  of  the  Harvard  Research  in  International  Law,  and  Judge 
of  the  Permanent  Court  of  International  Justice): 

Professor  Garner's  work  has  been  a  continuous  inspiration  to  me.  Many 
is  the  dark  corner  where  he  has  lit  the  lamp,  and  many  is  the  field  of 
knowledge  in  which  he  has  borne  the  torch  ahead  of  his  generation. 
Judged  by  the  work  of  former  students  and  the  contributions  they  have 
made,  no  professor  of  international  law  in  the  history  of  the  United 
States  has  held  a  higher  place.  Shining  through  all  his  work  is  one  of 
the  most  charming  spirits  which  I  have  ever  known. 

Mr.  Chao-Chin  Huang  (A.M.  1926,  former  Chinese  Counsul  Gen- 
eral at  San  Francisco  and  Calcutta,  and  Deputy  Director  in  the 
Ministry  of  Foreign  Affairs  at  Chungking)  has  written,  on  behalf  of 
a  group  of  University  of  Illinois  alumni  in  China: 

We  recall  with  grateful  hearts  Professor  Garner's  enthusiasm  and  earnest- 
ness towards  all  Chinese  students  in  the  University  of  Illinois.  His  cham- 
pionship of  the  cause  of  justice  in  all  problems  relating  to  China  has  won 
him  the  love  and  respect  of  our  people. 

Jesse  S.  Reeves  (Professor  of  Political  Science,  University  of 
Michigan): 

I  owe  much  to  Professor  Garner,  for  he  was  good  enough  to  help  me  to 
find  a  way  out  of  the  practice  of  law  into  the  professional  field  of  political 
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science.  ...  I  have  an  affectionate  regard  for  him  personally,  and  an 
ever  mounting  respect  for  his  scholarly  achievements.  ...  In  his  thirty 
years  at  Illinois  he  has  built  up  a  department  of  political  science  which 
is  not  only  a  pride  to  his  institution  but  a  pattern  to  other  institutions  of 
what  a  well  organized  and  effective  department  should  be.  He  stands  the 
test  of  a  great  teacher  in  the  list  of  students  whom  he  has  attracted  into 
the  field  of  political  science,  and  who  in  their  turn  have  become  distin- 
guished in  it.  And  above  all,  and  largely  determining  all,  is  his  unselfish, 
generous,  and  sympathetic  character. 

Professor  Ellery  C.  Stowell  (Professor  of  International  Law,  The 
American  University),  (at  the  Annual  Meeting  of  the  American 
Society  of  International  Law,  April,  1939): 

Professor  Garner  was  one  of  the  most  constant  in  his  attendance  at  our 
meetings,  and  we  depended  upon  him  to  clarify  many  of  the  questions 
which  arose  during  our  discussions.  We  shall  always  remember  the  in- 
cisive and  earnest  tone  with  which  he  emphasized  the  points  of  his 
extraordinarily  able  analysis.  We  sat  in  admiration  of  his  masterful 
extemporaneous  statements  of  the  law,  which  were  so  accurate  and  so 
polished  that  it  almost  seemed  they  must  have  been  prepared  in  advance. 
He  was  an  outstanding  creative  scholar.  He  was  an  inspiring  teacher 
and  an  influential  leader  of  public  opinion  in  the  field  of  international 
relations.  The  Conference  of  Teachers  of  International  Law  owes  much 
to  his  guidance,  when  he  presided  at  an  important  organization  meeting. 
We  shall  sadly  miss  his  contributions  to  the  American  Journal  of  Inter- 
national Law.  We  shall  continue  to  feel  the  lack  of  his  wise  counsel  at 
our  meetings,  but  above  all  we  shall  mourn  the  loss  of  a  friend  very  dear 
to  us  all. 

Westel  Woodbury  Willoughby  (Professor  of  Political  Science,  the 
John  Hopkins  University): 

Professor  Garner's  work  is  an  honor  to  American  scholarship,  and  this 
is  recognized  not  only  in  this  country,  but  abroad  as  well.  Indeed,  it  may 
be  said  that  there  are  few  among  American  political  scientists  whose 
writings  are  so  often  cited  or  quoted  by  English,  French,  and  German 
publicists  as  are  those  of  Professor  Garner. 

President  Nicholas  Murray  Butler  of  Columbia  University,  (in 
conferring  the  honorary  degree  of  doctor  of  literature  on  Professor 
Garner  in  1929): 

Coming  up  from  the  Southland  to  gain  the  inspiration  and  direction 
which  Morningside  had  to  give;  for  a  quarter  century  Professor  of 
Political  Science  in  the  University  of  Illinois;  fertile  author,  and  honored 
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by  invitations  from  universities  in  Europe  and  in  India,  true  messenger 
of  knowledge  and  of  peace. 

From  the  Board  of  Trustees  of  the  University  of  Illinois 

The  Board  of  Trustees  in  granting  Professor  Garner's  request  last  week 
that  he  be  retired  at  the  end  of  the  present  academic  year  did  so  with 
great  regret  at  the  prospect  of  the  imminent  termination  of  thirty-five 
years  of  such  distinguished  service  as  he  has  given  the  University.  They 
little  thought  of  this  more  sudden  termination. 

James  Garner  was  great  as  a  teacher,  as  a  writer,  and  as  a  friend. 
Professor  Garner  exemplified  to  a  very  high  degree  the  just  and  loveable 
character  which  is  expressed  by  the  phrase  "a  Christian  gentleman."  He 
was  an  internationalist,  with  an  international  reputation  and  acquaintance, 
and  he  always  stood  for  the  development  of  international  amity  and  un- 
derstanding by  every  means  that  was  proposed.  The  University  and  the 
world  have  lost  a  great  man. 

(By  H.  E.  Cunningham,  Secretary) 

From  Members  of  the  University  of  Illinois  Faculty 

David  Kinley  (Professor  of  Economics  1893-1919;  Dean  of  the 
Graduate  School  1906-19;  President  of  the  University  of  Illinois, 
1919-30): 

It  is  a  pleasure  and  a  privilege  to  pay  my  tribute  of  affection  and  regard 
for  my  former  friend  and  colleague  of  many  years,  Professor  James  W. 
Garner.  From  the  time  of  his  joining  our  staff  to  the  end  of  his  career 
he  had  the  personal  and  professional  confidence  and  respect  of  his  fellow 
members.  He  became  one  of  the  most  distinguished  of  our  faculty.  His 
learning  and  wisdom  in  his  field  won  him  a  place  in  the  front  ranks  of 
his  profession,  not  only  in  this  country  but  abroad.  His  influence  was 
always  felt  towards  international  good  will  and  peace,  and  the  people 
of  many  nations  welcomed  it  with  gratitude  and  affection.  His  memory 
will  live  long  in  the  annals  of  the  University  of  Illinois,  and  in  the  history 
of  his  special  field  of  work,  to  which  he  made  many  important  contribu- 
tions. 

Arthur  Cutts  Willard  (President  of  the  University  of  Illinois  since 
1934): 

He  [Professor  Garner]  was  much  more  than  a  distinguished  scholar  and 
head  of  a  distinguished  department  at  the  University.  He  was  a  living 
force  in  the  affairs  of  men  on  the  side  of  peace.  He  not  only  believed  in 
the  brotherhood  of  man,  founded  on  a  realistic  code  of  international  law 
and  moral  responsibility  between  peoples  of  different  nations,  but  also 
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had  the  spirit,  the  courage,  and  the  unique  ability— beyond  any  man  I 
have  ever  known— to  present  his  ideas  and  ideals  and  convince  his  stu- 
dents, colleagues  and  the  public  of  his  sincerity  and  vast  knowledge  of 
world  affairs. 

Albert  J.  Harno  (Dean  of  the  College  of  Law,  and  Provost  of  the 
University  of  Illinois): 

Professor  Garner  was  an  outstanding  figure.  He  was  a  distinguished 
scholar,  known  and  admired  by  scholars  in  all  parts  of  the  world;  he  was 
a  great  and  stimulating  teacher;  he  had  a  fine  character;  and  he  was  a 
just  man.  His  traits  earned  for  him  widespread  admiration  and  respect. 
But  for  those  of  us  who  knew  him  well— who  had  the  privilege  of  seeing 
him  and  Mrs.  Garner  in  their  beautiful  home  life—he  had  still  other 
traits  that  endeared  him  to  us.  We  were  permitted  to  get  a  glimpse  of 
his  charming  personality,  to  enjoy  his  humor,  and  to  know  him  as  a 
kindly  unassuming  man.  These  additional  traits  made  up  the  complement 
of  the  full  man,  and  for  this  we  loved  him. 

M.  T.  McClure  (Dean  of  the  College  of  Liberal  Arts  and  Sciences) : 

Mr.  Garner's  great  reputation  as  a  scholar  of  international  renown  never 
overshadowed  those  personal  and  human  traits  for  which  he  was  so 
much  admired  by  his  colleagues.  He  was  amazingly  modest,  and  un- 
usually kind,  generous,  and  genial.  Although  a  great  scholar,  he  did  not 
remain  a  detached  theorist.  Being  a  man  of  strong  convictions  and  of 
great  moral  earnestness,  he  wrote  fluently  and  often  spoke  with  great 
force  on  many  practical  issues  of  public  concern.  His  name  will  remain 
as  one  of  the  greatest  of  those  who  have  been  connected  with  the 
University  of  Illinois. 

John  M.  Mathews  (Professor  of  Political  Science,  University  of 
Illinois): 

The  scholarly  world  will  long  remember  James  Wilford  Garner  as  one 
of  the  most  outstanding  political  scientists  which  this  country  has  pro- 
duced. His  reputation  extended  far  beyond  the  confines  of  his  own 
country.  The  prodigious  nature  of  bis  labors  was  attested  by  the  extraordi- 
narily long  list  of  his  publications.  During  his  early  years  he  wrote  on 
nearly  every  important  part  of  the  general  field  of  political  science;  but 
in  his  later  years  he  concentrated  on  the  international  phase.  During  the 
period  between  the  two  world  wars,  he  fought,  with  all  the  power  of  his 
pen,  in  favor  of  a  liberal  internationalism,  in  an  endeavor  to  stem  the  rising 
tide  of  narrow  nationalism.  Had  his  views  on  foreign  policy  been  adopted 
by  the  leading  nations  of  the  world,  the  second  World  War  might  have 
been  avoided. 
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To  those  who  knew  James  Garner  personally,  however,  he  was  more 
than  a  scholar.  He  was  a  kindly  gentleman.  He  took  a  generous  interest 
in  the  work  and  progress  of  the  younger  men  on  his  staff.  He  was  always 
ready  to  give  of  his  time,  strength,  and  substance  to  help  students,  faculty 
members,  and  others  with  whom  he  came  in  contact.  He  had  a  keen 
sense  of  humor,  and  the  highest  qualities  of  leadership.  His  passing  is  an 
irreparable  loss  to  the  department,  the  University,  the  state,  and  the 
nation.  I  regard  my  personal  acquaintance  and  friendship  with  him  for 
many  years  as  one  of  my  most  valuable  privileges. 

From  Former  Members  of  the  Department 

Walter  F.  Dodd: 

As  a  former  colleague,  I  unite  with  you  in  paying  tribute  to  him  as  a 
person  who  combines  the  ideals  of  a  teacher  and  scholar  and  a  gentleman. 
Professor  Garner  has  not  only  served  the  University  of  Illinois  faithfully 
and  with  distinction,  but  has  well  merited  the  international  reputation 
which  he  has  acquired  in  the  fields  of  his  special  study,  but  most  of  all 
those  of  us  who  have  been  intimately  associated  with  him  appreciate 
his  kindly  personality  and  his  loyalty  to  high  ideals. 

Robert  E.  Cushman  (now  Professor  of  Political  Science  at  Cornell 
University): 

I  think  no  finer  principle  of  departmental  administration  can  be  fol- 
lowed than  that  by  which  Professor  Garner  has  guided  the  department 
of  political  science  at  the  University  of  Illinois  for  so  many  years.  The 
members  of  the  department  are  his  friends  and  co-workers.  They  are 
made  to  feel  that  they  share  a  common  responsibility  for  the  success 
of  a  common  endeavor.  Their  counsel  is  sought  and  regarded,  and 
administrative  routine  and  discipline  are  reduced  to  a  minimum.  The 
young  man  coming  into  the  group,  as  I  did,  finds  himself  in  an  atmos- 
phere of  friendly  tolerance  for  his  mistakes  and  quick  appreciation  of 
work  well  done.  He  is  given  encouragement  and  stimulus  to  successful 
performance.  He  is  inspired  to  do  his  very  best. 

From  His  Students 
Herman  G.  James  (President  of  Ohio  University,  1935-43): 

To  me  Professor  Garner  was  the  instrument  that  lead  me  to  select  the 
field  of  political  science  as  my  major  interest.  The  enthusiasm  he  created 
in  me  for  the  subject  was  due,  in  large  measure,  to  his  own  enthusiasm, 
coupled  with  complete  mastery. 
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A.  C.  Hanford  (now  Dean  of  Harvard  College): 

As  a  lecturer  in  Political  Science,  Professor  Garner's  enthusiastic  interest 
in  his  subject  has  been  contagious,  and  many  of  us,  like  myself,  who 
were  for  the  first  time  being  exposed  to  a  new  field  of  learning  through 
this  course,  were  stimulated  by  his  clear  and  interesting  presentation  to 
go  on  in  the  field,  not  only  for  the  purpose  of  learning  more  about  the 
problem  of  government,  but  also  that  we  might  have  an  opportunity  to 
know  more  intimately  the  man  himself.  When  in  due  time  we  entered 
his  more  advanced  courses,  especially  the  course  in  international  law 
and  the  general  seminar  in  political  science,  we  came  to  understand  and 
appreciate  even  more  his  intellectual  power,  and  the  strength  and  vigor 
of  his  character  and  personality.  What  young  men  at  Illinois  have  gained 
from  him  at  an  important  period  of  their  lives  has  been,  not  only  a 
broadening  and  deepening  of  their  own  knowledge,  but  an  example  of 
a  scholar  and  a  gentleman  which  they  could  endeavor  to  follow  in  their 
own  lives  and  teaching  later  on. 

Quincy  Wright  (Ph.D.,  University  of  Illinois,  1915;  Professor  of 
Political  Science  and  International  Law,  University  of  Chicago): 

Professor  Garner  initiated  my  interest  in  international  affairs,  and  I 
could  not  exaggerate  the  profound  effect  which  my  three  years  work 
with  him  at  the  University  of  Illinois,  as  a  graduate  student,  has  had 
upon  my  subsequent  interests  and  activity.  He  was  an  eminent  scholar 
and  a  stimulating  teacher,  but  more  than  that  he  was  for  all  of  the 
graduate  students  with  whom  he  came  in  contact  a  warm  friend. 

There  have,  I  think,  been  no  men  in  the  field  of  political  science 
who  have  covered  so  wide  a  field  with  such  eminent  distinction.  His 
work  in  political  theory,  American  government,  international  organiza- 
tion and  international  law  was  distinguished;  and  in  addition  he  did 
important  work  in  the  field  of  French  administrative  law.  He  was  an 
indefatigable  worker,  but  he  was  a  man  who  took  pleasure  in  work 
well  done,  and  the  sense  that  he  was  contributing  something  permanent 
for  the  welfare  of  humanity. 

The  characteristics  which  seem  outstanding  in  my  association  with 
him  were:  thoughtfulness  for  others,  continuous  industry,  careful  scholar- 
ship, and  the  highest  idealism.  He  was  never  too  busy  to  give  advice 
and  assistance  to  graduate  students  and  to  his  colleagues  in  the  field 
throughout  the  United  States  and  other  countries.  In  spite  of  this 
genuine  human  interest,  he  was  always  engaged  in  intellectual  labor. 

During  the  latter  years  of  his  life  I  was  associated  with  him  in  a  project 
under  the  Harvard  Research  in  International  Law  for  the  codification 
of  the  law  concerning  treaties.  I  was  amazed  at  the  enthusiasm  he  put 
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into  this  work,  and  the  thoroughness  with  which  he  examined  every 
possible  source  of  information  on  the  subject.  He  was  always  a  scholar, 
accurate  in  detail,  and  careful  to  examine  resources. 

His  scholarship,  however,  was  not  unrelated  to  life.  He  recognized 
himself  as  a  citizen  of  his  country  and  of  the  world,  and  devoted  his 
abilities  to  the  improvement  of  human  conditions.  He  was  an  idealist, 
in  the  sense  that  he  thought  human  efforts  could  accomplish  important 
results.  He  realized  that  the  world  must  be  treated  as  a  unit  if  inter- 
national relations  are  to  be  improved.  He  was  always  a  pioneer  in 
advance  of  general  thinking  in  the  international  field.  He  contributed 
greatly  toward  the  building  up  of  the  world  community  during  his  life, 
and  his  work  and  influence  continue  to  be  of  importance  in  the  trying 
period  through  which  that  community  is  now  passing. 

Irving  Dilliard  (A.B.  1927,  now  on  the  editorial  staff  of  the  St. 
Louis  Post-Dispatch): 

Hundreds  of  Professor  Garner's  students,  such  as  Wallace  Deuel  in 
Berlin,  would  like  to  join  me  in  tribute  to  our  great  teacher.  I  met  him 
first  as  a  Daily  Mini  reporter,  sent  to  write  a  story  of  his  election  to 
the  Legion  of  Honor;  and  thereafter  knew  him  as  friend  and  counsellor. 
He  was  one  of  the  half  dozen  who  did  most  for  me  in  my  18  years  of 
schooling.  I  never  returned  to  the  University  that  I  did  not  go  to  his 
home,  and  once  I  stayed  through  a  Homecoming  football  game,  so 
stimulating  was  he  and  the  company  assembled  in  his  study.  His  course 
on  the  governments  of  Europe  would  have  been  a  highlight  in  any 
newspaperman's  education;  and  I  always  urged  journalism  students  to 
include  it,  no  matter  what  else  they  had  to  omit. 

Valentine  Jobst  III  (Ph.D.  1934): 

Privileged  to  work  in  particularly  close  cooperation  with  Professor 
Garner  for  a  number  of  years,  I  had  an  unusual,  and,  for  me,  highly 
cherished  opportunity  to  become  acquainted  with  his  brilliant  attain- 
ments, as  a  scholar,  and  his  lovable  character  as  a  gentleman  and  friend. 

The  author  of  an  article  on  Professor  Garner  in  The  Alumni 
News  for  January,  1939,  wrote: 

He  was  a  man  of  intense  convictions  and  seriousness,  unusually  absorbed 
in  his  work  and  with  little  time  for  the  standardized  recreations.  Always 
a  strong  advocate  of  peace,  he  had  nevertheless  lost  during  the  last  year 
or  two  much  of  his  opposition  to  the  spending  of  great  sums  for 
preparedness,  because,  as  he  said,  only  strong  military  forces  will  ever 
stop  the  dictators;  they  understand  no  other  language,  and  their  promises 
mean  nothing. 
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The  following  description  of  Professor  Garner,  appeared  in  the 
Illini  (the  student  publication)  and  was  republished  in  the  Jackson, 
Miss.,  Daily  News  and  the  Mississippi  State  Alumnus,  in  1938: 

Pale,  blue  eyed,  thin  nosed,  slender  J.  W.  Garner  is  a  native  of  Mississippi. 
Ninety-nine  out  of  100  students  would  tell  you  he  is  a  Yankee.  He  has 
an  almost-glum  look  until  you  watch  him  speak.  Then  his  eyes  twinkle 
in  such  a  way  that  they  fairly  dance  their  appreciation  of  some  humorous 
situation,  some  little  time  before  his  lips  part  slightly  in  a  wide,  slow 
smile.  Nobody  is  more  serious  about  the  affairs  of  the  world;  but  nobody 
can  draw  more  genuine  humor  from  a  situation.  You've  heard  the 
expression  "debunking"  things.  There  isn't  a  more  capable  debunker  in 
the  world  than  J.  W.  Garner.  He  can  see  into  a  political  situation  almost 
while  it  is  forming. 

And  yet  with  all  his  renown,  "Jim"  Garner  still  remains  the  sort  of 
man  you  can  chat  with  in  a  chummy  way  across  the  back  yard  fence. 

Two  continuing  memorials  to  Professor  Garner  should  also  be 
noted.  In  his  will  his  personal  library  of  several  thousand  volumes 
and  hundreds  of  pamphlets,  newspaper  cuttings  and  other  materials, 
mainly  in  the  fields  of  political  science  and  international  law,  was 
bequeathed  to  the  University  of  Mississippi.  Here  it  has  been  estab- 
lished as  the  James  Wilford  Garner  Memorial  Library,  in  special 
quarters,  with  his  desk,  photograph  and  other  reminders  of  his  work- 
ing apparatus.  Substantial  additions  to  this  collection  have  been 
made  by  gifts  of  books  and  funds  collected  by  Mrs.  Garner  and  the 
University. 

Shortly  after  Professor  Garner's  death  a  number  of  his  former 
students  organized  a  committee  to  raise  a  scholarship  and  loan  fund 
at  the  University  of  Illinois,  in  his  honor,  to  be  used  in  behalf  of 
worthy  students  of  political  science  at  the  University.  Wallace  R. 
Deuel  (A.B.  1926),  foreign  correspondent  of  the  Chicago  Daily  News, 
was  chosen  as  chairman  of  this  committee,  Irving  Dilliard  (A.B. 
1927)  of  the  editorial  staff  of  the  St.  Louis  Post-Dispatch,  as  acting 
chairman,  President  Emeritus  David  Kinley  as  honorary  chairman, 
and  Valentine  Jobst  III  (A.B.  1931,  Ph.D.  1935)  as  treasurer.  In  June, 
1939,  the  sum  of  $1500,  from  former  students  and  other  friends  of 
Professor  Garner,  was  given  to  the  University,  and  accepted  by  the 
Board  of  Trustees  as  the  James  Wilford  Garner  Student  Memorial 
Loan  Fund. 
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THE  STATE  GOVERNMENT  OF  MISSISSIPPI 
DURING  THE  CIVIL  WAR* 

Upon  receiving  information  of  the  passage  of  the  Ordinance  of 
Secession,  the  Mississippi  senators  and  representatives  at  Washington 
announced  their  unqualified  approval  of  the  action  of  the  convention 
and  at  once  withdrew  from  Congress.  The  United  States  district 
judge  for  the  district  of  Mississippi  immediately  sent  his  resignation 
to  the  President,  the  cadets  at  West  Point  withdraw  from  the  academy, 
and  the  native  Mississippians  in  the  regular  army  threw  up  their  commis- 
sions and  returned  home  to  enter  the  service  of  their  state  or  of  the  Con- 
federacy. The  United  States  marshals  were  requested  by  the  Secession 
Convention  to  continue  in  the  performance  of  their  duties  so  far  as  they 
related  to  the  completion  of  the  census  and  no  farther.  Postmasters  and 
other  officers  and  agents  connected  with  the  postal  service  were  "author- 
ized" to  continue  in  the  discharge  of  their  duties  until  otherwise  ordered 
by  the  convention.1  The  United  States  land  officers  were  directed  to 
retain  their  offices  and  discharge  their  duties  according  to  the  laws  of 
the  United  States.2  All  citizens  of  the  United  States  domiciled  in  Missis- 
sippi on  January  9  were  declared  to  be  citizens  of  the  state,  and  the 
naturalization  laws  of  the  United  States  were  reenacted  and  administered 
as  before,  except  that  applicants  were  required  to  take  an  oath  of  al- 
legiance to  the  state  of  Mississippi.3  On  the  4th  of  February,  the  United 
States  postal  service  was  withdrawn,  it  being  impossible  to  continue  it 
longer.4 

The  Secession  Convention  created  the  office  of  postmaster-general 
and  provided  for  the  establishment  of  a  regular  postal  service  by 
reenacting  all  laws,  contracts,  and  regulations  of  the  United  States  for 
carrying  the  mail.5  The  funds  and  other  property  belonging  to  the 
United  States  postal  service  were  turned  over  to  the  Confederate  au- 
thorities or  appropriated  by  the  postal  officials  for  their  private  use.6  The 
legal  title  to  all  unappropriated  lands,  fortifications,  lighthouses,  hospitals, 
and  custom  houses,  and  all  jurisdiction  in  the  same,  was  "resumed"  and 

*  From  The  Political  Science  Quarterly,  Vol.  16  (1901). 

1  Journal,  p.  19.  *Ibid.,  p.  134.  *  Ibid.,  p.  144. 

4  Report  of  Postmaster-General,  1865-66,  p.  107.  6  Journal,  p.  140. 

•  Upon  the  restoration  of  the  power  of  the  United  States  in  1865  steps  were  taken 
to  recover  this  property  and  to  enforce  the  legal  penalties  against  those  who  had  mis- 
appropriated it  at  the  beginning  of  the  war.  The  amount  of  postal  funds  charged  to 
this  account  was  $34,000.-Rept.  P.M.  Gen.,  1865-66,  p.  107. 

[53] 
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vested  in  the  State  of  Mississippi.  Upon  the  organization  of  the  Confed- 
eracy the  title  to  this  property  was  transferred  by  the  state  to  the  Con- 
federate government.  Provision  was  also  made  for  the  preservation  of 
the  records  of  the  United  States  with  a  view  to  their  use  in  the  courts  of 
the  state;  for  the  determination  of  suits  pending  in  the  United  States 
courts  at  the  time  of  secession;  and  for  the  disposition  of  unexecuted 
judgments,  mandates  and  decrees  in  which  citizens  of  Mississippi  were 
parties.  The  judicial  power  of  the  state  was  extended  to  all  cases  of 
admiralty  and  maritime  jurisdiction.7 

It  will  thus  be  seen  that,  in  addition  to  resuming  its  sovereignty,  the 
state  made  ample  provision  for  continuing  its  existence  under  the  new 
regime  with  the  least  possible  interruption  in  the  administration  of  civil 
government.  During  the  greater  part  of  the  ensuing  four  years  the  state 
was  like  a  great  military  camp,  with  a  portion  of  its  territory  occupied 
by  the  enemy;  yet  the  state  government  remained  intact,  and  the  same 
may  be  said  of  the  local  governments  in  those  parts  where  the  jurisdiction 
of  the  Confederacy  was  maintained.8  Although  the  energies  of  the  peo- 
ple were  absorbed  chiefly  in  supporting  the  army  and  resisting  invasion, 
the  normal  routine  of  social  and  political  activity  was  by  no  means  en- 
tirely suspended.  Officers  of  the  state  government  were  regularly  chosen; 
the  legislature  met  annually  and  sometimes  semi-annually  and  enacted 
laws  which  every  inhabitant  was  bound  to  obey;9  transactions  involving 

7  Journal,  p.  147. 

8  After  the  middle  of  the  year  1863  a  considerable  portion  of  the  territory  of  Missis- 
sippi was  under  the  jurisdiction  of  the  military  forces  of  the  United  States,  which  in 
some  instances  assumed  the  administration  of  the  local  governments.  The  degree  of 
subjection  under  which  the  civil  power  was  placed  by  the  military  authorities  varied 
in  different  localities  and  according  to  circumstances.  In  Vicksburg  and  Natchez  it 
was  very  nearly  absolute,  while  in  the  northeastern  part  of  the  state,  where  there  was 
more  or  less  Union  sentiment,  the  interference  of  the  military  authorities  was  nominal. 
To  meet  the  necessary  expenses  of  municipal  administration  it  was  customary  for  the 
military  commanders  to  levy  taxes  on  property  and  traffic.  In  some  cases  the  mayors 
of  towns  were  removed  and  provost  marshals  were  appointed  and  authorized  to  govern 
according  to  martial  law.  Gradually  the  signs  of  military  rule  were  removed  and  the 
municipalities  were  left  for  the  most  part  to  govern  themselves.  In  August,  1865,  the 
commanding  general  of  the  Department  of  Mississippi  issued  an  order  declaring  that 
the  necessity  for  levying  taxes  upon  the  trade  and  property  of  municipalities  no  longer 
existed  and  that  henceforth  entire  control  of  municipal  affairs  should  be  left  to  the 
civil  authorities.  Generally,  wherever  the  army  occupied  and  governed  a  district  of 
territory,  the  body  of  existing  private  law  was  not  disturbed.  Only  the  public-law 
relations  of  the  inhabitants  were  changed. 

9  The  members  of  the  legislature  did  not,  of  course,  observe  the  provision  in  the 
Constitution  of  the  United  States  requiring  them  to  take  an  oath  to  support  that  instru- 
ment. After  the  close  of  the  war,  the  High  Court  of  Errors  and  Appeals  interpreted  this 
provision  as  directory  merely  and  held  that  the  failure  of  members  to  observe  it  did 
not  of  itself  invalidate  their  acts.— Hill  v.  Boyland,  40  Miss.  618. 
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millions  of  dollars  were  made  in  accordance  with  formalities  prescribed 
by  the  government  organized  under  the  secession  constitution;  contracts 
were  entered  into;  marriage  relations  were  formed  and  children  born; 
estates  of  decedents  were  administered;  conveyances  of  property  were 
made;  courts  were  held,  judgments  rendered  and  decrees  executed  in 
accordance  therewith;  vested  rights  were  acquired  and  business  partner- 
ships formed. 

But,  while  so  many  features  of  ordinary  times  of  peace  were  present, 
the  influence  of  the  war  manifested  itself  in  countless  innovations  and 
irregularities  throughout  the  social  and  political  structure.  In  the  govern- 
mental organization  new  and  unusual  offices  and  agencies  assumed  great 
prominence— for  example,  state  salt  commissioners,  indigent  commis- 
sioners, liquor-dispensary  agents,  price  commissioners,  and  the  super- 
intendent of  army  records.  Owing  to  the  interruption  or  suspension  of 
many  civil  pursuits,  offices  usually  of  considerable  importance  were 
either  relegated  to  insignificance  or  entirely  abolished.  This  was  espe- 
cially true  of  the  courts,  judicial  business,  as  we  shall  see,  having  been 
almost  entirely  suspended.  Pinching  financial  distress  also  operated  to 
decrease  the  extent  of  governmental  activity.  The  statutes  of  the  time  are 
filled  with  provisions  for  reducing  the  compensation  of  probate  judges 
and  other  officials  whose  duties  had  become  so  nominal  that  their  serv- 
ices were  no  longer  necessary.  During  the  last  session  of  the  war  legisla- 
ture the  members  received  only  their  actual  expenses.  The  regular 
appropriations  for  such  institutions  as  the  state  library  and  the  geological 
survey  were,  of  course,  discontinued. 

Although  the  state  government  continued  in  existence  from  first  to 
last,  it  was  for  a  time,  like  the  Continental  Congress  in  earlier  days,  a 
peripatetic  institution,  with  no  permanent  place  of  rest.  Upon  the  ap- 
proach of  the  Union  army  to  Jackson  in  May,  1863,  the  state  officials 
with  the  public  archives  fled  to  Meridian,  then  a  small  village  in  the  east- 
ern part  of  the  state;  but,  on  account  of  poor  accommodations  there,  they 
soon  moved  to  Enterprise,  on  the  Mobile  and  Ohio  railroad,  some  forty 
or  fifty  miles  below  Meridian.  Before  abandoning  Jackson,  the  governor, 
being  satisfied  that  the  penitentiary  would  be  burned,  granted  pardons 
to  such  of  the  convicts  as  promised  to  enlist  in  the  Confederate  army, 
while  those  who  were  "unfriendly"  to  the  Confederate  cause,  and  likely 
to  join  the  Union  army,  were  sent  to  the  penitentiary  in  Alabama.10  In 
the  autumn  of  1863,  the  state  government  moved  to  Columbus,  in  the 
northeastern  part  of  the  state,  where  it  remained  until  early  in  1864. 
Upon  the  occupation  of  this  part  of  the  state  by  the  federal  forces,  the 
seat  of  government  was  transferred  to  Macon,  in  Noxubee  County,  where 

10  Governor's  message  to  the  legislature,  November  3,  1863.-Official  Records,  Series 
IV,  Vol.  II,  pp.  921-927. 
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it  remained  until  the  close  of  the  war.  The  supreme  court  was  authorized 
to  meet  anywhere  in  the  state  to  prepare  the  docket  for  the  regular  term, 
the  state  printer  was  allowed  to  keep  his  office  anywhere,  and  all  publica- 
tions required  to  be  made  at  the  seat  of  government  were  to  be  held 
valid,  no  matter  where  published.  Upon  the  surrender  of  General  Taylor 
and  the  close  of  hostilities,  the  officials  with  the  archives  returned  to 
Jackson,  where  shortly  thereafter  the  public  property  was  seized  by  the 
military  authorities  of  the  United  States  and  the  officers  were  placed 
under  guard.  The  legislature  met  regularly  during  the  war,  the  session 
of  1863  being  held  at  Columbus,  and  the  sessions  of  1864  and  1865  at 
Macon.  Its  measures  related  almost  solely  to  the  prosecution  of  the  war 
and  the  relief  of  the  destitute  women  and  children. 

The  functions  of  the  supreme  court  of  the  state  were  virtually  sus- 
pended, although  its  organization  was  maintained.  At  the  April  term  of 
1861  only  three  cases  were  decided;  at  the  October  term  but  twelve. 
In  1862  there  were  no  meetings  of  the  court.  At  the  April  term  of  1863 
two  cases  were  heard.  At  the  October  term  of  1864  two  cases  were  heard, 
and  in  1865  none.  The  functions  of  the  Confederate  district  court  appear 
to  have  been  of  even  less  importance.  The  United  States  district  judges 
who  resigned  their  positions  in  1861  to  go  with  their  states  were  reap- 
pointed by  President  Davis  as  Confederate  district  judges  in  their  respec- 
tive districts,  with  the  exception,  it  seems,  of  Mr.  Gholson  in  Mississippi. 
In  his  place  Judge  Clayton  was  appointed;  but,  although  he  continued 
in  office  throughout  the  war,  it  does  not  appear  that  he  ever  held  a 
court.11 

So  far  as  civil  business  was  concerned,  the  functions  of  the  lower 
courts  were  practically  suspended  by  an  act  of  the  legislature  in  1861.  By 
this  it  was  provided  that  all  actions  for  debt  or  for  the  enforcement  of 
contracts  should  be  suspended  until  twelve  months  after  the  close  of 
the  war.  All  sales  under  trust  deeds,  mortgages  and  judgments  were  like- 
wise prohibited.12  Whatever  may  have  been  the  opinion  of  the  bar  as  to 
the  constitutionality  of  such  legislation,  none  of  them  ever  had  the  temer- 
ity to  bring  the  question  to  a  test.  Moreover,  it  was  made  unlawful  to 
prosecute  suit  against  any  soldier  in  actual  service.13  These  acts  practically 

11  J.  A.  Orr,  in  Publications  of  the  Southern  Historical  Association,  March,  1900,  p. 
98.  Ex-Chief  Justice  Campbell  of  Mississippi  informs  me  that  this  statement  is  prob- 
ably correct.  In  August,  1864,  President  Davis  wrote  to  Clayton,  complaining  that  the 
military  authorities  were  not  receiving  the  proper  assistance  from  the  civil  power  in 
Mississippi,  and  ventured  the  suggestion  that,  if  frequent  sessions  of  the  court  were 
held  near  the  lines  where  trading  with  the  enemy  and  other  illegal  practices  were 
common,  great  benefit  would  result  therefrom.  Brandon,  Jackson,  and  Canton  were 
suggested  as  suitable  places  for  this  purpose.— Official  Records,  Series  IV,  Vol.  Ill, 
p.  598  u  Laws  of  1861,  p.  74. 

18  Laws  of  1864,  p.  37. 
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left  the  courts  with  criminal  jurisdiction  only;  and,  as  a  not  inconsider- 
able number  of  the  criminal  cases  were  settled  by  the  military  authorities, 
it  is  reasonable  to  suppose  that  the  business  of  the  courts,  criminal  as 
well  as  civil,  was  nominal. 

The  pressure  upon  the  male  population  capable  of  bearing  arms  to  go 
into  the  military  service  left  the  civil  offices  to  be  filled  to  a  considerable 
extent  by  old  men  or  disabled  soldiers.  The  latter  case  was  illustrated  in 
the  election  of  General  Clarke  to  the  governorship  in  1863.  The  same 
influence  caused  the  qualifications  for  office  or  for  the  practice  of  certain 
learned  professions  to  be  made  less  rigorous.  Thus,  persons  over  sixty 
years  of  age  were  made  liable  to  jury  service,14  and  county  clerks  who 
were  attorneys  were  permitted  to  practice  before  the  courts.15  More- 
over, the  grounds  for  exemption  from  military  service  were  by  successive 
legislation  so  reduced  that  in  the  end  barely  enough  men  were  left  to 
hold  the  offices.  Thus,  all  municipal  officers  under  forty-five  years  of  age 
were  made  liable  to  conscription;  all  indigent  commissioners,  except  one 
in  each  local  district;  all  liquor  dispensary  agents  under  forty-five;  all 
trustees  of  state  institutions  and  road  overseers;  all  deputy  sheriffs,  except 
one  in  each  county;  all  deputy  circuit  clerks;  all  school  trustees;  and  all 
other  officers  appointed  by  any  of  the  courts.16  Only  ordained  pastors 
with  regular  charges,  and  teachers  with  two  years'  experience  and  in 
charge  of  schools  attended  by  at  least  twenty  scholars,  were  exempt.  An 
act  of  the  Confederate  Congress  authorized  the  governor  to  exempt  such 
persons  from  military  service  as  were  absolutely  necessary  to  the  ad- 
ministration of  civil  government.  This  he  did  by  public  proclamation; 
but  the  pressure  brought  to  bear  upon  the  Confederate  conscript  officers 
for  troops  led  them  to  seize  in  many  instances  those  exempt  under  the 
governor's  proclamation.  The  governor  protested  strongly  against  such 
proceedings  and  recommended  action  by  the  legislature.  The  legislature 
also  protested,  but  finally  agreed  to  waive  its  rights  as  to  all  civil  officers 
"not  named  in  the  constitution  and  not  necessary  to  the  preservation  of 
the  American  form  of  government." 

The  administration  of  local  government  was  more  or  less  interfered 
with  by  the  movements  of  the  Union  army  and  the  destruction  of  the 
county  records.  It  became  necessary,  therefore,  for  the  legislature  to 
grant  authority  to  the  local  officials  to  take  unusual  and  sometimes 
extraordinary  action  when  circumstances  demanded  it.  Thus,  they  were 
empowered  to  remove  the  public  records  to  places  of  safety  upon  the 
approach  of  the  enemy.17  Even  then  the  records  were  frequently  de- 
stroyed; and  hence  probate  courts  were  empowered  to  reinstate  judg- 
ments, orders,  and  proceedings  from  memory,  and  clerks  were  allowed 

"Laws  of  1863,  p.  120.  "Laws  of  1864,  p.  21. 

"Resolution  of  August  13,  1864.  "Laws  of  1863,  p.  90. 
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to  re-register  claims  the  evidence  of  which  had  been  destroyed.  They 
were  also  empowered  to  record  anew  deeds  and  wills  which  had  been 
burned,  while  the  supreme  court  was  authorized  to  furnish  the  local  au- 
thorities with  transcripts  of  records  of  cases  removed  to  it.18  Where  an 
appeal  to  the  supreme  court  was  dismissed  for  want  of  prosecutors,  or 
because  of  the  impossibility  of  filing  a  record,  it  was  made  lawful  for 
the  appellee  at  any  time  within  two  years  to  move  for  a  reinstatement  of 
the  case  on  the  docket.19  The  absence  of  attorneys  and  the  difficulty  of 
producing  witnesses  often  made  it  impossible  to  proceed  with  a  trial. 

In  many  counties  it  was  impossible  for  tax  assessors  to  make  their  as- 
sessments on  account  of  the  presence  of  the  enemy.  In  some  instances, 
boards  of  police  were  empowered  to  extend  the  time  for  making  the 
assessment;  in  other  cases,  assessments  were  directed  to  be  made  on  the 
basis  of  the  old  assessment,  the  rolls  to  be  furnished  by  the  auditor.  No 
assessment  was  attempted  in  1865,  and  it  was  enacted  that  the  old  assess- 
ments should  continue  in  force  until  1869.20 

The  same  difficulty  existed  in  the  matter  of  collecting  the  taxes.  In 
many  cases  the  time  had  to  be  extended  by  act  of  the  legislature.  The 
property  of  absent  soldiers  was  by  law  made  exempt  from  distress  and 
sale  under  execution.  Property  destroyed  by  the  enemy  or  "run  off,"  as 
in  the  case  of  five  stock  and  slaves,  but  still  listed  on  the  assessment 
rolls,  was  relieved  of  taxation,  while  the  levee  tax  in  the  river  counties 
was  suspended. 

The  effect  of  the  presence  of  the  Federal  army  on  the  slave  population 
made  it  necessary  to  legislate  for  the  protection  of  owners.  In  com- 
munities adjacent  to  the  camps  and  lines  of  the  Federal  army,  owners 
were  permitted  to  remove  their  slaves  from  the  state,  and  the  same  au- 
thority was  granted  to  executors,  administrators,  and  guardians.  Sum- 
mary remedies  were  provided  for  the  recovery  of  runaway  slaves,  and 
powers  of  commitment  in  such  cases  were  given  to  justices  of  the  peace, 
probate  judges,  and  clerks. 

In  attempting  to  meet  the  exigencies  of  the  war,  the  legislature  did  not 
always  observe  strictly  the  limits  set  to  its  action  by  the  constitution,  and 
in  fact  seems  to  have  amended  the  fundamental  law  by  simple  resolu- 
tion, as  occasion  demanded.  Thus,  the  following  enacting  clause  appears 
in  a  statute  of  April  5,  1864:  "Be  it  enacted  that  the  constitution  of 
Mississippi  be  and  the  same  is  hereby  altered  and  amended,"  etc.21 
Again,  an  act  "amending"  an  ordinance  of  the  Secession  Convention  occa- 
sionally appears.22 
The  chief  task  of  the  state  and  local  governments  during  the  war  was 

18 Laws  of  1864,  p.  38.  "Laws  of  1863,  p.  220. 

20  Laws  of  1864,  p.  31.     aLaws  of  1864,  p.  36.  "Laws  of  1861,  p.  45. 
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to  maintain  the  army  and  supply  the  wants  of  the  destitute.  Unfortunately, 
in  the  very  year  in  which  the  war  began  there  was  a  crop  failure,  which 
resulted  in  a  widespread  famine  in  parts  of  the  state.  One  of  the  acts  of 
the  secession  Convention  was  to  provide  means  for  the  relief  of  the 
famine-stricken  inhabitants,  by  sending  an  agent  to  the  Northwest  to 
buy  bread-stuffs.23  For  the  purpose  of  meeting  the  increased  demands 
upon  the  treasury,  the  state  tax  was  increased  fifty  per  cent;  in  1861  a 
special  tax  of  three  per  cent  was  levied  upon  all  money  loaned  or  em- 
ployed in  the  purchase  of  securities.  Before  the  end  of  the  year  an  addi- 
tional increase  of  thirty  per  cent  on  the  state  tax  was  levied  for  the 
relief  of  the  indigent.  This  was  soon  followed  by  a  further  increase  of 
twenty-five  per  cent  for  the  payment  of  interest  on  certain  bonds  issued 
to  pay  Confederate  taxes  imposed  upon  the  inhabitants  of  the  state.24 
Another  expedient  for  replenishing  the  treasury  was  the  famous  "cotton 
money"  scheme,  under  which  treasury  notes  to  the  amount  of  $5,000,000 
were  issued  and  put  into  circulation.  On  account  of  the  blockade  there 
was  little  or  no  demand  for  cotton  and  consequently  the  supply  of  a 
circulating  medium  fell  off  to  almost  nothing.  It  was  accordingly  pro- 
vided that  owners  of  cotton  might,  upon  entering  into  a  written  agree- 
ment to  deliver  a  specified  amount  of  their  product  at  such  time  and 
place  as  the  governor  should  by  public  proclamation  direct,  receive  treas- 
ury notes  to  the  amount  of  the  value  of  the  cotton  pledged  at  five  cents 
per  pound.25  By  November,  1863,  8587  applications  had  been  made  for 
advances,  and  these  notes  eventually  came  to  be  the  chief  circulating 
medium  of  the  state.  They  were  destined  to  have  a  somewhat  melancholy 
history. 

In  the  same  year  in  which  the  "cotton  money"  scheme  was  launched 
$1,000,000  in  treasury  notes  were  put  into  circulation.26  Early  in  1862 
another  issue  of  treasury  notes  to  the  amount  of  $2,500,000  was  made.27 
This  was  followed  by  a  third  issue  of  $2,000,000  in  1864.28  In  addition 
to  flooding  the  country  with  it  own  notes,  the  state  authorized  the  several 
railroads  to  issue  script.  The  Mobile  and  Ohio  was  empowered  to  issue 
$300,000,  the  Mississippi  Central  $300,000,  the  Mississippi  and  Tennessee 
$125,000,  the  Southern  $150,000,  the  West  Feliciana  $50,000,  the  Grand 
Gulf  and  Port  Gibson  $13,000,  and  the  New  Orleans,  Jackson,  and  Great 
Northern  $300,000.29 

No  official  statement  of  the  total  expenditures  during  the  four  years  of 

^Vicksburg  Whig,  March  30,  1861. 

24 Laws  of  1861,  p.  197.  "Ibid.,  p.  60. 

28  Journal  of  Secession  Convention,  p.  128. 

27  Statement  of  Attorney-General  G.  E.  Harris,  Boutwell  Mississippi  Report,  1875, 
p.  10.  ^Laws  of  1862,  p.  286. 

29  Laws  of  1864,  p.  22. 
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the  war  is  available  to  the  writer.  According  to  one  authority,  they  were 
as  follows:30 

1861   $1,824,161 

1862   6,819,894 

1863   2,210,794 

1864 5,446,732 

Total    $16,301,581 

The  actual  indebtedness  of  the  state  on  October  25,  1865,  was  reported 
to  be  $4,979,324.31  Of  this  $3,796,564  consisted  of  unredeemed  cotton 
notes,  which  were  subsequently  declared  to  have  been  issued  in  "aid  of 
the  rebellion"  and  therefore  to  be  unconstitutional  and  void.32  They  were 
accordingly  repudiated,  along  with  other  debts  incurred  in  the  prosecu- 
tion of  the  war.  The  legal  indebtedness  which  rested  as  an  obligation 
upon  the  reconstructed  government  was,  therefore,  but  little  more  than 
$1,000,000. 

A  variety  of  expedients  to  meet  the  necessities  of  the  time  were  re- 
sorted to  by  the  government  during  the  war.  When  money  became  very 
scarce,  a  tax  in  kind  was  levied.  In  1865  it  was  fixed  at  two  percent  on 
the  yield  of  all  corn,  wheat  and  beans  above  a  certain  amount.  Moreover, 
each  county  board  of  police  was  empowered  to  levy  a  similar  tax  equal 
to  one-half  of  one  per  cent  on  the  same  products,  for  the  benefit  of  its 
indigent.33  The  several  railroads  were  permitted  to  pay  back  in  Confed- 
erate currency  money  to  the  amount  of  nearly  one  million  dollars  which 
they  had  borrowed  from  the  state  before  the  war.34  After  the  war  the  act 
of  the  legislature  permitting  this  was  held  to  be  unconstitutional  and  the 
roads  were  required  to  pay  in  sound  money.35  Two  million  acres  of  land 
were  offered  for  sale  in  1864— at  a  sacrifice,  of  course— as  another  means 
of  replenishing  an  exhausted  treasury.36 

During  the  later  years  of  the  war  the  income  and  energy  of  the  govern- 
ment were  largely  absorbed  in  efforts  for  the  relief  of  the  destitute  class. 
In  1863,  $5,000,000  in  treasury  notes  were  appropriated  for  this  purpose 
and  a  board  of  five  officers  styled  "Indigent  Commissioners"  was  estab- 
lished in  each  county  to  distribute  the  funds.  For  the  redemption  of  the 
treasury  notes  a  tax  equal  to  150  per  cent  of  the  state  levy  was  imposed. 
Payment  of  the  tax  was  permitted  to  be  made  in  kind,  at  prices  fixed  by 
the  state  "price  commissioners."  Boards  of  police  were  empowered  to 
levy  an  additional  tax,  equal  to  from  100  per  cent  to  300  per  cent  of  the 

30 Laws  of  1861,  p.  177.  "House  Journal,  1865,  pp.  82-83. 

82  Thomas  v.  Taylor,  42  Miss.  651.  "  Laws  of  1865,  Chap.  1. 

"Laws  of  1863,  p.  160.  "M.&O.  R.  R.  Co.  v.  the  State,  42  Miss.  115. 

"Act  of  August  13,  1864. 
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state  levy.  They  were  furthermore  empowered  to  issue  scrip  to  an  amount 
not  exceeding  $20,000  per  year,  and  to  impress  such  supplies  as  were 
necessary.37  Usually,  where  a  county  was  fortunate  enough  to  have  a 
school  fund,  a  pauper  fund,  or  a  swamp -land  fund,  the  legislature  cheer- 
fully authorized  its  use  for  the  benefit  of  the  destitute.38  In  1864, 
$1,000,000  was  appropriated  for  the  relief  of  the  indigent,  and  the  com- 
missioners were  authorized  to  impress  the  surplus  produce  of  all  persons 
who  had  taken  advantage  of  the  Confederate  exemption  law  as  agricul- 
turists. The  commissioners  were  also  empowered  to  impress  the  wagons 
and  teams  necessary  to  distribute  the  supplies.  In  any  county  where  these 
provisions  were  inadequate  to  afford  the  necessary  relief,  the  board  of 
police  was  empowered  to  levy  an  additional  tax,  not  exceeding  300  per 
cent  of  the  state  tax.39  Similar  provision  was  made  in  1865,  although  the 
chief  reliance  was  placed  on  the  tax  in  kind,  the  amount  of  which  was 
required  to  be  delivered  by  the  persons  assessed  to  such  destitute  persons 
as  the  commissioners  might  direct.40  As  the  end  of  the  war  drew  near, 
the  amount  of  destitution  increased.  The  conditions  were  such  in  Febru- 
ary, 1865,  that  the  governor  was  prevailed  upon  to  call  an  extraordinary 
session  of  the  legislature  to  provide  relief  for  the  sufferers.  It  was  able 
to  do  very  little  toward  relieving  their  wants.  What  they  needed  above  all 
else  was  peace.  Fortunately,  it  was  in  sight. 

One  of  the  most  perplexing  problems  of  the  civil  government  was  that 
of  procuring  salt  and  medicines,  particularly  quinine,  morphine,  and 
calomel.  The  efforts  put  forth  by  the  government  to  secure  enough  salt 
to  supply  the  bare  necessities  of  the  people  abundantly  illustrate  the 
difficulties  of  the  situation.  There  were  no  salt  works  or  mines  in  the 
state,  the  nearest  mine  being  at  New  Iberia,  Louisiana.  Ry  December, 
1862,  the  want  of  salt  had  become  the  "most  pressing  necessity"  of  any 
in  the  state.  The  governor  sent  agents  to  Alabama,  Virginia,  and  Louisiana 
to  purchase  a  supply.  From  the  first  two  states  none  was  obtained,  but  the 
agent  sent  to  Louisiana  succeeded  in  reaching  Vicksburg  with  forty 
thousand  pounds,  which  was  distributed  among  the  poorer  classes  and 
soon  used  up.  The  governor  wrote  to  President  Davis,  October  17,  1862, 
that  a  relaxation  of  the  commercial  regulations,  was  necessary  to  enable 
him  to  exchange  cotton  for  salt.  Many  of  the  people,  he  declared,  had 
no  salt  and  were  compelled  to  eat  their  food  without  it.41  Moreover,  pork 
and  beef,  more  or  less  of  which  every  family  raised,  could  not  be  pre- 
served or  used  without  this  all-important  article.  The  governor  asked  the 
legislature  to  authorize  him  to  impress  a  sufficient  number  of  slaves  to 
work  the  mine  at  New  Iberia,  and  also  the  necessary  wagons  and  teams 

"Laws  of  1863,  p.  111.  wlbid„  p.  196. 

89  Laws  of  1864,  p.  27.  40Laws  of  1865,  Chap.  1. 

"Official  Records,  Series  IV,  Vol.  II,  p.  126. 
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with  which  to  transport  the  product  to  river  navigation.42  The  permission 
was  granted.43  In  the  mean  time,  speculators  were  doing  a  thriving  busi- 
ness in  salt;  but  the  legislature  came  to  the  rescue  of  the  people,  carefully 
regulated  the  price  of  the  article,  and  imposed  heavy  penalties  on  those 
who  exceeded  the  schedule  prices  in  their  charges.44 

The  next  experiment  of  the  governor  was  to  send  an  agent  to  New 
Iberia  with  $20,000  and  a  steamboat.  The  agent  secured  a  supply  and 
started  back,  but  was  stopped  by  the  blockade  in  the  Bayou  Teche.  The 
governor  then  entered  into  contracts  with  several  foreigners  who  pro- 
posed to  run  the  blockade  with  a  supply.  Fifty  bales  of  cotton  were 
placed  at  the  disposal  of  a  Frenchman,  who  deposited  $10,000  in  Con- 
federate scrip  as  a  security  for  the  delivery  of  the  salt.  The  salt  was 
never  delivered.45  What  became  of  the  $20,000  paid  the  New  Iberia 
agent  and  the  fifty  bales  of  cotton  turned  over  to  the  Frenchman  was 
subsequently  the  subject  of  legislative  investigation.46  The  governor  also 
sent  an  agent  to  Virginia  "to  make  contracts  for  salt  water,  intending  to 
establish  furnaces  for  the  manufacture  of  salt  on  state  account."  This 
plan,  like  the  others,  was  a  failure.  He  then  authorized  a  local  firm 
domiciled  in  east  Mississippi  to  manufacture  salt  on  private  account  for 
the  people  of  north  and  northeast  Mississippi.  Another  agent  was  sent  to 
Alabama  to  purchase  salt,  make  contracts  for  its  manufacture,  or  to 
establish  furnaces  and  manufacture  on  state  account.  The  agent  entered 
into  contracts  for  the  delivery  of  a  large  amount,  but,  like  other  contracts 
of  this  character,  they  were  never  fulfilled.47 

Finally  the  legislature  abandoned  the  contract  method  and  in  Decem- 
ber, 1863,  provided  a  complete  system  for  the  manufacture  of  salt  on 
state  account.  $500,000  was  appropriated  to  carry  the  act  into  effect. 
Provision  was  made  for  a  general  agent  to  direct  the  manufacture  and 
distribution  of  the  product.  He  was  empowered  to  appoint  "one  or  two 
skillful  manufacturers,"  each  of  whom,  like  himself,  was  required  to  give 
a  bond  of  $60,000.  They  were  authorized  to  erect  the  necessary  buildings 
for  the  manufacture  of  salt  and  to  establish  a  state  depot  as  a  centre  for 
distribution  among  the  counties.  There  was  also  to  be  a  salt  agent  in 
each  county.48 

While  the  government  was  putting  forth  these  efforts  to  manufacture 
salt,  the  inhabitants  were  digging  up  the  dirt  from  the  "smoke  houses" 
and  distilling  it.  In  this  way  small  quantities  of  a  coarse  article  were 
obtained.  Where  salt  water  was  obtainable,  resort  was  had  to  the  method 
of  evaporation,  by  which  process  similar  results  were  obtained. 

"Message  to  the  legislature,  December  20,  1862.  "Laws  of  1863,  p.  80. 

44 Laws  of  1861,  p.  144.  "Message  of  Governor  Pettus,  November  3,  1863. 

40 Resolution  of  August  13,  1864.  '"Message,  November  3,  1863. 

48  Laws  of  1863,  p.  163. 
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Much  legislation  of  the  time  was  designed  to  encourage  home  manu- 
factures and  the  production  of  food.  To  promote  the  manufacture  of 
leather,  the  taking  and  use  of  oak  bark  were  permitted  to  any  person,49 
and  the  governor  was  authorized  to  enter  into  arrangements  with  the 
Confederate  government  for  the  purchase  of  the  hides  of  all  "Confederate 
beeves"  slaughtered  in  the  state.  To  encourage  cotton  and  wool  manu- 
factures, a  liberal  bonus  was  offered  for  the  manufacture  of  cards.  The 
employees  of  tanneries,  gun  shops,  cotton  and  woolen  factories  were 
exempted  from  military  service.50  To  encourage  the  growth  of  farm 
products,  acts  were  passed  to  procure  agricultural  statistics;51  and,  in  order 
to  turn  the  attention  of  the  people  from  the  growth  of  cotton,— for  which 
there  was  no  demand,— it  was  enacted  that  no  person  should  be  allowed 
to  plant  over  three  acres  for  each  laborer  employed,  under  a  penalty  of 
$500  per  acre.  Under  an  agricultural  exemption  law,  certain  planters  were 
relieved  from  military  service.  A  measure  was  also  passed  to  encourage  the 
manufacture  of  wine  from  the  native  grape.52 

The  use  of  corn  and  other  products  in  the  distillation  of  spirituous 
liquors  became  a  matter  of  great  complaint  by  the  civil  authorities.  Be- 
sides withdrawing  a  large  amount  of  agricultural  products  from  the  use 
of  the  army  and  the  destitute,  it  supplied  a  temptation  to  the  soldier  to 
spend  his  earnings  for  drink.  Early  in  1863  the  legislature  made  it  unlawful 
to  distil  spirituous  liquors  from  corn,  rye,  or  other  grain,  or  from  sugar  and 
molasses.53  The  law,  however,  does  not  appear  to  have  been  enforced. 
In  April  the  governor  informed  General  Pemberton  that  the  distillation 
of  grain  ought  to  be  stopped  at  once,  that  the  civil  remedies  were  too  slow, 
that,  if  the  general  would  make  a  requisition  for  corn,  he  would  seize 
every  bushel  in  the  distilleries  and  upon  a  requisition  for  copper  he  would 
seize  even  the  stills  themselves.  The  authority  was  given.54  Even  these 
measures  did  not  prevent  the  evil,  and  finally  the  legislature  in  1864 
took  heroic  action.  It  was  made  the  duty  of  every  person  to  destroy  any 
distillery  then  existing,  as  a  public  and  common  nuisance,  and  the  failure 
of  the  sheriff  to  do  his  duty  in  the  premises  was  to  be  punished  by  his 
removal  from  office.  Moreover,  all  laws  authorizing  licenses  for  the  sale 
of  spirituous  liquors  were  suspended  for  the  remainder  of  the  war  and 
the  sale  of  the  article  was  absolutely  prohibited,  except  for  medicinal 
purposes.  Provision  was  then  made  for  two  state  distilleries  for  the  manu- 
facture of  liquor.  Dispensary  agents  were  appointed  in  each  county  to 
supply  persons  who  had  certificates  from  practicing  physicians.  They 
were  authorized  also  to  sell  to  state  and  Confederate  troops,  and  to 

49  Laws  of  1861,  p.  114.  "  Official  Records,  Series  IV,  Vol.  I,  p.  1110. 

51  Ibid.,  p.  227.  52Laws  of  1863,  p.  146. 

63  Ibid.,  p.  96. 

64  Official  Records,  Series  IV,  Vol.  II,  pp.  511,  513. 
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furnish  destitute  persons  such  quantities  as  were  necessary,  free  of  cost.55 
The  difficulty  of  procuring  the  necessities  of  life  was  due  not  only  to  the 
scarcity  but  quite  as  much  to  the  character  of  the  currency.  Before  the 
end  of  the  first  year  of  the  war,  state  and  Confederate  scrip  had  so  de- 
preciated that  a  soldier's  pay  for  a  month  would  barely  buy  him  a  coat. 
In  December,  1862,  flour  was  selling  in  north  Mississippi  at  from  $50  to 
$75  per  barrel;  salt  meat  was  worth  from  50  to  75  cents  per  pound;  the 
coarsest  shoes  sold  for  $5  a  pair,  while  a  pair  that  could  have  been  easily 
bought  in  Chicago  for  $1.50  sold  for  $15  in  Corinth  and  Holly  Springs. 
Men's  boots  sold  for  $30  to  $50  per  pair,  and  calico  brought  $2  per  yard.56 
At  one  time,  while  Johnson's  army  occupied  Jackson,  there  were  only  three 
barrels  of  flour  in  the  place.  The  regular  price  of  the  article  was  $200 
per  barrel.57  In  September,  1863,  an  ordinary  horse  in  the  country 
adjacent  to  Vicksburg  was  worth  $1000,  and  a  good  mule  brought  $700. 
The  price  of  shoes  ranged  from  $75  to  $100  a  pair,  and  even  watermelons 
brought  from  $10  to  $25  apiece.  At  Enterprise,  in  the  eastern  part  of  the 
state,  about  the  same  time,  salt  was  selling  at  $45  per  bushel,  with  "an 
upward  tendency,"  while  flour  brought  $50  a  sack,  or  $12  per  pound. 
Cotton  jeans  were  worth  $30  per  yard.58 

An  English  traveller  relates  that  while  at  Jackson,  in  the  summer  of 
1863,  he  paid  thirty-five  cents  good  money  for  a  piece  of  "Confederate" 
soap  about  the  size  of  a  small  billiard  ball;  fifty  cents  for  two  small  boxes 
of  matches,  of  which  the  seller  candidly  told  him  that  not  one  in  five 
would  light;  and  five  cents  for  an  envelope  made  out  of  a  sort  of  slate- 
colored  grocer's  paper  of  Confederate  production  with  the  words  printed 
on  it: 

Stand  firmly  by  your  cannon, 
Let  ball  and  grapeshot  fly, 

Trust  in  God  and  Davis, 

And  keep  your  powder  dry!59 

In  October,  1863,  flour  was  quoted  at  from  $60  to  $65  per  barrel;  in 
November  the  price  ranged  from  $90  to  $100,  while  corn  meal  sold  at 
$15  per  bushel.60  General  Grierson  says  salt  was  in  demand  at  $30  per 
bushel  in  that  part  of  the  state  through  which  he  passed  in  1863.61  Presi- 
dent Goodman,  of  the  New  Orleans,  Jackson,  and  Great  Northern  Rail- 

65  Laws  of  1864,  Act  of  April  5. 

80  New  York  Times,  December  5,  1862. 

67  Memphis  Correspondence  in  New  York  Evening  Express,  September  21,  1863. 

68  Statement  of  the  secretary  of  the  Confederate  Society,  New  York  News,  October 
27,  1863.  fi9  Bentley,  Two  Months  in  the  Confederacy,  p.  101. 

00  Charleston  Mercury,  November  19,  1863. 

61  See  his  report  in  New  York  Times  of  August  30,  1863. 
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road,  said  that  there  were  locomotives  in  use  on  his  line  in  July,  1863, 
which  were  worth  $900,000  apiece  in  Confederate  notes.62  In  February, 
1864,  men's  boots  were  selling  for  $200  per  pair  at  Natchez,  and  coats 
were  quoted  at  $350  each.63 

The  adoption  of  the  practice  of  impressing  private  property  made  it 
necessary  to  fix  an  official  schedule  of  prices  to  be  paid  for  property  thus 
taken.  For  this  purpose  two  commissioners  were  appointed,  and  they 
divided  the  state  into  four  "price  districts,"  which  corresponded  roughly 
with  east  Mississippi,  north  Missisippi,  central  Mississippi,  and  south 
Mississippi,  the  western  part  being  largely  in  the  possession  of  the  enemy. 
In  April,  1864,  they  adopted  a  schedule  for  each  district.  Coffee  was 
scheduled  at  $5  per  pound;  bacon,  $1.50;  flour,  $50  per  barrel;  first-class 
horses,  $700;  good  jeans,  $8  per  yard;  salt,  $15  per  bushel;  army  shoes, 
$10  per  pair.6*  The  prices  were  the  same  in  all  the  districts,  except  in  the 
case  of  bacon,  corn,  and  corn  meal,  which  were  considerably  higher  in 
the  southern  district.  The  price  of  cotton  steadily  increased  during  the 
war.  At  the  time  the  blockade  was  proclaimed  it  was  worth  about  10  cents 
per  pound.  In  December,  1862,  it  was  worth  68  cents  per  pound  in 
Mississippi;  in  December,  1863,  the  price  had  risen  to  84  cents,  and  by 
December  1,  1865,  it  had  reached  $1.20.65  The  price  of  service  and  labor 
increased  quite  as  much  as  the  price  of  commodities.  In  1864  a  Jackson 
paper  complained  that  the  postage  on  a  letter  from  Brandon  to  the  trans- 
Mississippi  department  was  forty  cents.66 

Such  were  some  of  the  hardships  and  perplexities  amid  which  for  the 
four  years  of  the  war  the  political  organization  of  Mississippi  maintained 
its  existence  and  fulfilled  as  best  it  could  the  functions  of  civil  government. 
One  point  further  needs  to  be  examined.  If  the  government  which  existed 
in  the  state  from  1861  to  1865  was  insurrectionary  in  character,  what  was 
the  legal  status  of  its  acts  upon  the  suppression  of  the  insurrection?  Clearly 
no  sound  principle  of  state  policy,  to  say  nothing  of  reason,  could  have 
been  subserved  by  holding  that  no  government  existed  in  the  state  from 
1861  to  1865;  that  the  inhabitants  were  in  a  state  of  anarchy;  that  all 
executory  contracts  made  during  the  war  were  voidable  at  the  pleasure  of 
either  party,  and  that  all  executed  contracts  were  void  ab  initio;  that  all 
vested  rights  acquired  were  unlawful;  and  that  all  relations  formed  must, 
as  far  as  possible,  be  dissolved.  Such  a  view  would  have  led  to  con- 
sequences productive  of  incalculable  mischief.67  Realizing  the  absolute 

62  Official  Records,  Series  I,  Vol.  LII,  Pt.  II,  p.  509. 

63  Cairo  Correspondence,  New  York  Herald,  February  15,  1864. 

64  Official  Records,  Series  IV,  Vol.  Ill,  pp.  262-266. 

65  Shucker's  Life  of  Chase,  p.  322.  ™  The  Mississippian,  August  13. 

67  The  United  States  Supreme  Court,  in  Thorrington  v.  Smith  (8  Wall.  1),  said  that 
obedience  to  the  authorities  of  the  Confederate  government  in  civil  and  local  matters 
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necessity  of  treating  as  valid  certain  governmental  acts  performed  during 
the  four  years  of  the  war,  the  Reconstruction  Convention  of  1865  adopted 
an  ordinance  declaring  valid  and  binding  all  laws  enacted  since  January 
9,  1861,  with  two  exceptions,  so  far  as  they  were  not  in  conflict  with  the 
constitution  and  laws  of  the  United  States  or  in  aid  of  the  rebellion.  All 
acts  of  public  officers,  all  judgments,  decrees,  and  orders  of  the  courts, 
and  all  marriage  relations  properly  formed  were  declared  to  be  legalized, 
ratified,  and  confirmed.  The  determination  of  what  acts  were  "in  aid  of  the 
rebellion"  naturally  devolved  upon  the  courts,  and  a  large  part  of  the 
litigation  during  reconstruction  turned  upon  the  question  whether  a 
given  act  did  or  did  not  fall  within  this  class.  The  courts  uniformly  held 
that  all  acts  which  sustained  no  direct  relation  to  the  prosecution  of  the 
war,  but  had  for  their  primary  purpose  the  maintenance  of  peace  and 
order,  and  the  regulation  of  the  private  relations  of  individuals,  were  to 
be  deemed  valid  as  though  proceeding  from  a  de  jure  government.  Such 
were  acts  sanctioning  and  protecting  marriage  and  domestic  relations, 
acts  governing  descents  and  regulating  the  conveyance  and  transmission 
of  property,  acts  providing  remedies  for  injuries  to  persons  and  property, 
and  many  others.  Thus,  an  act  of  1862  to  suspend  the  statute  of  limitations 
was  upheld,68  and  so  was  an  act  to  regulate  the  terms  of  the  supreme 
court.69  Again,  it  was  held  that  all  deeds  or  other  instruments  of  writing 
executed  during  the  war,  although  not  stamped  as  required  by  the  laws  of 
the  United  States,  were  valid  if  properly  stamped  at  the  close  of  the  war70 
A  liquor  law  passed  by  the  insurrectionary  legislature  was  upheld,71  and 
so  was  an  act  authorizing  trustees  to  invest  trust  funds  in  Confederate 
securities,72  and  an  act  prohibiting  suits  against  Confederate  soldiers  in 
active  service.73  The  courts,  moreover,  took  judicial  notice  of  the  fact  that 
Confederate  currency  was  the  chief  circulating  medium  during  the  war, 
and  its  use  an  absolute  necessity.  Without  it  the  inhabitants  could  neither 
have  lived  in  the  Confederacy  nor  have  made  their  escape  from  it,  and  to 
have  held  that  the  people  in  giving  or  receiving  it  were  aiding  the  re- 
bellion would  have  been  a  refinement  of  cruelty.74  It  was  accordingly 

was  a  necessity  and  a  duty  upon  the  part  of  those  domiciled  within  its  jurisdiction. 
The  court,  however,  refused  to  recognize  the  Confederate  government  as  de  facto,  in 
the  sense  that  its  adherents  in  war  against  the  de  jure  government  did  not  incur  the 
penalties  of  treason.  The  state  supreme  court  said:  "The  proposition  that  the  citizens 
of  Mississippi  were  remanded  to  a  state  of  nature  during  the  war— as  a  judicial  ques- 
tion—seems to  us  neither  sanctioned  by  the  principles  of  international  law  nor  by  any 
code  of  morality  known  to  civilized  nations."— Hill  v.  Boyland,  40  Miss.  618. 

68  Buchanan  v.  Barksdale,  43  Miss.  90. 

09  M.  &  O.  R.  R.  Co.  v.  Mattan,  41  Miss.  692. 

70  Fraser  v.  Daniels,  42  Miss.  121.  "  Licks  v.  the  State,  42  Miss.  316. 

™  Trotter  v.  Trotter,  40  Miss.  704.  73  Walker  v.  Jeffreys,  45  Miss.  162. 

14  Murrell  v.  Jones,  40  Miss.  565. 
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held  that  all  contracts  based  on  Confederate  money  were  valid  and  could 
be  enforced  after  the  close  of  the  war,75  and  the  Supreme  Court  of  the 
United  States  sustained  this  view.76  It  was  furthermore  held  that  all  con- 
tracts made  between  May  1,  1862,  and  May  1,  1865,  for  the  payment  of 
money  contemplated  Confederate  currency,  unless  the  contrary  ap- 
peared on  the  face  of  the  contract,77  and  it  was  incompetent  to  produce 
parole  evidence  to  show  that  Confederate  money  was  not  intended.78 

In  determining  what  acts  were  in  aid  of  the  rebellion,  the  supreme 
court  of  the  state  seems  to  have  taken  a  liberal  and  just  view.  It  held  void 
the  act  under  which  $5,000,000  of  "cotton  notes"  were  put  into  circulation, 
its  purpose  having  been  to  replenish  an  empty  treasury  and  increase  the 
sinews  of  war.79  Contracts  for  the  performance  of  personal  services  or 
payment  of  money  in  aid  of  the  Confederate  cause  were  uniformly  held  to 
be  void.  Thus,  a  promissory  note  given  in  consideration  that  the  payee 
serve  as  a  substitute  for  its  maker  in  the  military  forces  of  Mississippi  was 
held  to  be  illegal  and  void,80  and  so  was  an  agreement  to  deliver  cotton 
for  the  purpose  of  clothing  and  equipping  military  companies  for  the 
Confederate  service.81  But  if  there  was  no  stipulation  to  that  effect  in  the 
contract,  the  agreement  was  valid,  although  the  lender  may  have  known 
the  purpose  for  which  the  money  was  wanted.82  An  act  of  the  legislature, 
to  enable  the  railroads  of  the  state  to  pay  in  Confederate  money  debts 
which  they  owed  the  government,  was  held  to  be  in  aid  of  the  rebellion 
and  therefore  void;  and  the  court  refused  to  admit  the  claim  of  credit  for 
the  value  of  the  Confederate  money  at  the  time  of  the  payment.83 

It  was  several  times  held  that  the  state  government  reestablished  after 
the  war  was  not  bound  by  the  acts  and  engagements  of  the  insurrectionary 
state  government;  and  that  the  laws  enacted  and  obligations  incurred  by 
the  latter  ceased  upon  its  destruction.  Thus,  the  restored  government  was 
not  bound  to  receive,  in  payment  of  taxes,  treasury  notes  issued  by  the 
insurrectionary  government,8*  nor  was  it  responsible  for  any  claims  for 
salaries  of  civil  officers  in  the  service  of  the  latter,  whose  debts  and 
obligations  had  perished  with  it.85  Taxes  accruing  during  the  war  were 
presumed  to  have  been  levied  in  aid  of  the  rebellion;86  and  the  obligation 
to  pay  money  to  the  legal  government  could  not  be  fulfilled  by  payment 
to  the  insurrectionary  government.87 

75  M.  &  O.  R.  R.  v.  the  State,  42  Miss.  115. 
78  Thorrington  v.  Smith,  8  Wall.  1. 

77  Cowan  v.  McCutcheon,  43  Miss.  207. 

78  Rogers  v.  Tullos,  51  Miss.  153.  79  Thomas  v.  Taylor,  42  Miss.  651. 
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Executory  contracts,  such  as  life  insurance  policies,  where  the  insurer 
and  the  insured  were  public  enemies,  were  not  affected  by  the  war;  and 
the  war  did  not  per  se  revoke  an  agency  which  a  New  York  company  had 
in  Mississippi;88  but  a  principal  in  New  York  was  forbidden  to  transmit 
money  to  his  agent  in  Mississippi.89  The  right  to  property  in  slaves  was 
not  affected  by  the  Emancipation  Proclamation,90  and  that  state  paper 
could  not  be  set  up  in  avoidance  of  the  payment  of  money  for  a  slave 
purchased  before  or  during  the  war.91  The  existence  of  the  state  was  not 
interrupted  or  disturbed  by  the  ordinance  of  secession  or  by  the  events 
of  the  war,  but  it  continued  with  all  its  attributes  and  functions  in  full 
force  and  operation92 

88  Stratham  v.  New  York  Life  Assurance  Company,  45  Miss.  581. 

89  Darden  v.  Smith,  44  Miss.  548. 

90  V.  &  M.  R.  R.  Co.  v.  Green,  42  Miss.  436. 
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82  Harlan  v.  the  State,  41  Miss.  566. 


II 

THE  FOURTEENTH  AMENDMENT  AND  SOUTHERN 
REPRESENTATION* 

The  emphatic  pronouncement  of  the  Republican  party  in  its  last 
national  platform  in  favor  of  the  reduction  of  the  Congressional  repre- 
sentation of  certain  Southern  States,  the  introduction  of  bills  at  the 
recent  session  of  Congress  by  Senator  Piatt  and  Representatives  Sherman 
and  Morrell  to  carry  out  the  Republican  mandate,  and  the  popular 
agitation  to  which  these  proceedings  have  given  rise  make  it  worth  while 
to  inquire  into  the  purpose  and  meaning  of  the  second  section  of  the 
Fourteenth  Amendment  and  to  consider  some  of  the  practical  difficulties 
that  seem  to  stand  in  the  way  of  the  enforcement  of  the  constitutional 
provision.  The  clause  in  question  provides  that  when  the  right  to  vote  is 
denied  to  any  of  the  male  inhabitants  of  a  State,  being  twenty-one  years 
of  age  and  citizens  of  the  United  States,  or  in  any  way  abridged,  except 
for  participation  in  rebellion  or  other  crime,  the  basis  of  representation 
therein  shall  be  reduced  in  the  proportion  which  the  number  of  such  male 
citizens  shall  bear  to  the  whole  number  of  male  citizens  twenty-one  years 
of  age  in  such  State.  It  is  well  known  that  the  purpose  of  this  provision 
was  to  offer  an  inducement  to  the  States  of  the  South  to  grant  by  voluntary 
action  the  right  of  suffrage  to  the  freedmen  who  by  the  Civil  Rights  Act 
had  already  been  made  citizens  and  by  the  Reconstruction  Acts  had  been 
allowed  to  vote  for  delegates  to  the  several  conventions  which  framed 
the  reconstruction  constitutions  in  1868.  At  that  time  it  was  believed 
that  the  advantages  of  increased  representation  in  Congress  would  appeal 
strongly  to  the  white  people  of  the  South  and  that  the  penalty  of  a  reduced 
representation  with  the  corresponding  loss  of  influence  in  national  affairs 
would  deter  them  from  discriminating  against  the  negro  in  granting  the 
franchise. 

Before,  however,  an  opportunity  had  been  afforded  for  testing  the 
efficacy  of  this  provision,  the  Republican  leaders  reached  the  conclusion 
that  the  inducement  offered  would  prove  insufficient  to  accomplish 
the  chief  end  for  which  the  amendment  had  been  adopted,  namely,  the 
enfranchisement  of  the  negro.  The  Fifteenth  Amendment  was  therefore 
proposed  and  ratified  for  the  purpose  of  correcting  what  was  now  re- 
garded as  an  error  of  judgment  on  the  part  of  those  who  were  responsible 
for  the  second  section  of  the  Fourteenth  Amendment.1  The  new  amend- 

*  From  The  South  Atlantic  Quarterly,  Vol.  IV  (1905). 

1  Compare  Wilson:  Rise  and  Fall  of  the  Slave  Power,  Vol.  Ill,  p.  661. 
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ment,  to  use  the  language  of  the  Supreme  Court,  conferred  upon  the  negro 
an  exemption  not  only  against  the  power  of  the  States,  but  also  of  the 
United  States  from  discrimination  on  account  of  race  or  color  in  determin- 
ing the  right  of  suffrage.2  In  the  place  of  a  premium  or  inducement  it 
imposes  upon  the  States  an  obligation  to  treat  both  races  alike  in  bestow- 
ing the  franchise.  Thus  what  the  Fourteenth  Amendment  permits  subject 
to  a  prescribed  penalty  the  Fifteenth  forbids.  It  is  a  question,  therefore, 
worthy  of  more  attention  than  it  has  received,  whether  the  second  sec- 
tion of  the  Fourteenth  Amendment  has  not  been  superseded  by  the  Fif- 
teenth and  consequently  rendered  obsolete.  The  debates  on  the  pro- 
posed amendment  in  Congress  seem  to  indicate  that  some  of  the  promi- 
nent leaders  believed  that  the  purpose  of  the  new  amendment  was  not 
merely  to  supplement  and  perfect  the  plan  embodied  in  the  second  sec- 
tion of  the  Fourteenth  Amendment,  but  to  supersede  it  altogether  with 
an  entirely  new  rule.  Mr.  Blaine  admits  that  the  "effect  and  potency"  of 
the  second  section  of  the  Fourteenth  Amendment  was  "seriously  modi- 
fied" by  the  adoption  of  the  Fifteenth,  and  that  by  it  "the  nation  neutral- 
ized and  surrendered  the  contingent  right  it  before  held  to  exclude  him 
[the  negro]  from  the  basis  of  apportionment."  Continuing  he  says,  "Con- 
gress is  thus  plainly  deprived  by  the  Fifteenth  Amendment  of  certain 
powers  over  representation  in  the  South  which  it  possessed  under  the 
provisions  of  the  Fourteenth  Amendment.  Before  the  adoption  of  the 
Fifteenth  Amendment,  if  a  State  should  exclude  the  negro  from  the 
suffrage,  the  next  step  would  be  for  Congress  to  exclude  the  negro  from 
the  basis  of  apportionment.  After  the  adoption  of  the  Fifteenth  Amend- 
ment, if  a  State  should  exclude  the  negro  from  the  Suffrage,  the  next 
step  would  be  for  the  Supreme  Court  to  declare  the  act  unconstitutional 
and  therefore  null  and  void."3  According  to  the  view  of  Mr.  Blaine,  there- 
fore, the  penalty  prescribed  by  the  Fourteenth  Amendment  for  abridge- 
ment of  the  suffrage  has  been  abrogated  by  the  Fifteenth.  This  is  certainly 
the  logical  and  reasonable  interpretation.  The  Fifteenth  Amendment 
empowers  Congress  to  pass  appropriate  legislation  to  enforce  the  right 
which  the  amendment  creates,  but  it  does  not  authorize  Congress  to 
permit  an  abridgement  of  that  right,  provided  a  State  is  willing  to  suffer 
the  penalty  prescribed  by  the  Fourteenth  Amendment.  The  penalty  pre- 
scribed by  the  Fifteenth  Amendment  for  race  discrimination  in  the 
bestowal  of  the  franchise  is  not  reduction  of  representation,  but  the 
absolute  nullity  of  the  State  law  which  allows  it.  And  where,  as  in  the 
Mississippi  case,  the  Supreme  Court  of  the  United  States  holds  that  there 
is  no  discrimination  there  is  of  course  no  punishment. 

Admitting,  however,  that  the  second  section  of  the  Fourteenth  Amend- 

2  U.  S.  v.  Reese,  92  U.  S.  214. 

3  Twenty  Years  of  Congress,  Vol.  II,  p.  418. 
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ment  was  not  superseded  by  the  adoption  of  the  Fifteenth  Amendment 
and  that  Congress  did  not  thereby  lose  its  power  to  enforce  the  penalty 
prescribed  for  the  denial  of  the  suffrage  to  certain  classes,  we  are  con- 
fronted by  several  practical  obstacles  which  make  an  equitable  enforce- 
ment of  the  constitutional  mandate  a  difficult  if  not  an  impracticable  task. 

In  the  first  place,  there  must  be  an  actual  denial  or  an  abridgement  by  the 
State  or  by  those  who  act  for  the  State  in  order  to  bring  the  case  within 
the  purview  of  the  Fourteenth  Amendment.  Denial  by  individuals  or  as- 
sociations of  individuals,  however  effective,  is  not  denial  in  the  sense  of 
the  constitution,  for  the  Supreme  Court  has  interpreted  the  prohibitions 
of  the  Fourteenth  Amendment  as  being  directed  against  State  action  and 
not  against  the  action  of  individuals.*  Notwithstanding  this  rule  of  in- 
terpretation two  of  the  bills  introduced  in  Congress  at  the  recent  session, 
for  the  enforcement  of  the  second  section  of  the  Fourteenth  Amendment 
include  in  the  list  of  States  whose  representation  it  is  proposed  to  reduce, 
several  whose  constitutions  and  laws  contain  no  restrictions  on  the  right 
of  suffrage  except  the  usual  age  and  residence  qualifications.  Apparently 
these  bills  were  framed  on  the  assumption  that  the  suffrage  although 
allowed  by  the  law  is  in  effect  denied  in  these  States  by  fraud,  violence, 
or  intimidation  of  individuals.  Again,  the  question  arises  whether  it  is  a 
denial  of  the  suffrage  to  impose  reasonable  preliminary  conditions  such 
as  the  registration  requirement  as  a  means  of  protecting  the  electoral 
privilege  against  fraud  and  regulating  the  exercise  of  the  right.  Un- 
doubtedly this  requirement  deprives  thousands  of  adult  male  citizens  in 
every  State  of  the  suffrage  because  of  failure  to  register  at  a  specified 
time  whether  on  account  of  sickness,  temporary  absence,  change  of  resi- 
dence or  other  cause.  The  State  courts  in  the  absence  of  constitutional 
provision  on  the  subject  have  always  upheld  the  registration  requirement 
as  a  legitimate  regulation  for  the  protection  of  the  suffrage  privilege  and 
not  a  denial  of  the  privilege.  Rut  if  Congress  should  hold  otherwise  then 
it  would  be  necessary  to  ascertain  by  some  practicable  means  how  many 
adult  male  citizens  in  each  State  are  actually  deprived  of  the  right  to 
vote  by  the  registration  requirement.  How  this  information  could  be  ob- 
tained is  difficult  to  see.  According  to  the  census  of  1900  there  were 
325,943  males  of  voting  age  in  Louisiana.  Of  these  only  93,000  are  enrolled 
as  voters. 

Is  it  to  be  assumed  that  the  233,000  persons  whose  names  are  not 
on  the  registration  lists  have  been  denied  the  right  to  register  or  is  it 
reasonable  to  assume  that  a  large  portion  of  them  voluntarily  neglected 
to  register  or  through  sickness,  absence,  or  inconvenience  voluntarily 
remained  away?  In  the  latter  case  there  is  no  denial  and  there  should  of 
course  be  no  reduction  of  representation.  Only  those  who  upon  applica- 

4  U.  S.  v.  Cruikshank,  92  U.  S.  542. 
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tion  within  the  time  fixed  by  law  are  refused  the  right  to  register  for 
reasonable  causes  should  be  excluded  from  the  basis  of  apportionment  and 
the  numbers  of  such  persons  must  be  ascertained  by  Congress  before  it 
can  take  intelligent  action.  Likewise  the  size  of  the  vote  cast  at  the 
election  cannot  be  accepted  as  any  indication  of  the  extent  to  which  the 
suffrage  has  been  abridged.  In  Mississippi  for  example  there  are  accord- 
ing to  the  last  census  349,177  male  inhabitants  twenty-one  years  of  age 
and  over.  At  the  recent  presidential  election  but  58,500  votes  were  cast 
in  this  State.  It  is  of  course  preposterous  to  assume  that  the  other 
290,000  adult  males  who  did  not  vote  were  denied  the  privilege  of  doing 
so.  It  is  well  known  that  in  the  Southern  States  where  a  nomination  is 
equivalent  to  an  election  there  is  an  appalling  lack  of  interest  in  the 
general  elections  and  that  only  an  insignificant  proportion  of  those 
qualified  ever  take  the  trouble  to  go  to  the  polls.  Abstention  from  voting 
therefore  does  not  indicate  denial  and  cannot  be  made  the  basis  of  a 
reduction  of  representation.  As  an  aid  to  a  more  intelligent  understand- 
ing of  some  of  the  difficulties  involved,  the  following  table  [on  page  73] 
based  on  the  census  of  1900  and  the  election  returns  of  1904  is  submitted: 
From  this  table  it  will  be  seen  that  the  principal  qualification  for  the 
suffrage  in  those  States  is  either  one  or  more  of  the  following:  payment 
of  a  tax,  usually  a  capitation  assessment;  ability  to  read  or  write  the 
English  language;  sufficient  native  intelligence  to  understand  the  ordinary 
meaning  of  a  passage  in  the  constitution;  and  ownership  of  a  small  amount 
of  property.  Commenting  upon  the  question  of  whether  the  representa- 
tion of  a  State  which  prescribes  such  qualifications  as  the  above  should 
be  reduced  in  accordance  with  the  terms  of  the  Fourteenth  Amendment, 
the  late  Judge  Cooley,  one  of  the  foremost  authorities  on  American 
constitutional  law  declared,  "It  is  not  likely,  however,  that  any  such  posi- 
tion would  be  sustained.  To  require  the  payment  of  a  capitation  tax  is  no 
denial  of  suffrage,  it  is  demanding  only  the  preliminary  performance  of 
public  duty  and  may  be  classed  with  registration  or  observance  of  any 
other  preliminary  to  insure  fairness  and  protect  against  fraud.  Nor  can  it 
be  said  that  to  require  ability  to  read  is  any  denial  of  suffrage.  Ability 
to  read  is  something  within  the  power  of  any  man:  it  is  not  difficult  to 
obtain  it  and  it  is  no  hardship  to  require  it.  On  the  contrary,  the  require- 
ment only  by  indirection  compels  one  to  appropriate  a  personal  benefit 
he  might  otherwise  neglect.  It  denies  to  no  man  the  suffrage  but  the 
privilege  is  freely  tendered  to  all,  subject  only  to  a  condition  that  is 
beneficial  in  its  performance  and  light  in  its  burden."5  If  however,  these 
restrictions  are  to  be  construed  as  amounting  to  a  denial  of  the  suffrage, 
Congress  must  ascertain  the  aggregate  number  in  each  class  who  are 
thereby  deprived  of  the  right  to  vote.  Obviously  this  is  impossible.  Where 

5  Principles  of  Constitutional  Law,  3rd  Ed.,  p.  291. 
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the  payment  of  the  poll  tax  is  voluntary  as  in  Mississippi  thousands  of 
persons  neglect  to  pay  the  tax  not  necessarily  because  they  are  unable 
to  do  so  but  because  they  feel  too  little  interest  in  the  election  to  comply 
with  this  reasonable  requirement.  If,  however,  there  be  any  who  from 
pecuniary  circumstances  are  unable  to  pay  the  tax  required,  to  such 
persons  and  to  such  only  is  there  a  denial  of  the  suffrage  and  they  alone 
should  be  excluded  from  the  basis  of  apportionment.  Certainly  there  is 
no  practicable  method  of  ascertaining  their  numbers. 

The  problem  of  ascertaining  the  number  of  those  excluded  from  the 
suffrage  by  the  educational  test  is  less  difficult.  At  present  the  decennial 
census  returns  show  the  number  of  male  illiterates  twenty-one  years  of 
age  and  over  in  such  States.  But,  as  the  percentage  of  illiteracy  is  rapidly 
decreasing,  it  would  be  necessary  to  take  the  census  biennially  in  order 
to  obtain  an  equitable  basis  of  exclusion.  The  problem,  however,  is  greatly 
complicated  where,  as  in  Mississippi  and  as  was  the  case  in  South  Caro- 
lina from  1895  to  1898,  the  "understanding"  provision  exists  as  an  alterna- 
tive qualification.  By  the  terms  of  the  Mississippi  constitution  every 
illiterate  man  of  reasonable  intelligence  white  or  black  is  eligible  to 
registration  under  the  "understanding"  clause  which  the  Mississippians 
have  always  insisted  was  intended  to  enlarge  and  not  restrict  the  suffrage. 
Whatever  may  be  said  against  it  as  an  ingenious  device  for  admitting  the 
ignorant  white  man  and  excluding  the  negro  the  Supreme  Court  of  the 
United  States  has  declared,  in  a  case  in  which  this  question  was  the  main 
issue,  that  there  was  no  evidence  that  this  provision  was  taken  advantage 
of  to  discriminate  against  the  negro  and  that  it  was  not  therefore  in 
violation  of  the  Fifteenth  Amendment.6  Congress,  therefore,  has  no  right 
to  assume  that  all  of  the  118,000  male  illiterates  of  voting  age  in  the  State 
are  denied  the  suffrage.  In  fact  the  contrary  should  be  the  more  natural 
presumption.  Certainly  those  who  advocate  a  reduction  of  representation 
would  be  the  first  to  admit  this  as  regards  white  illiterates.  If  this  be 
true  Congress  must  ascertain  the  aggregate  number  of  illiterates  who 
upon  application  to  be  registered  have  failed  to  pass  the  "understanding" 
test  and  exclude  them  and  no  others  from  the  basis  of  apportionment. 
There  can  be  no  denial  until  there  has  been  an  application  and  a  test,  and, 
as  relatively  few  of  the  illiterate  classes  ever  feel  sufficient  interest  in  the 
election  to  submit  to  an  ordeal  which  might  prove  embarrassing  to  them, 
it  would  be  necessary  for  Congress  to  require  them  all  to  make  applica- 
tion for  registration  and  submit  to  the  "understanding"  test  and  through 
some  agency  of  its  own  ascertain  the  number  who  failed  to  pass.  This  is  of 
course  impracticable. 

The  same  difficulty  is  presented  in  ascertaining  the  numbers  actually 

"Williams  v.  Mississippi,  170  U.  S.  213. 
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excluded  by  other  provisions  in  the  Southern  State  constitutions.  The 
bills  introduced  in  the  Senate  at  the  recent  session  of  Congress  by 
Mr.  Piatt,  of  New  York,  and  in  the  House  by  Mr.  Sherman,  of  the 
same  State,  make  no  provision  for  ascertaining  this  indispensable  pre- 
liminary information  but  merely  assume  that  the  suffrage  has  been 
denied.  "Whereas"  runs  the  preamble  to  their  bills,  "Congress  is  satisfied" 
that  the  right  to  vote  in  certain  States  has  been  abridged  in  certain 
proportions,  therefore  be  it  enacted  that  the  representation  of  the  said 
States  in  Congress  be  reduced  in  the  same  ratio.  It  is  evident  from  the 
language  of  the  preamble  of  both  bills  that  they  are  directed  against 
negro  disfranchisement  yet  strangely  enough  both  include  in  the  list  of 
States  whose  representation  is  to  be  reduced  the  names  of  at  least  five 
(Arkansas,  Florida,  Georgia,  Tennessee,  and  Texas)  none  of  whose  con- 
stitutions or  statutes  contain  any  provision  which  by  reasonable  construc- 
tion can  be  said  to  be  aimed  at  the  disfranchisement  of  the  negro.  The 
only  requirement  of  these  States  which  might  exclude  any  considerable 
number  of  persons  is  that  the  voters  shall  have  paid  a  small  tax.7  On  the 
other  hand  Maryland,  Missouri,  and  Kentucky,  all  of  which  States  contain 
a  negro  population  of  voting  age  in  numerical  strength  not  far  different 
from  that  of  Florida,  are  to  suffer  no  loss  of  representation  under  the 
Piatt  and  Sherman  bills.  Looked  at  in  the  most  charitable  light  the  Piatt 
and  Sherman  bills  are  unequal  in  their  operation,  lacking  in  consistency 
and  are  based  on  mere  assumptions  as  to  the  number  of  persons  in 
each  State  who  have  been  denied  the  suffrage.  The  bill  introduced  by 
Mr.  Morrell  is  more  in  accord  with  reason  and  the  constitution  in  that 
it  proceeds  on  the  assumption  that  before  Congress  may  reduce  the 
representation  of  the  State  it  must  ascertain  the  proportion  in  which  the 
suffrage  has  been  denied  to  the  male  citizens  of  such  State.  It  authorizes 
the  Secretary  of  the  Department  of  Commerce  and  Labor  to  procure  this 
information  through  the  Census  Rureau  by  means  of  a  biennial  census  and 
report  the  same  to  the  Speaker  of  the  House  of  Representatives  on  the 
4th  of  March,  1907,  and  biennially  thereafter.  The  bill  does  not,  however, 
undertake  to  settle  the  all  important  question  of  what  constitutes  a 
denial  of  the  suffrage.  Nor  does  it  lay  down  any  rule  or  standard  for 
ascertaining  the  extent  of  denial  in  the  various  cases  described  above. 

7  As  evidence,  for  example,  of  the  Georgia  attitude,  it  may  be  stated  that  three  years 
ago  a  proposition  to  amend  the  constitution  with  a  view  to  negro  disfranchisement  was 
introduced  in  the  legislature  and  received  only  three  votes. 
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The  educational  and  industrial  progress  of  the  South  since  the  Civil 
War  has  been  very  notable.  From  a  condition  bordering  on  impoverish- 
ment, resulting  from  a  long  and  disastrous  war,  during  the  course  of  which 
the  South  was  overrun  by  the  contending  armies,  a  large  portion  of  its 
male  population  killed  or  disabled,  its  resources  destroyed,  its  labor 
system  disorganized,  and  its  institutions  wrecked  or  allowed  to  fall  into 
decay,  it  has  fully  recovered  and  advanced  at  a  rate  that  has  evoked  the 
admiration  of  the  whole  country.  Its  population  has  ceased  to  be  pre- 
dominantly rural  and  its  industries  mainly  agricultural;  it  has  become  a 
country  of  many  flourishing  towns  and  cities;  it  has  built  up  a  network  of 
railroads;  it  has  developed  a  system  of  manufacturing  industries  and  its 
commercial  power  has  multiplied  many  fold.  To-day,  the  South  is  pulsat- 
ing with  a  new  economic  and  intellectual  life;  in  proportion  to  its  re- 
sources, no  part  of  the  country  is  spending  more  for  public  education; 
its  colleges  and  universities  have  greatly  increased  in  number  and  the 
attendance  of  students  upon  them  has  multiplied.  At  the  same  time,  the 
increasing  intercourse  of  Southern  people  with  those  in  other  parts  of 
the  country  and  with  the  outside  world,  coupled  with  the  growth  of  towns 
and  cities,  has  gone  very  far  toward  undermining  the  old  provincialism 
of  the  South,  developed  a  larger  spirit  of  tolerance  and  freedom  of 
opinion,  and  produced  a  more  vigorous  nationalism  among  the  people,  the 
results  of  which  have  been  distinctly  beneficial,  not  only  to  the  South 
itself,  but  to  the  whole  country. 

By  many  outside  the  South,  this  disappearance  of  sectionalism  and 
growth  of  nationalism  is  regarded  as  somewhat  inconsistent  with  the 
solidarity  of  the  Southern  people  in  political  matters  and  the  existence 
of  a  certain  political  stagnation  which  has  resulted  from  it.  In  other 
sections  of  the  country,  with  a  few  rare  exceptions,  the  two-party  system 
prevails  and  the  voters  divide  on  political  issues.  In  recent  years,  we  have 
seen  states  like  Indiana,  Ohio,  Massachusetts,  and  Minnesota  choose 
Republican  electors  for  President  and  Vice-President,  and  at  the  same 
election  choose  Democratic  state  officers.  There  is  no  such  thing  as  a 
"solid  North"  or  a  "solid  West"  in  American  politics.  In  the  South,  on 
the  contrary,  there  is  little  or  no  independent  voting,  no  division  into 

*  From  Studies  in  Southern  History  and  Politics  (1914).  Garner,  "Southern  Politics 
since  the  Civil  War,"  by  permission  of  Columbia  University  Press. 
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political  parties,  and  little  evidence  from  the  election  returns  that  any 
voter  holds  a  different  opinion  on  political  issues  from  any  other  voter. 
For  many  years  after  the  Civil  War,  the  very  name  of  the  Republican 
party  was  a  by-word  and  a  reproach  among  Southern  white  men,  and 
even  now  respectable  Southerners  who  find  themselves  in  disagreement 
with  the  policies  of  the  Democratic  party  hesitate  to  incur  the  odium 
which,  in  many  communities,  is  the  lot  of  him  who  votes  the  Republican 
ticket.  Outside  the  South,  it  is  generally  agreed  that  this  is  an  abnormal 
political  condition  and  one  which  ought  not  to  exist. 

Most  political  writers  regard  the  two-party  system  as  an  essential 
condition  to  the  normal  and  successful  functioning  of  popular  govern- 
ment and  they  believe  that  its  absence  tends  to  render  the  political 
life  of  the  community  where  it  does  not  exist  stagnant  and  lacking  in 
vitality.1  The  long  and  uninterrupted  rule  of  a  single  party  whose  meas- 
ures and  candidates  are  unopposed,  almost  inevitably  leads  to  intolerance 
and  indifference,  if  not  to  positive  corruption,  and,  what  is  scarcely  less 
important,  the  very  existence  of  such  a  condition  deprives  the  people  of 
the  educational  benefit  and  the  political  training  which  come  from  whole- 
some party  rivalry  and  the  discussion  of  public  questions— one  of  the 
chief  advantages  as  well  as  one  of  the  greatest  glories  of  popular  govern- 
ment. Popular  government  is  almost  necessarily  party  government  and 
party  government  implies  government  by  discussion.  Where  there  is 
no  opposition  party,  there  is  little  opportunity  for  debate  and  discussion 
of  political  issues  and  hence  one  of  the  chief  merits  of  government  by 
the  people  is  lost. 

The  solidarity  of  the  people  in  respect  to  political  questions  has  not 
always  prevailed  in  the  South.  From  the  time  when  political  parties  were 
first  organized  in  this  country  until  the  Civil  War— a  period  during  which 
the  South  produced  a  galaxy  of  statesmen  in  whose  ability  the  whole 
country  felt  a  real  pride  and  during  which  the  South  held  an  almost 
undisputed  leadership  in  national  affairs— there  was  no  such  thing  as  a 
"solid"  South  in  political  matters.  In  every  Southern  state  there  were  two 
parties,  each  of  which  rivaled  the  other  in  respect  to  the  number  and 
respectability  of  its  supporters.  In  the  presidential  election  of  1824, 
Jackson  and  Adams  received  an  almost  equal  vote  in  Maryland,  and 
Adams  received  a  larger  vote  in  Virginia  than  did  Jackson  and  only  about 
1500  less  in  Mississippi.  In  the  election  of  1828,  Adams  again  outran 
Jackson  in  Maryland,  received  nearly  as  many  votes  in  Louisiana,  and  a 
very  respectable  vote  in  various  other  Southern  states.  In  1836  the  vote 
was  fairly  evenly  divided  between  the  Democratic  and  Whig  candidates 
in  most  of  the  Southern  states.  In  1840,  Harrison,  the  Whig  candidate, 

1  Compare  the  remarks  of  Mr.  Walter  H.  Page  at  the  banquet  of  the  North  Carolina 
Society  of  New  York  City,  December  7,  1908. 
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carried  Maryland,  North  Carolina,  Georgia,  Mississippi,  Louisiana,  and 
Kentucky.  At  the  next  election,  the  voters  of  Mississippi,  Georgia,  and 
Louisiana  swung  over  to  the  other  side  and  supported  the  Democratic 
candidate.  Again  in  1848  the  votes  of  the  South  were  pretty  evenly 
divided  between  the  Democratic  and  Whig  candidates,  and  so  it  was  in 
1856  as  between  Buchanan  and  Fillmore.  It  was  not  unusual  for  a  state 
to  cast  its  vote  for  one  party  at  an  election  and  four  years  later  to  swing 
over  to  the  opposite  party.  Thus  Georgia  voted  for  the  Whig  party  in 
1836  and  again  in  1840;  in  1844  it  changed  its  vote  to  the  Democratic 
party  and  again  in  1848  it  went  back  to  the  Whig  party.  In  1836  the  vote 
of  Mississippi  was  about  evenly  divided  between  the  Democrats  and 
Whigs;  in  1840  the  Whigs  carried  the  state;  in  1844  the  state  went  for 
the  Democratic  candidate  and  again  in  1848,  though  by  a  majority  of 
only  1000  votes. 

During  this  period,  as  I  have  said,  the  South  produced  great  leaders 
and  it  played  a  part  in  national  affairs  commensurate  with  its  importance. 
Of  the  fifteen  Presidents  of  the  United  States  elected  between  1789  and 
1861,  a  period  of  seventy -two  years,  nine  came  from  the  South,  and  the 
aggregate  of  their  terms  of  service  amounted  to  nearly  fifty  years.  Of  the 
fourteen  Vice-Presidents,  six  came  from  the  South;  of  the  thirty-seven 
Justices  of  the  Supreme  Court  appointed  during  this  period,  twenty -nine 
were  Southern  men;  of  the  one  hundred  and  fifty-three  cabinet  officers, 
seventy -three  were  from  the  Southern  states;  of  the  twenty -three  speakers 
of  the  national  house  of  representatives,  twelve  were  Southern  men;  and 
so  were  forty-seven  of  the  eighty-two  diplomatic  representatives  ac- 
credited to  the  courts  of  England,  France,  Austria,  Russia,  and  Spain. 

The  policy  of  the  Reconstructionists  changed  all  this.  The  enfranchise- 
ment of  the  mass  of  negroes  and  the  attempt  of  the  Republican  party  to 
enforce  negro  rule  upon  the  South  drove  the  white  people  to  unite  solidly 
against  those  whom  they  regarded  as  their  oppressors.  From  the  close  of 
the  Reconstruction  period  until  1896,  the  political  solidarity  of  the  South 
in  national  elections  was  never  broken.  In  the  face  of  the  danger  of  negro 
domination,  white  men  who  believed  in  protective  tariffs  and  other 
national  policies  advocated  by  the  Republican  party  surrendered  their 
convictions  and  voted  solidly  with  their  fellow-citizens  who  held  op- 
posite views  on  these  questions.  Since  that  time,  there  has  been  but  one 
party  of  any  consequence  in  the  South,  and  that  a  white  man's  party,  and 
but  one  great  issue,  namely,  the  maintenance  of  white  supremacy.  The 
motive  back  of  this  policy  was  the  simple  instinct  of  self-preservation 
rather  than  that  of  revenge  or  hatred.  But  this  political  solidarity,  once 
so  necessary  to  the  preservation  of  Southern  civilization  from  the  effects 
of  negro  domination  resulted  in  the  political  effacement  of  the  South 
and  the  loss  of  its  leadership  in  national  affairs.  From  1861  to  1913,  the 


SOUTHERN  POLITICS  SINCE  THE  CIVIL  WAR  79 

South  furnished  the  nation  with  no  President  or  Vice-President.  Not  even 
the  Democratic  party  itself  dared  nominate  a  Southern  man  as  its 
candidate,  so  certain  would  have  been  his  defeat.  Of  the  eleven  speakers 
of  the  national  house  of  representatives  elected  during  this  period,  only 
two  were  Southern  men;  of  one  hundred  and  twenty-five  cabinet  mem- 
bers, the  South  furnished  only  fourteen;  of  twenty  Justices  of  the  Supreme 
Court,  only  five  were  taken  from  the  South;  and  of  one  hundred  and 
twelve  diplomatic  representatives  accredited  to  the  courts  of  England, 
France,  Austria-Hungary,  Russia,  the  German  Empire,  Italy,  and  Spain, 
only  ten  were  Southern  men.  Thus  it  came  to  pass  that  the  South  not 
only  lost  its  leadership,  but  it  ceased  to  play  any  part  in  national  affairs. 
With  a  few  exceptions,  it  has  produced  no  great  leaders  since  the  War.2 
Great  political  leaders  do  not  develop  readily  under  conditions  such  as 
exist  where  there  are  no  opposition  parties,  where  there  is  no  party  rivalry 
and  little  or  no  discussion  of  national  issues,  and  where  everything  that 
bears  the  image  of  a  single  party  is  accepted  as  a  matter  of  course.  In 
short,  the  very  atmosphere  of  the  South  has  been  unfavorable  to  the 
growth  of  statesmen.3  It  is  true  that  the  triumph  of  the  Democratic  party 
in  the  country  at  large  in  1912  has  again  brought  the  South  into  political 
leadership  in  spite  of  its  solidarity,  but  the  moment  the  Republican 
party  returns  to  power  the  political  effacement  of  the  South  will  follow 
as  before. 

As  I  have  said,  election  campaigns  in  the  South  are  characterized  by 
little  discussion  of  national  issues  because  there  is  no  opposing  party 
whose  arguments  have  to  be  met  and  answered;  so  far  as  national  policies 
are  concerned,  no  voter  has  to  be  convinced  by  argument  and  won  over 
to  the  support  of  the  views  of  the  dominant  party;  the  political  mind  of 
the  South  on  national  issues  is  already  made  up  and  the  general  results  of 
the  election  are  already  known  in  advance.  Elections  are  little  more  than 
a  mere  perfunctory  compliance  with  the  forms  of  the  constitution  and 
election  laws,  and,  consequently,  they  have  no  significance  to  the  South 
or  to  the  country  at  large.  Under  such  circumstances,  it  is  entirely  natural 
that  the  voters  should  take  little  interest  in  congressional  or  presidential 
elections.  The  result  is,  the  number  of  votes  cast  in  some  of  the  Southern 
states  is  so  small  as  to  make  it  worth  considering  whether  these  states 
might  not  be  relieved  of  the  expense  of  holding  elections  the  results  of 
which  mean  nothing,  and  the  Democratic  candidate  counted  as  elected  as 

2  Compare  an  article  by  Mr.  C.  H.  Poe,  "Suffrage  Restrictions  in  the  South;  its 
Causes  and  Consequences,"  North  American  Review,  Vol.  CLXXV,  p.  534. 

3  Compare  the  views  of  Mr.  William  P.  Few  in  an  article  entitled  "Southern  Public 
Opinion,"  in  the  South  Atlantic  Quarterly,  Vol.  IV,  p.  1;  also  an  article  by  the  same 
writer  entitled  "The  Independent  Voter  in  the  South,"  in  the  same  magazine,  Vol. 
V,  p.  1. 
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soon  as  he  has  been  nominated.  A  few  examples  may  be  cited  as  illustra- 
tions of  the  conditions  which  I  have  described.  In  Mississippi  in  1898, 
where  there  were  120,000  registered  voters,  the  total  vote  cast  for  the 
seven  representatives  in  Congress  was  only  48,000.  In  1903  the  total  vote 
cast  for  governor  in  this  state  aggregated  only  32,191.  In  the  presidential 
election  of  1900,  the  total  vote  cast  in  Florida  for  presidential  electors 
was  39,332;  in  Louisiana  it  was  67,914;  in  Mississippi  it  was  57,459,  and 
in  South  Carolina,  50,813.  In  the  election  of  1904,  the  total  vote  cast  for 
presidential  electors  in  Florida  was  39,307,  whereas,  in  Washington,  with 
substantially  the  same  population,  it  was  145,151;  in  Georgia  it  was 
109,992  as  compared  with  485,703  in  Iowa  with  about  the  same  popula- 
tion. In  Louisiana  it  was  65,000  as  against  324,590  in  Kansas  with  sub- 
stantially the  same  number  of  inhabitants;  in  South  Carolina  it  was 
55,139  as  against  225,733  in  Nebraska  with  270,000  fewer  inhabitants; 
and  in  Missisippi,  56,933  as  against  331,545  in  California  with  65,000 
fewer  inhabitants.4  At  a  recent  election  eleven  representatives  in  Congress 
from  Georgia  were  elected  by  27,000  voters;  seven  representatives  were 
elected  in  Louisiana  by  48,000  voters;  eight  representatives  from  Missis- 
sippi were  elected  by  53,000  voters;  and  seven  representatives  from 
South  Carolina  were  elected  by  52,500  voters.  At  the  election  of  1904, 
the  average  vote  cast  for  representative  in  the  congressional  districts  of 
Louisiana  was  7701  as  against  46,370  in  Kansas;  7877  in  South  Carolina 
as  against  37,607  in  Nebraska;  and  7280  in  Mississippi  as  against  41,443 
in  California. 

But  it  will  be  said  that  the  voters  of  the  South  express  their  opinions  on 
political  issues  at  the  primaries,  which  are  the  principal  elections  in  that 
part  of  the  country.  These  elections  are  preceded  by  long-drawn-out 
campaigns  of  lively  discussion  and  debate,  in  which  the  masses  of  the 
voters  take  an  extraordinary  interest,5  consequently  they  derive  the 
same  educational  benefit  from  participation  in  these  campaigns  that 
they  would  if  the  two-party  system  existed  and  they  participated  in  the 
regular  elections.  It  must  be  remembered,  however,  that  a  primary  is  not 
really  an  election;  it  is  merely  a  preliminary  contest  among  the  voters  of 
a  particular  party,  not  for  the  election  of  officials  and  the  expression  of 
opinion  upon  political  policies,  but  for  the  selection  of  those  who  are 
to  be  the  candidates  of  that  party  at  the  election.  In  a  primary  election, 
and  especially  where  the  one-party  system  prevails,  the  contest  turns 
more  largely  upon  the  personality  of  the  candidates  than  upon  their 
views  concerning  political  policies,  since  it  may  be  presumed  that  those 

4  These  statistics  are  compiled  from  tables  in  Stanwood's  "History  of  the  Presidency" 
(1912). 

6  Thus  at  the  primaries  in  Mississippi  in  1903,  99,281  votes  were  cast  for  governor, 
whereas  at  the  regular  election  which  followed,  only  32,191  were  cast. 
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who  seek  to  be  the  nominees  of  a  particular  party,  and  therefore  its 
representatives,  will  not  hold  very  widely  divergent  views  in  respect  to 
the  policies  for  which  the  party  stands.  The  views  which  a  candidate  for 
a  party  nomination  may  hold  in  respect  to  issues  upon  which  parties 
themselves  are  divided,  are  not  likely  to  enter  into  the  contest,  the  chief 
consideration  being  which  of  the  aspirants  for  the  nomination  is  the 
fittest  representative  of  the  party  and  the  most  likely  to  defeat  the 
candidates  of  the  opposition  in  the  ensuing  election.  Consequently,  how- 
ever much  interest  the  people  of  the  South  may  take  in  their  primary 
contests,  the  resulting  educational  value  to  the  electorate  cannot  be  what 
it  would  be  if  their  elections  were  spirited  contests  between  opposing 
parties  holding  different  views  in  regard  to  public  questions  and  political 
policies,  instead  of  a  more  or  less  perfunctory  and  formal  ratification  of 
the  results  of  the  primary,  which  is  the  real  election. 

As  I  have  said,  the  motive  which  has  held  the  white  voters  of  the  South 
together  since  the  Civil  War  has  been  the  instinct  of  self-preservation. 
For  a  long  time  it  was  the  declared  purpose  of  the  dominant  party  at  the 
North  to  force  upon  the  Southern  states  the  rule  of  a  numerical  majority 
when  that  majority  was  an  ignorant  race;  under  these  circumstances  the 
Southern  white  people  were  justified  in  standing  together  in  political 
matters  and  in  sacrificing  their  individual  convictions  on  national  ques- 
tions in  order  to  prevent  such  a  catastrophe.  To  have  divided  their 
strength  would  have  been  fatal  to  the  very  existence  of  their  civilization. 
For  the  present,  the  supremacy  of  the  white  race  is  well  established,  and 
if  the  white  people  were  sure  that  a  division  of  their  strength  would  not 
open  the  way  for  the  return  of  the  negro  to  power  there  is  little  doubt 
but  that  they  would  cease  to  vote  solidly  in  their  elections.  In  every 
Southern  state  where  there  is  any  considerable  negro  population,  the 
negro  race  as  a  whole  has  been  disfranchised,  and  the  rest  of  the  country 
has  acquiesced  in,  if  it  has  not  entirely  approved,  all  the  devices  by 
which  it  was  accomplished.  More  than  twenty  years  have  elapsed  since 
Mississippi  adopted  a  constitution  the  avowed  purpose  of  whose  authors 
was  to  eliminate  the  negro  from  politics,  and  her  example  has  been  fol- 
lowed by  most  of  the  other  Southern  states,  and  notwithstanding  the 
fact  that  the  great  political  party  which  endowed  the  negro  with  the 
high  privilege  of  citizenship  and  the  right  to  vote,  has  controlled  the 
national  government  during  most  of  this  period,  it  has  made  no  serious 
attempt  to  intervene  in  his  behalf  through  the  enforcement  of  the  con- 
stitutional amendments  which  give  him,  indirectly  at  least,  the  right  of 
suffrage  equally  with  the  white  man.  The  force  bills  were  long  ago 
repealed  or  declared  unconstitutional,  and  the  power  of  the  national 
government  over  its  own  elections  has  remained  unexercised.  In  late 
years,  there  has  scarcely  been  a  protest  against  the  disfranchisement  of 
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the  negro,  and  recent  events  indicate  that  so  far  as  his  political  rights  are 
concerned  he  has  been  virtually  abandoned  by  the  party  which  gave 
him  freedom,  citizenship,  and  the  right  of  suffrage  and  which  for  a  time 
endeavored  by  force  to  insure  him  the  full  and  equal  enjoyment  of  these 
rights  and  privileges.  The  truth  is,  the  white  people  of  the  South  now 
have  the  sympathy  of  the  great  mass  of  the  people  throughout  the  entire 
country,  in  their  efforts  to  rid  their  electorates  of  the  ignorant  and  unfit, 
and  there  is  not  a  Northern  state  which,  if  the  same  conditions  existed 
there,  would  not  restrict  the  suffrage  to  those  who  are  capable  of  exercis- 
ing it  intelligently.6 

The  occasional  platform  declarations  of  the  Republican  party  in  favor 
of  the  rigid  enforcement  of  the  Fourteenth  and  Fifteenth  Amendments 
are,  as  many  of  the  Republican  leaders  themselves  frankly  avow,  merely 
intended  for  political  effect  and  are  not  to  be  taken  seriously.  As  Dr. 
Albert  Shaw,  editor  of  the  Review  of  Reviews,  has  recently  remarked,  the 
Republican  party  has  not  the  slightest  intention  of  reducing  the  repre- 
sentation of  the  Southern  states  for  disfranchising  the  negro.7  Mr.  Roose- 
velt, who  had  a  right  to  speak  for  his  party  at  the  time,  declared  in  a 
letter  written  in  November,  1904,  to  Mr.  W.  R.  Meredith,  President  of  the 
Virginia  state  bar  association,  "I  do  not  believe  there  is  a  single  individual 
of  any  consequence  who  seriously  dreams  of  cutting  down  Southern 
representation,  and  I  should  have  no  hesitation  in  stating  anywhere  and 
at  any  time  that  as  long  as  the  election  laws  are  constitutionally  ad- 
ministered without  discrimination  as  to  color,  the  fear  that  Southern 
representation  in  Congress  will  be  cut  down  is  both  idle  and  absurd." 

The  right  of  the  South  to  limit  the  suffrage  to  those  who  can  read  and 
write  or  who  own  property  and  pay  taxes  has  been  definitely  affirmed  by 
the  Supreme  Court  of  the  United  States,  and  as  yet  not  even  those  re- 
strictions which  were  introduced  for  the  purpose  of  excluding  illiterate 
negroes  without,  at  the  same  time,  disqualifying  illiterate  white  men, 
such  as  the  so-called  "grandfather"  and  "old  soldier"  provisions,  have  been 
successfully  attacked  in  the  Supreme  Court,  and  the  indications  are  that 
they  too,  will  be  allowed  to  stand,  notwithstanding  their  plain  incon- 
sistency with  the  spirit  if  not  the  letter  of  the  Fifteenth  Amendment. 
Apparently,  it  is  now  settled  that  the  white  race  of  the  South  shall  be 
allowed  to  deal  with  the  negro  problem  according  to  its  own  sense  of 
justice  and  expediency  and  to  determine  for  itself,  regardless  of  the 
constitution  of  the  United  States,  the  conditions  under  which  the  privilege 
of  voting  and  holding  office  shall  be  exercised.  The  calm  judgment  of  all 
fair-minded  men  must  be  that  the  attitude  of  the  rest  of  the  country 
toward  the  policy  of  the  South  in  respect  to  its  treatment  of  the  negro 

6  Compare  the  remarks  of  Professor  A.  B.  Hart  in  his,  "The  Southern  South,"  p.  177. 

7  The  Review  of  Reviews,  December,  1908,  p.  650. 
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in  respect  to  his  political  rights  has  been  characterized  by  liberality  and 
genuine  sympathy.  In  view  of  these  facts  the  excuse  for  the  political 
solidarity  of  the  Southern  whites  seems  to  many  persons  without  reason- 
able foundation.  Yet  it  must  not  be  overlooked  that  the  present  exclusion 
of  the  negro  from  politics  is  not  necessarily  permanent.  It  does  not  follow 
that  because  the  blacks  cannot  now  vote  or  do  not  vote  they  would  not 
vote  if  the  whites  should  divide.  At  present  the  very  solidarity  of  the 
white  race  makes  it  useless  for  them  to  vote.  In  some  of  the  Southern 
states  there  are  already  thousands  of  registered  negro  voters,  and  there 
is  no  state  in  which  other  thousands  could  not  qualify  under  the  existing 
election  laws.  In  recent  years  there  has  been  a  very  notable  decrease  of 
illiteracy  among  the  negroes  and  the  moment  the  solidarity  among  the 
whites  disappears,  those  who  are  now  qualified  will  exercise  their  elec- 
toral privileges  and  others  will  be  encouraged  to  register,  so  that  in  a 
brief  space  of  time  there  will  be  a  large  and  active  negro  electorate  in 
every  Southern  state,  in  whose  hands  will  rest  the  balance  of  power.8 

Nevertheless  it  is  by  no  means  sure  that  the  results  would  endanger 
white  supremacy.  Should  this  supremacy  be  threatened,  new  methods 
of  excluding  the  negro  would  undoubtedly  be  devised.  Moreover,  it  does 
not  necessarily  follow  that  the  division  of  the  white  race  would  be  so 
nearly  equal  as  to  give  the  negroes  control— at  least  the  experience  of 
Northern  states  where  there  is  a  considerable  negro  vote  does  not  warrant 
such  a  conclusion.  Finally,  there  is  no  reason  to  suppose  that  the  negro 
vote  would  be  massed  solidly  against  the  white  parties.  The  probability 
is  that  the  white  party  whose  policies  were  most  favorable  to  the  rights 
of  the  negro  race  would  attract  a  large  proportion  of  the  negro  vote.  The 
oft-cited  example  of  North  Carolina,  where  the  white  voters  divided  in 
1897,  enabling  the  negroes  to  gain  control  of  the  local  offices  in  various 
parts  of  the  state,  is  not  conclusive  because  at  the  time  there  were  no 
restrictions  on  the  suffrage  in  that  state  and  the  great  mass  of  the  negroes 
were  qualified  voters.  That  is  no  longer  the  case  in  any  Southern  state 
where  there  is  a  large  negro  population,  and  what  happened  in  North 
Carolina  could  not  happen  again  under  the  existing  suffrage  laws.  But 
whatever  might  be  the  results  of  a  division  of  the  white  vote  upon  the 
political  future  of  the  negro,  he  is  at  present  effectively  excluded,  and  so 
long  as  the  solidarity  of  the  whites  continues  he  will  remain  politically 
inactive. 

Everywhere  in  the  South  the  whites  are  in  political  control.  Even  in  the 
black  belt  where  the  negro  population  outnumbers  many  times  that  of 
the  white  race,  all  the  offices,  with  a  few  unimportant  exceptions,  are  filled 
by  white  men.  With  all  the  millions  of  negroes  in  the  South,  there  is  not 

8  Compare  on  this  point  the  views  of  Mr.  A.  H.  Stone,  "The  American  Race  Prob- 
lem," p.  365. 
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one  who  holds  a  state  or  county  office  or  occupies  a  seat  in  the  legislature 
and,  except  in  a  few  small  towns  and  villages,  inhabited  almost  wholly  by 
negroes,  there  is  not  to  be  found  a  colored  mayor,  member  of  the 
municipal  council,  justice  of  the  peace,  or  even  a  policeman.  Negroes 
rarely  sit  on  juries,  they  are  not  allowed  to  serve  in  the  militia  and,  of 
course,  they  are  never  appointed  to  membership  on  registration  or  elec- 
tion boards.  Practically  the  only  offices  to  which  they  are  eligible  are 
those  of  the  federal  government,  and  so  few  are,  in  fact,  appointed  to 
these  offices  in  the  South  that  when  the  Republican  national  committee 
in  1912  prepared  an  exhibit  of  Mr.  Taft's  negro  appointees  for  the  cam- 
paign text-book,  it  was  able  to  give  the  names  of  less  than  a  dozen  negro 
office  holders  of  any  consequence  in  the  South.9  The  fact  is,  Presidents 
McKinley,  Roosevelt,  and  Taft  appointed  almost  as  many  Democrats 
as  Republicans  to  the  more  important  federal  offices  in  the  South,  and 
in  the  majority  of  cases  where  Republicans  were  appointed,  an  honest 
effort  seems  to  have  been  made  to  choose  men  of  good  character  and 
fitness,  men  who  enjoyed  the  confidence  and  respect  of  the  white  people 
of  the  communities  in  which  the  offices  were  located.  Of  the  eighty  ap- 
pointments made  by  President  Roosevelt  to  federal  offices  in  South  Caro- 
lina, only  one  was  a  negro.  Of  the  thousands  of  postmasters  appointed 
by  him,  there  were  no  negroes  except  a  few  who  were  continued  in  the 
offices  which  they  were  filling  when  he  became  President.10  Yet  we  some- 
times hear  such  statements  as  that  made  recently  by  a  Southern  senator 
that  the  people  of  the  South  have  been  ostracized  and  treated  by  the 
administration  at  Washington  as  "aliens."  Happily,  the  number  of  South- 
ern men  who  are  capable  of  being  deceived  by  such  demagoguery  is 
rapidly  decreasing.  It  is  clear  that  both  as  regards  federal  offices  and 
state  offices,  the  negro  is  practically  excluded  in  the  South. 

In  view  of  these  facts  it  is  to  be  regretted  that  the  question  of  the  negro 
should  continue  to  be  made  a  political  issue  by  certain  Southern  politi- 
cians and  exploited  as  political  capital  when  there  are  so  many  other 
living  issues  the  discussion  of  which  would  be  of  so  much  more  real 
benefit  to  the  people.  The  truth  is,  as  a  prominent  Southerner  has  re- 
marked, one  hears  very  little  in  the  South  about  the  negro  problem 
when  there  are  no  elections.  Some  years  ago  when  a  candidate  for 
governor  of  a  Southern  state  announced  that  "my  campaign  is  not  nigger! 
nigger!  but  white  man!  white  man!"  there  was  a  genuine  feeling  of  relief 
among  the  more  intelligent  voters  who  desired  to  hear  a  discussion  of 
live  issues  of  real  interest  to  the  people.  In  the  campaign  between  Leroy 
Percy  and  J.  K.  Vardaman  for  Senator  in  Mississippi  in  1910,  Percy  pro- 

9  Republican  Campaign  Text  Book,  1912,  p.  239. 

10  Compare  an  article  by  H.  L.  West  on  "President  Taft  and  the  South,"  in  The 
Forum,  Vol.  41,  p.  292. 
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tested  against  the  injection  of  the  negro  question  into  the  campaign  in 
the  following  language:11 

I  protest  against  the  democracy  of  the  state  of  Mississippi's  being  committed 
to  the  political  methods  used  and  the  issues  created  by  Governor  Vardaman. 
They  can  bring  the  state  no  good  from  abroad,  but  over  and  above  and  beyond 
anything  else,  I  want  the  democracy  of  the  state  of  Mississippi  to  put  the  brand 
of  its  disapproval  now  and  forever  upon  any  man  who  seeks,  for  the  purpose 
of  political  gain,  to  breed  discord  and  strife  between  the  two  races,  which,  under 
the  fiat  of  an  Almighty  God,  have  been  placed  on  Mississippi  soil  for  the  pur- 
pose of  working  out  their  common  destiny.  Not  only  is  white  supremacy 
absolutely  established  in  every  office  from  that  of  constable  to  supreme  court 
judge,  but,  it  is  recognized  and  acquiesced  in  by  the  negroes,  as  every  man 
of  you  knows. 

What  is  the  principle  to  which  Governor  Vardaman  means  to  submit  the 
democracy  of  the  state  of  Mississippi,  when  he  says  that  his  unending  fight 
shall  be  for  the  repeal  of  the  Fifteenth  Amendment  and  modification  of  the 
Fourteenth  Amendment?  It  means  that  he  advocates  the  ceaseless  agitation 
of  this  question  by  the  people  of  the  South  until  the  end  is  accomplished.  I 
shrink  back  affrighted  from  the  consequences  of  such  a  policy.  It  means  that 
through  the  days  and  through  the  months  and  through  the  years  that  are  to 
come,  it  is  to  be  continually  agitated,  abuse  and  vituperation  is  to  be  heaped 
upon  the  negro  in  order  to  prove  what  every  man  in  Mississippi  knows,  that 
he  should  not  be  allowed  to  exercise  the  right  of  suffrage.  The  passions  of 
both  races  are  to  be  appealed  to,  the  negro  is  to  be  rendered  discontented  and 
morbid,  dissatisfied  and  restless. 

The  prosperity  of  no  country  can  bear  the  burden  of  a  discontented  peas- 
antry; with  the  passions  of  both  races  inflamed,  lawlessness  is  to  be  encouraged 
and  allowed  to  run  rampant,  clashes  are  to  occur.  We  ought  to  plan  no 
campaign  of  discord  and  dissension,  leaving  behind  its  trail  of  blood,  struggling 

11  Jackson  (Mississippi)  Clarion  Ledger,  January  9,  1910.  Compare  also  the  following 
remarks  of  state  senator  W.  D.  Gibbs  on  the  same  subject:  "I  cannot  endorse  this  con- 
stant crusade  against  the  inferior  race.  Should  it  attempt  to  assert  its  political  rights, 
we  have  the  white  line  and  the  constitution  of  1890  to  hold  up  our  hands.  To  be 
everlastingly  discussing  the  negro,  merely  makes  him  overestimate  his  importance,  and 
renders  it  much  more  difficult  to  deal  with  a  situation  always  serious  anyway.  The 
negro  is  here  by  the  act  of  the  slave  traders  and  our  forefathers,  and  not  of  his  own 
volition.  He  is  free  by  the  act  of  the  white  people  of  both  sections  who  engaged  in 
the  war.  He  was  made  a  voter  by  the  victorious  North;  he  was  disfranchised  by  us  in 
spite  of  the  fifteenth  amendment.  Why  then  should  he  be  forced  into  the  arena  of 
political  discussions,  and  thus  made  to  assume  a  position  of  sullen  hostility  toward  us? 

"The  Democratic  party  thirty-five  years  ago  put  the  negro  out  of  state  politics  and 
in  all  of  its  platforms  promised  him  protection  in  his  educational  and  civil  rights.  We 
are  getting  along  pretty  well  with  him,  all  things  considered,  and  I  am  opposed  to 
making  him  a  subject  of  political  campaigning  in  the  Democratic  party.  The  races  are 
at  peace.  It  is  necessary  to  preserve  this  status  if  we  are  going  to  live  among  the 
negroes.  It  is  utter  folly  to  make  the  negroes  think  that  the  people  of  Mississippi  wish 
to  deprive  them  of  their  schools.  It  is  worse  than  folly  to  pursue  the  course  that  would 
make  them  feel  that  we  are  not  their  friends,  and  thus  give  them  grounds  to  assert 
their  political  rights."  Jackson  (Mississippi)  Clarion  Ledger,  January  19,  1910. 
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for  what  no  sane  man  knows  can  be  attained,  for  if  the  repeal  of  this  amend- 
ment could  ever  come  to  us,  it  will  come  from  without,  and  not  within  the 
South. 

The  late  Senator  L.  Q.  C.  Lamar,  in  a  notable  address  delivered  shortly 
after  the  overthrow  of  the  negro  carpet-bag  regime  in  his  state,  expressed 
the  hope  and  ventured  the  prediction  that  the  people  of  the  South  would 
from  that  time  on  be  less  engrossed  with  the  negro  question  and  would 
be  free  to  turn  their  attention  to  the  consideration  of  economic  and  other 
questions  that  were  of  more  pressing  interest  to  the  people.  The  sub- 
sequent disfranchisement  of  the  negro  and  his  complete  elimination  by 
constitutional  methods  from  politics  should  have  removed  him  from  the 
domain  of  political  controversy.  But  instead  of  that,  there  has  recently 
been  a  recrudescence  of  race  agitation  in  several  parts  of  the  South. 
Lately,  the  country  has  been  treated  to  the  spectacle  of  two  Southern 
senators  traveling  about  the  country  denouncing  indiscriminately  all 
negroes  as  "veneered  savages,"  dwelling  upon  the  criminality  and  bar- 
barity of  the  race  as  a  whole,  advocating  lynch  law,  and  declaring  that 
the  education  of  the  negro  merely  increases  his  criminal  propensities  and 
unfits  him  for  the  menial  service  for  which  he  was  intended  by  the 
Creator.  In  the  campaign  between  Vardaman  and  Williams  for  United 
States  senator  in  Mississippi  Vardaman  advocated  the  repeal  of  the 
Fifteenth  Amendment  as  a  policy  "absolutely  necessary  for  the  peace  and 
prosperity  of  the  South,  for  the  harmony  of  the  two  races,  and  for  the 
fulfilment  of  the  commercial  and  industrial  possibilities  of  the  South." 
All  other  questions,  he  asserted,  "paled  into  insignificance"  when  com- 
pared with  this  one.  He  declared  that  he  was  opposed  to  education  for 
the  negro,  since  he  was  intended  by  the  Almighty  for  a  field-hand  and 
for  nothing  else.  The  negro,  he  said,  had  "no  political  or  social  rights 
which  the  white  man  was  bound  to  respect  and  so  far  as  I  am  concerned, 
he  will  never  have  any.  He  will  never  vote  again  in  this  state  because 
he  is  utterly  incapable  of  understanding  the  genius  of  self-government."12 

It  was  not  enough  for  his  more  conservative  opponent  to  reply  that 
the  Fifteenth  Amendment  had  already  been  repealed  so  far  as  its  opera- 

u  Referring  to  the  folly  and  injustice  of  Vardaman's  indiscriminate  abuse  of  the 
negro  race,  Williams  said,  "When  we  find  a  good  negro,  we  must  encourage  him  to 
stay  good  and  grow  better.  We  are  doing  too  litde  of  that.  The  old  adage,  'Give  a  dog 
a  bad  name  and  you  have  made  a  bad  dog'  is  a  good  one.  Indiscriminate  cursing  of 
the  whole  negro  race,  good  and  bad  alike,  is  an  exemplification  of  the  adage.  I  have 
frequently  thought  how  hard  it  was  for  a  good  negro,  especially  during  campaign 
times,  to  stay  good  or  to  grow  better  when  he  could  not  come  within  the  sound  of  a 
white  speaker's  voice  without  hearing  his  whole  race  indiscriminately  reviled  without 
mention  of  him  as  an  exception,  even  in  the  neighborhood  where  he  was  known  to  be 
one."  "The  Negro  in  the  South,"  Metropolitan  Magazine,  November,  1907. 
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tion  in  the  South  was  concerned,  and  had  been  repealed  by  the  Southern 
states  themselves,  with  the  acquiescence  of  the  people  of  the  rest  of  the 
country. 

This  agitation  of  the  race  question  by  the  politicians  is  ill-timed,  and 
the  effects  are  regrettable.  It  can  have  no  other  result  than  to  inflame 
the  public  mind,  array  the  races  against  each  other,  deprive  the  South 
of  a  desirable  and  much  needed  immigration,  and  retard  the  development 
of  a  wholesome  public  opinion  on  real  issues  of  living  interest  to  the 
people.  Moreover,  it  is  not  only  contributes  nothing  toward  the  solution 
of  the  real  race  problem,  but  in  reality  complicates  it  and  makes  the 
solution  increasingly  difficult. 

"To  the  South,  the  negro  question,"  says  Mr.  Thomas  Nelson  Page, 
"has  been  for  nearly  forty  years  the  chief  public  question,  overshadowing 
all  others  and  withdrawing  her  from  due  participation  in  the  direction 
and  benefit  of  the  national  government.  It  has  kept  alive  sectional  feeling; 
has  inflamed  partisanship;  distorted  party  politics;  barred  complete 
reconciliation;  cost  hundreds  of  millions  of  money  and  hundreds,  if  not 
thousands,  of  lives,  and  stands  ever  ready  like  Banquo's  ghost  to  burst 
forth  even  at  the  feast."13  After  years  of  struggle,  Mr.  Page  goes  on  to 
remark,  it  was  supposed  to  have  been  sufficiently  settled  for  the  whites  to 
divide  once  more  on  the  great  economic  questions  on  which  hang  the 
welfare  and  progress  of  the  people,  but  suddenly  there  has  been  a  recru- 
descence of  the  whole  question  and  in  recent  years  it  has  again  been 
injected  into  politics  and  made  a  leading  political  issue. 

The  fact  is,  the  people  of  the  South  have  allowed  themselves  to  be  so 
completely  absorbed  by  the  negro  question  that  they  have,  to  a  certain 
extent,  become  incapable  of  clear  and  independent  thinking  upon  other 
questions.  The  feeling  that  the  solidarity  of  the  South  in  political  matters 
is  essential  to  the  preservation  of  white  supremacy  has  also  naturally 
produced  a  certain  intolerance,  the  effect  of  which  has  tended  to  deaden 
their  intellectual  life  and  to  create  an  atmosphere  unfavorable  to  the 
development  of  freedom  of  discussion  and  independent  political  action. 
It  has  produced  what  the  late  Chancellor  Hill  of  the  University  of  Georgia 
called  the  "deadly  paralysis  of  intellect  due  to  the  enforced  unanimity  of 
thought  within  the  lines  of  one  party."  It  has  deprived  the  South  of  the 
benefit  of  healthy,  vigorous  public  opinion  on  national  questions,  and 
has  in  a  measure  cut  it  off  from  the  liberalizing  currents  of  contemporary 
life  and  given  it  a  local  sectional  outlook.14  The  Rev.  John  E.  White  of 

13  "The  Negro,  the  Southerner's  Problem,"  p.  3. 

14  Compare  W.  P.  Few,  "Southern  Public  Opinion,"  in  the  South  Atlantic  Quarterly, 
Vol.  IV,  p.  1;  C.  H.  Poe,  "Suffrage  Restrictions  in  the  South;  its  Causes  and  Conse- 
quences," North  American  Review,  Vol.  CLXXV,  p.  534;  and  Banks,  "The  Passing  of 
the  Solid  South,"  South  Atlantic  Quarterly,  Vol.  VIII,  p.  101. 
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Atlanta,  speaking  of  the  absorption  of  the  Southern  public  mind  by  the 
negro  question,  says: 

As  long  as  we  struggled  for  that  which  was  good  for  everybody  everywhere, 
we  moved  with  Providence,  and  the  South  led  the  van.  There  were  great 
human  concerns  involved  in  the  building  of  the  republic.  The  whole  world 
was  interested  in  it.  It  was  a  work  ennobling  to  a  people— the  inspiration  of  a 
great  national  usefulness.  The  disaster  began  when  the  South  began  to  think 
only  of  itself— began  to  have  only  one  problem.  Monomania  is  a  disease.  This 
is  the  final  fact,  though  other  causes  were  contributory  to  it.  This  is  the  false 
note  in  Southern  life.  The  question  for  safe  and  sound  citizenship,  then,  is  the 
question  of  getting  ourselves  free  from  the  thrall  of  one  issue  and  of  interesting 
the  people  in  matters  that  stimulate  life  and  that  generate  moral  and  intellectual 
energy.  What  I  ask  you  and  what  I  wish  every  thoughtful  Southern  man  to 
consider  is  whether  the  negro  question  is  a  fair  price  for  Southern  progress— 
whether  there  are  not  for  us  and  for  our  children  other  and  greater  benefits 
which  are  endangered  by  our  absorption  in  it?  It  is  whether  the  negro  question 
is  great  enough  to  make  a  great  people? 

I  have  been  much  of  my  life  intimate  with  average  Southerners— the  people 
in  the  country  sections— and  I  have  marked  it  that  this  average  man  responds 
at  once  to  the  idea  that  we  would  be  better  off,  everything  would  be  better 
off,  if  we  were  less  absorbed  by  this  one  question. 

There  is  an  unorganized  and  undeveloped  moral  instinct  in  the  South  that  is 
in  an  unhealthy  and  unprofitable  business.  Now,  for  ten  years  the  South  has 
had  a  flood  of  agitation  on  the  negro  problem.  Let  us  take  stock  and  see  where 
we  are.  We  are  less  fit  to  think  straight  and  feel  true  on  the  subject  than  we 
were  ten  years  ago.  Mentally  and  morally,  we  are  less  capable  of  statesmanship 
on  that  subject  than  we  were. 

The  time  has  come  when  the  South  ought  to  free  itself  from  the 
thraldom  of  a  single  issue  and  think  more  of  questions  that  more  vitally 
affect  its  economic  welfare.  I  venture  the  opinion  that  had  the  time  and 
space  wasted  by  the  Southern  newspapers  and  political  orators  on  the 
Booker  Washington  dinner  at  the  White  House  and  the  Minnie  Cox 
"incident"  been  utilized  in  the  discussion  of  such  questions  as  education, 
the  conservation  of  the  natural  resources  of  the  South,  or  the  more 
efficient  protection  of  life  and  property,  the  results  would  have  been 
productive  of  more  real  benefit.  The  fact  is,  the  amount  of  attention 
bestowed  on  such  questions  has  been  out  of  all  proportion  to  their  real 
importance. 

Many  intelligent  Southern  men  now  feel  that  there  is  a  place  in  the 
South  for  a  political  party  that  will  advocate  constructive  policies  and 
relegate  the  negro  question  to  the  limbo  of  oblivion,  where  it  properly 
belongs.  They  have  already  grown  very  tired  of  the  agitation  of  the  negro 
question  by  political  demagogues.  One  of  these,  Mr.  Hannis  Taylor,  a 
Southerner  of  the  old  school,  declares  that  the  time  has  come  for  the 
South  to  "emancipate  herself  from  the  deadly  one-party  system  which 
excludes  her  from  political  communion  with  the  rest  of  the  Union  and  at 
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the  same  time  strangles  the  political  genius  that  was  once  the  very  basis 
of  her  power.  Above  all,  the  time  has  come  when  every  Southern  man, 
without  being  menaced  by  the  banished  specter  of  the  negro  question, 
maybe  permitted  to  be  in  the  South  as  every  man  in  the  North,  a  Demo- 
crat or  a  Republican  according  as  his  real  convictions  lead  him  one  way 
or  the  other."15  The  late  Edgar  Gardner  Murphy  of  Alabama  expressed 
the  feeling  of  the  more  intelligent  men  of  the  South  when  he  said: 

We  have  longed  for  the  day  to  come  when  we  might  be  occupied  with  some- 
thing else  besides  the  negro.  We  shudder  at  "negro  domination."  Yet  the  man 
who  is  putting  the  negro  over  us,  who  is  enshrining  him  like  a  hideous  tyranny 
within  the  apprehensions  and  imaginations  of  our  children,  and  is  placing  him 
as  a  specter  of  gloom  by  every  fireside,  is  not  the  demagogue  of  the  North, 
but  the  demagogue  of  the  South,  magnifying  every  incident  of  the  long, 
unhappy  quarrel  of  the  sections,  harping  upon  every  symbol  of  the  estrange- 
ment of  our  races,  and  forcing  us  into  so  morbid  a  preoccupation  with  our 
peculiar  and  provincial  difficulties  that  the  South,  if  his  guidance  became 
supreme,  would  become  perforce  not  only  the  land  of  one  party  but  the  land 
of  one  idea,  of  one  subject,  because  the  land  of  one  all-consuming  passion.16 

The  same  opinion  has  been  expressed  by  another  distinguished  South- 
ern Democrat,  now  ambassador  to  England,  who,  referring  to  the 
political  effacement  of  the  South  resulting  from  its  solidarity,  says: 

And  what  constructive  influence  have  the  Southern  states  in  our  larger  political 
life?  From  some  of  them,  where  parties  have  fallen  low,  we  have  seen  men  go 
to  one  national  convention  as  a  mere  unthinking  personal  following  of  a  candi- 
date even  then  clad  in  garments  of  twofold  defeat;  and  to  the  conventions  of 
the  other  party,  we  have  sometimes  seen  office-holding  shepherds  with  their 
crooks  drive  their  mottled  flocks  to  market.  We  are  tired  of  this  political 
inefficiency,  this  long  isolation,  and  these  continued  scandals;  and  we  are  tired 
of  the  conditions  that  produce  them.  If  parties  are  to  be  instruments  of  civilized 
government,  the  conditions  that  produce  such  scandals  must  cease.  We  must 
have  in  the  South  a  Democratic  party  of  tolerance  and  a  Republican  party  of 
character;  and  neither  party  must  be  ranged  on  lines  of  race.  We  aspire  to  a 
higher  part  in  the  Republic  than  can  be  played  by  men  of  closed  minds  or  of 
unthinking  habits  of  organized  ignorance.  We  aspire  to  a  share  in  the  con- 
structive work  of  the  government  in  these  stirring  days  of  great  tasks  at  home 
and  growing  influence  abroad.17 

There  is,  it  seems  to  me,  a  good  deal  of  truth  in  what  Mr.  Taft  said 
in  his  address  at  Greensboro,  North  Carolina,  in  1907,  that  "if  the  South- 
ern people  had  kept  up  with  the  times,  had  they  at  the  ballot  box  ex- 
pressed their  sentiments  upon  the  living  issues  of  the  day  instead  of 
allowing  themselves  to  be  frightened  by  a  specter  and  a  shadow  of  the 

15  "The  Solid  South,  a  National  Calamity,"  North  American  Review,  Vol.  CLXXXIX, 
p.  6. 

18  "The  Task  of  the  Leader,"  Sewanee  Review,  Vol.  XV,  p.  26. 

17  Remarks  before  the  North  Carolina  Society  of  New  York  City,  December  7,  1908. 
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past,  their  political  importance  as  communities  and  the  significance  of 
their  views  upon  men  and  measures  would  have  been  vastly  enhanced. 

In  view  of  the  recent  return  of  the  South  to  power  in  spite  of  its 
solidarity,  it  may  be  asserted  by  some  that  the  argument  in  favor  of  the 
two-party  system  as  a  necessary  condition  to  the  enjoyment  by  the  South 
of  its  proportionate  share  in  national  affairs  is  largely  without  force.  But 
it  is  evident  that  so  long  as  the  solidarity  of  the  South  remains,  its  influence 
in  national  affairs  can  only  be  temporary  and  occasional,  for  as  soon  as 
the  Republican  party  returns  to  power,  the  South  will  practically  dis- 
appear from  the  map  so  far  as  its  political  influence  is  concerned.  On 
the  other  hand,  the  North  and  West  and  West  are  never  politically 
effaced  by  the  triumph  of  either  party  in  the  country  at  large;  they  still 
retain  their  political  significance  as  communities  and  exert  an  influence 
on  national  affairs  regardless  of  which  political  party  is  in  control  of  the 
government,  and  it  is  because  their  political  strength  is  not  massed 
solidly  for  a  single  party  and  because  their  elections  have  a  significance 
which  elections  in  the  South  do  not  have.  Whenever  the  political  solid- 
arity of  the  South  disappears,  the  success  of  neither  party  in  the  nation 
as  a  whole  will  result  in  the  complete  political  effacement  of  the  South- 
ern states,  but  its  voice  will  still  be  heard  and  its  influence  in  national 
affairs  still  felt  irrespective  of  whether  the  Democratic  or  Republican 
party  holds  the  reins  of  power  at  Washington. 

In  recent  years  there  have  been  signs  of  an  increasing  independence 
among  the  white  voters  of  the  South,  and  the  results  of  the  elections  in 
a  number  of  Southern  states  between  1894  and  1908  afforded  the  basis 
for  many  predictions  that  the  political  solidarity  of  the  South  was 
threatened  with  destruction.18 

In  the  congressional  elections  of  1894  in  Maryland  and  Kentucky  the 
Democratic  and  Republican  vote  was  about  equally  divided;  in  Missouri 
the  Republicans  elected  ten  of  the  fifteen  representatives,  while  in  Ten- 
nessee the  Republicans  elected  six  of  the  ten  representatives  and  also  the 
governor.  In  1895  the  entire  Republican  state  ticket  was  elected  in  Ken- 
tucky and  Maryland.  In  1896,  McKinley  carried  Kentucky,  Maryland, 
and  West  Virginia  and  received  only  15,000  fewer  votes  in  Georgia  than 
did  Bryan.  In  Alabama  he  received  54,000  as  against  131,000  for  Bryan; 

"Compare  on  this  point,  Banks,  "The  Passing  of  the  Solid  South,"  in  the  South 
Atlantic  Quarterly,  Vol.  VIII,  p.  101;  Dawson,  "Will  the  South  be  Solid  Again?"  North 
American  Review,  Vol.  CLXIV,  p.  193;  S.  S.  Patterson,  "The  Political  Isolation  of  the 
South,"  Sewanee  Review,  Vol.  IX,  p.  94;  McLaurin,  "The  Breaking  up  of  the  Solid 
South,"  World's  Work,  Vol.  II,  p.  985;  and  McLaurin,  "The  Commercial  Democracy 
of  the  South,"  North  American  Review,  Vol.  CLXXIII,  p.  657;  E.  P.  Clark,  "The  Solid 
South  Dissolving,"  The  Forum,  Vol.  XXII,  p.  263;  B.  J.  Ramage,  "The  Dissolution  of 
the  Solid  South,"  Sewanee  Review,  Vol.  IV,  p.  493. 
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in  Tennessee  148,000  compared  with  166,000  for  Bryan;  in  Texas  167,000 
as  against  370,000  for  Bryan;  37,000  in  Arkansas  and  22,000  in  Louisiana 
as  against  110,000  and  77,000  respectively  for  Bryan.  In  1900  McKinley 
again  carried  Maryland  and  West  Virginia,  and  in  1908  Taft  carried 
Delaware,  West  Virginia,  and  Missouri  and  in  Maryland  he  received  an 
almost  equal  vote  with  Bryan.  There  was  also  a  heavy  Republican  vote 
in  Kentucky,  Tennessee,  and  North  Carolina  and  a  considerable  Re- 
publican vote  in  some  of  the  gulf  states.19 

Speaking,  at  the  time,  of  the  probable  growth  of  an  opposition  party, 
the  Charleston  News  and  Courier  said:  "The  day  is  probably  more  than 
four  years  distant  when  the  Republican  candidate  will  gain  the  electoral 
votes  of  Southern  states  that  are  not  border  states,  but  the  coming  into 
being  of  a  Republican  party,  including  representative  men  of  character 
and  intelligence  in  such  states  as  South  Carolina,  Georgia,  Alabama,  and 
Louisiana  would  be  an  event  of  much  greater  significance  and  one  by  no 
means  out  of  the  pale  of  reasonable  calculation.  The  time  has  come  when 
many  worthy  Southern  men  who  stand  for  something  in  their  communi- 
ties have  ceased  to  look  upon  a  Republican  President  with  repugnance 
because  he  is  a  Republican,  and  there  are  influential  groups  of  Southern 
men  here  and  there  in  sympathy  with  much  for  which  the  Republican 
party  now  stands." 

19  Thus  in  Alabama  Taft  received  25,308  votes  against  74,374  for  Bryan;  in  Florida 
10,654  as  against  31,104  for  Bryan;  in  Georgia  41,696  as  against  72,413  for  Bryan;  in 
Kentucky  235,711  as  against  244,000  for  Bryan;  in  North  Carolina  114,937  as  against 
136,995  for  Bryan;  in  Oklahoma  110,474  as  against  122,363  for  Bryan;  in  Tennessee 
118,324  as  against  135,608  for  Bryan;  in  Virginia  52,573  as  against  82,946  for  Bryan. 


IV 
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Ex-President  Andrew  D.  White,  in  a  recent  address  at  Cornell 
University,  declared  that  as  a  result  of  extensive  studies  carried  on 
through  a  long  period  of  years  and  in  all  parts  of  the  Union  he  had  be- 
come convinced  that  the  United  States  leads  the  civilized  world,  with 
the  exception  perhaps  of  lower  Italy  and  Sicily,  in  the  crime  of  murder 
and  especially  of  unpunished  murders. 

The  truth  of  this  severe  arraignment  is  easily  established  by  reference 
to  the  statistics  of  crime  in  this  and  other  countries.  The  appalling  increase 
in  the  one  crime  of  murder  in  the  United  States  is  apparent  from  the 
following  table  compiled  by  the  Chicago  Tribune  and  published  in  its 
issue  of  December  10th  last:1 

Number 

Number  Number  of  murders 

of  murders  for  each  Number  of  and  Number 

Year                   and  million  of  executions        homicides  of 

homicides  people  in  the  U.  S.        to  each  lynchings 

in  the  U.  S.  execution 

1885 1,808  32.2  108  17  181 

1886 1.499  26.1  83  18  133 

1887 2,335  39.8  79  29  125 

1888 2,184  36.4  87  25  144 

1889 3,567  58.2  98  36  175 

1890 4,290  68.5  102  42  123 

1891 5,906  92.4  123  56  193 

1892 6,791  104.2  107  63  230 

1893 6,615  99.5  126  52  200 

1894 9,800  144.7  132  73  189 

1895 10,500  152.2  132  79  166 

1896 10,652  151.3  122  87  131 

1897 9,520  132.8  128  74  166 

1898 7,840  107.2  109  72  127 

1899 6,225  83.6  131  87  107 

1900 8,275  108.4  117  71  115 

1901 7,852  100.9  118  67  135 

1902 8,834  111.7  144  61  96 

1903 8,976  112  124  72  104 

1904 8,482  104.4  116  73  87 

Total 131,951  2,286  57  2,917 

It  will  be  seen  from  the  above  table  that  within  the  space  of  twenty 
years  the  number  of  homicides  has  increased  nearly  400  per  cent;  that  the 
proportion  of  thirty-two  homicides  to  each  million  of  the  population  has 

*  From  the  Annals  of  the  American  Academy  of  Political  and  Social  Science,  Vol. 
XXVII  (1907). 

1 1  cannot  verify  the  accuracy  of  the  above  statistics.  A  carefully  prepared  table, 
published  by  Judge  William  H.  Thomas,  of  Montgomery,  Ala.,  covering  the  years 
1881-1906  shows  substantially  the  same  results. 
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grown  to  one  hundred  and  four,  and  that  the  number  of  legal  executions 
has  remained  substantially  what  it  was  when  the  number  of  homicides 
was  only  one-fourth  as  great  as  now.  Compared  with  the  conditions  in 
other  lands,  the  situation  in  the  United  States,  as  revealed  by  the  statistics 
quoted  above,  is  not  only  disgraceful  to  American  civilization,  but  is 
highly  serious  and  deserves  the  thoughtful  consideration  of  all  good 
citizens.  As  against  nearly  9,000  homicides  in  the  United  States  in  1903, 
only  321  were  reported  in  the  German  Empire,  with  approximately  sixty 
million  inhabitants;  only  322  in  England  and  Wales,  with  a  population  of 
thirty-two  and  a  half  million;  526  in  France,  with  a  population  of  thirty- 
eight  million,  and  61  in  the  Dominion  of  Canada,  with  a  population  of 
five  million.  With  112  homicides  to  each  million  of  the  population  in  the 
United  States  in  1903,  England  and  Wales  had  less  than  10(1902),  France 
138  (1899),  the  German  Empire  less  than  5  (1899),  and  Canada  about  12 
(1903).  In  the  city  of  Chicago  in  1906  one  hundred  and  eighty-seven 
homicides  were  reported,  as  against  twenty-four  in  London,  with  a  popu- 
lation three  times  as  great,  twenty-two  in  Paris,  and  forty-four  in  Berlin, 
including  attempted  murders.  The  worst  feature  about  the  situation  in  the 
United  States  is  the  small  number  of  convictions  and  executions,  the 
latter  being  but  little  more  than  one  per  cent  of  the  homicides,  one  in 
seventy-three  (1904),  while  the  number  of  lynchings  exceeds  the  number 
of  legal  executions.2  With  187  homicides  in  Chicago  last  year,  there  were 
but  two  cases  of  capital  punishment,  and  the  Cook  County  jailer  informs 
me  (April,  1907)  that  there  are  no  murderers  awaiting  execution. 

These  facts  need  little  comment.  Taken  in  connection  with  the  statis- 
tics of  the  increase  of  other  crime  than  murder,  they  reveal  a  reign  of 
lawlessness,  a  disrespect  for  constituted  authority,  and  a  judicial  in- 
efficiency without  a  parallel  in  any  other  civilized  country.  Dr.  Cutler,  in 
his  interesting  volume  on  "Lynch  Law,"  shows  that  during  the  last  twenty 
years  more  than  3,000  persons  have  been  put  to  death  in  the  United  States 
by  lynch  law,  whereas,  according  to  the  statement  of  a  well-known 
American  jurist,  there  has  not  been  a  case  of  lynch  law  in  England  for 
seventy-five  years,  and  possibly  the  same  may  be  said  of  Canada,  which 
is  separated  from  the  United  States  only  by  an  imaginary  boundary  line,3 

2  These  statistics  are  compiled  mainly  from  the  tables  of  the  Chicago  Tribune,  the 
estimates  of  Judge  Thomas,  referred  to  above,  and  the  Statesman's  Year  Book.  See  also 
tables  of  statistics  in  the  Chicago  Record-Herald  for  July  3,  1906.  Statistics  recently 
collected  by  the  New  York  World  show  that  in  1904,  out  of  216  convicted  murderers 
in  the  prisons  of  New  York  State,  only  five  were  awaiting  execution,  and  that  of  2,107 
murderers  held  for  trial  in  that  state  during  the  ten  years  from  1896  to  1905  only  32 
were  capitally  punished. 

3  Several  well-informed  Canadians  inform  me  that  they  have  never  heard  of  a  case 
of  lynching  in  the  Dominion,  and  upon  inquiry  I  have  received  similar  testimony  re- 
garding the  German  Empire. 
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Everywhere  in  the  United  States  we  find  an  increasing  disposition  upon 
the  part  of  the  people  to  "take  the  law  into  their  own  hands"  as  they 
say,  where  there  have  been  flagrant  failures  of  justice,  and  inflict,  by  mob 
law,  that  punishment  which  should  alone  be  the  function  of  the  courts. 
The  causes  for  the  extraordinary  increase  of  crime  in  the  United  States 
are  due  partly  to  the  tolerant  attitude  of  the  people  toward  the  criminal 
class  and  partly  to  the  lax  administration  of  the  criminal  law,  which,  by 
impairing  popular  confidence  in  the  efficiency  of  the  courts,  fosters  the 
mob  spirit  among  all  classes,  and  by  the  uncertainty  or  failure  with  which 
it  metes  out  punishment  encourages  the  violation  of  law.  There  is,  as  ex- 
President  White  has  pointed  out,  too  much  sham  humanitarianism,  too 
much  overwrought,  maudlin  sentimentality  in  favor  of  the  criminal,  and 
too  little  appreciation  of  the  right  of  society.  In  spite  of  the  extraordinary 
increase  of  the  crime  of  murder,  we  hear  it  said  that  the  state  has  no 
right  to  put  the  murderers  to  death.4  Convicted  criminals  of  the  worst  type 
are  pardoned  through  personal  sympathy  for  their  families,  sometimes 
upon  the  ridiculous  representation  that  they  have  made  "brave  fights" 
against  "fearful  odds"  for  their  lives,  not  infrequently  upon  petitions 
signed  by  the  judge  and  jury  who  made  the  conviction  or  by  those  of 
the  community  who  have  been  wronged.  One  of  the  worst  traits  of 
American  civilization,  as  compared  with  that  of  England  and  some  of  the 
countries  on  the  continent,  is  the  general  disrespect  for  law  among  all 
classes.  To  one  familiar  with  the  law-abiding  instincts  of  the  English 
people  and  their  regard  for  authority  the  lawlessness  of  Americans  seems 
strange  indeed,  considering  the  racial  identity  of  the  two  peoples  and  the 
similarity  of  their  legal  institutions. 

To  a  large  extent  conditions  in  America  are  due,  as  I  have  said,  to 
inefficient  administration  of  the  criminal  law— are  the  result,  to  use  the 
language  of  Justice  Brown,  of  the  United  States  Supreme  Court,  of  the 
failure  of  the  courts  to  discharge  their  natural  functions.  This  view  is  no 
longer  confined  to  the  ranks  of  laymen,  but,  and  it  is  an  encouraging  sign, 
the  best  and  most  candid  judges  and  practitioners  are  beginning  to  admit 
that  there  are  communities  in  the  United  States  where  there  has  been  a 


4  Mayor  Dunne  of  Chicago  has  recently  expressed  this  opinion.  The  offenses  of  rob- 
bery, burglary  and  assaults  upon  women  in  this  city  during  the  last  year  have  been 
so  numerous  and  bold  as  to  cause  general  alarm.  A  bill  fixing  the  death  penalty  for 
these  offenses  is  now  before  the  legislature.  One  of  the  senators  from  Chicago,  in 
advocating  the  bill,  declared  that  there  were  communities  in  his  district  in  which  the 
citizens  were  constantly  terrorized.  Women,  he  declared,  could  not  venture  on  the 
streets  even  in  daylight  without  being  assaulted,  and  if  they  resisted,  murdered.  The 
city  council  passed  a  resolution  memorializing  the  legislature  to  prescribe  the  death 
penalty  for  assaults  on  women  and  children,  but  until  there  is  a  different  public  atti- 
tude toward  crime  there  is  little  likelihood  that  this  will  be  done. 
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virtual  breakdown  of  the  administration  of  criminal  justice.5  The  causes 
of  this  inefficiency  are  not  far  to  seek.  They  arise  mainly  from  a  cumber- 
some and  antiquated  procedure  which  is  slow  to  start,  which  permits  un- 
necessary delay  in  expediting  trials  once  begun,  which  attaches  undue 
importance  to  technicalities,  as  a  result  of  which  the  fundamental  ques- 
tion of  establishing  the  guilt  or  innocence  of  the  accused  is  subordinated 
to  mere  matters  of  practice  and  procedure,  that  is,  primarily  to  the 
attainment  of  technical  perfection.  In  the  second  place,  the  workings 
of  the  jury  system  in  the  form  in  which  it  exists  in  the  American  states, 
together  with  a  too  wide  latitude  of  appeal,  are  responsible  for  a  large 
proportion  of  the  miscarriages  of  justice  and  the  escape  of  criminals  from 
deserved  punishment. 

The  constitutions  of  all  the  states  guarantee  to  the  accused  a  "speedy" 
trial,  but  there  are  a  few  communities  where  this  guaranty  is  anything 
more  than  an  empty  declaration.  Nearly  everywhere  the  jails  are  full  of 
prisoners  who  have  waited  months  for  trial,  and  everywhere  the  dockets 
of  the  courts  are  congested  with  cases  which  cannot  be  reached  for  months 
or  years.  It  was  put  in  evidence  before  the  New  York  State  Commission 
on  the  Law's  Delay  in  1903  that  on  the  first  of  November  of  that  year 
there  were  10,000  untried  jury  cases  on  the  calendar  of  the  first  depart- 
ment of  the  Supreme  Court  of  that  state.  The  court  was  then  three  years 
behind  with  its  work,  and  it  required  from  one  and  a  half  to  two  years  to 
reach  a  jury  trial  in  King's  County  and  in  the  eighth  judicial  district 
(Western  New  York).6  The  clerk  of  the  Superior  Court  of  Cook  County, 
Illinois,  writes  me  that  at  the  beginning  of  the  present  year  12,653  cases 
were  pending  before  the  Superior  Court  and  18,828  cases  before  the  Cir- 
cuit Court.  During  the  last  two  years  these  courts  have  made  notable 
progress  toward  clearing  their  calendars,  although  the  former  is  still  more 
than  a  year  behind  and  the  latter  about  two  years  in  arrears  with  its 
work. 

In  some  of  the  other  states  conditions  are  even  worse  than  those 
here  described.  Aside  from  the  injury  to  the  accused,  the  effect  of  such 
delays  is  often  to  defeat  the  ends  of  justice.7  During  the  long  period 

5  Hon.  William  H.  Taft,  a  man  who  has  had  large  experience  both  at  the  bar  and 
on  the  bench,  recently  declared  in  an  address  at  Yale  University:  "I  grieve  for  my 
country  to  say  that  the  administration  of  the  criminal  law  in  all  the  states  of  this 
Union  (there  may  be  one  or  two  exceptions)  is  a  disgrace  to  our  civilization."  Judge 
Amidon,  of  the  United  States  District  Court  for  the  District  of  North  Dakota,  recently, 
in  an  address  before  the  Minnesota  Bar  Association,  expressed  a  similar  opinion  of  our 
system  of  criminal  justice. 

6  Report  of  Commission  on  the  Law's  Delay,  pp.  8,  17. 

7  This  is  particularly  true  as  regards  civil  controversies.  Mr.  Wheeler  H.  Peckham, 
chairman  of  the  New  York  Commission  on  the  Law's  Delay,  related  before  that  body 
an  instance  illustrating  this  fact.  He  said  he  had  a  case  in  which  there  were  two  wit- 
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intervening  between  the  commission  of  the  offense  and  the  beginning 
of  the  trial  witnesses  sometimes  die,  or  remove  from  the  jurisdiction  of 
the  court,  or,  owing  to  the  infirmities  of  memory,  forget  material  facts 
in  regard  to  the  crime,  and,  what  is  a  common  occurrence,  public  interest 
in  the  case  subsidies,  thus  removing  that  pressure  which  is  one  of  the 
chief  incentives  to  induce  the  state's  attorney  to  prosecute  the  case.  The 
judicial  annals  of  all  our  states  are  full  of  flagrant  instances  of  the  break- 
down of  justice  on  account  of  the  delays  in  bringing  cases  to  trial.  At 
this  moment  I  recall  a  case  reported  in  the  press  dispatches  last  July 
of  a  man  who  was  kept  in  a  Milwaukee  jail  for  ten  months  awaiting  trial 
on  a  charge  for  which  the  maximum  punishment  was  ninety  days'  im- 
prisonment.8 An  "outrageous"  instance  of  such  a  delay,  to  use  the  language 
of  an  Illinois  lawyer,  is  afforded  by  the  Iroquois  Theatre  fire  case.  The 
fire  occurred  on  December  30,  1903,  resulting  in  the  loss  of  nearly  six 
hundred  lives,  and  two  months  later  the  owner  of  the  theatre  was  in- 
dicted. The  indictment  was  held  under  advisement  three  months  by  the 
judge  and  then  quashed.  On  March  4,  1905,  a  new  indictment  was  made, 
and  it  was  held  by  the  judge  for  a  period  of  seven  and  a  half  months. 
Then  an  entire  week  was  spent  in  arguing  the  question  of  a  change  of 
venue.  Finally,  in  March,  1907,  about  four  years  and  three  months  after 
the  fire,  the  case  was  brought  to  trial  only  to  result  in  the  acquittal  of  the 
defendant  upon  instructions  from  the  court  that  the  building  ordinances 
under  which  the  indictment  had  been  found,  were  defective— that  is, 
the  verdict  was  based  not  on  the  merits  of  the  case  (the  judge  said  the 
defendant  might  be  morally  guilty  but  not  legally  guilty)  but  rather 
on  a  technicality.  That  criminal  prosecutions  may  be  more  promptly  ini- 
tiated and  rapidly  expedited  the  experience  of  England  affords  abundant 
evidence.  It  is  the  practice  there  to  bring  the  accused  before  a  magistrate 
within  a  few  hours  after  his  arrest  and  commit  him  to  the  next  session. 
Rarely  three  months  elapse  between  the  committment  and  the  infliction  of 

nesses,  and  while  waiting  fifteen  months  for  an  opportunity  to  bring  it  to  trial  one  of 
the  witnesses  died  and  the  other  moved  away.  He  concluded,  therefore,  that  it  would 
be  better  to  abandon  the  case,  and  so  it  was  dropped.  (Commis.  on  Law's  Delay,  p. 
169.)  Justice  Gaynor,  testifying  before  the  same  commission  concerning  the  necessity 
of  bringing  commercial  cases  to  trial  speedily,  if  they  were  to  be  tried  at  all,  declared 
that  such  cases  could  rarely  "live  more  than  three  months,  and  that  in  three  years  they 
were  as  dead  as  a  door  nail."  (  Ibid.,  p.  273.) 

8  One  of  the  causes  of  delay  in  bringing  cases  to  trial  is  the  grand  jury  system.  After 
arrest  and  hearing  before  a  magistrate,  the  accused  must  be  held  to  await  the  action 
of  a  grand  jury  that  may  not  be  summoned  within  three  or  four  months.  The  remedy 
is  that  already  adopted  in  a  considerable  number  of  states  and  which  has  existed  in 
Connecticut  nearly  a  hundred  years,  namely,  to  authorize  trials  upon  information  by 
the  state's  attorney  subject  to  certain  restrictions  in  the  interest  both  of  the  criminal 
and  of  society. 
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the  punishment  if  he  is  found  guilty.9 

After  the  case  has  been  reached  on  the  calendar  there  is  the  delay  of 
impaneling  the  jury— a  delay  which,  under  the  practice  of  most  of  our 
states,  is  coming  more  and  more  to  be  an  intolerable  evil.  This  proceed- 
ing, as  Justice  Brown  well  observes,  ought  never  consume  more  than  an 
hour  or  two,  and  under  the  English  procedure  this  is  the  rule.  Two  fla- 
grant instances  of  this  evil  were  recently  afforded  by  the  Gilhooley  and 
Shea  cases  in  Chicago.  In  the  former  case  nine  and  a  half  weeks  were 
required  to  select  the  jury,  involving  an  examination  of  4,150  talesmen, 
and  at  a  cost  of  some  twenty  thousand  dollars  to  the  state.  The  selection 
of  the  first  Shea  jury  required  thirteen  weeks,  the  summoning  of  10,000 
veniremen,  the  examination  of  4,716  talesmen  at  a  cost  of  $40,000  to  the 
state,  and  over  $20,000  to  the  defendant,  and  there  is  no  reason  to  believe 
that  the  jury  finally  chosen  were  any  better  qualified  than  the  first  twelve 
men  examined.10  The  court  permitted  counsel  to  introduce  false  issues 
and  ask  irrelevant  questions  concerning  their  social,  religious,  and  business 
affiliations,  thus  laying  the  foundations  for  indefensible  challenges.11  In 
the  Gilhooley  trial  counsel  for  the  defense  interrogated  one  of  the  jurors 
nearly  two  hours,  mostly  on  immaterial  matters,  and  the  state's  attorney 
put  him  through  a  similar  ordeal,  the  request  of  the  state  that  thirty 
minutes  be  made  the  maximum  time  for  the  examination  having  been 
denied  by  the  court.  According  to  the  English  practice  the  requirements 
of  due  process  of  law  in  the  selection  of  juries  are  satisfied  by  the  simple 
inquiry  whether  the  prospective  juror  is  in  any  way  related  to  the  de- 
fendant, and  if  he  knows  of  any  reason  why  he  is  unable  to  return  a  verdict 

9  It  is  refreshing  to  note  a  marked  awakening  of  sentiment  among  the  judges  to  the 
evil  described  above.  Recently  Judge  Barnes,  of  Chicago,  declared  that  "the  trouble 
with  our  criminal  law  is  that  offenders  are  not  brought  quickly  enough  to  trial.  If  a 
man,  as  soon  as  he  commits  a  crime,  could  be  brought  immediately  to  trial  and  sen- 
tenced forthwith  we  should  have  a  very  great  decrease  of  crime."  State's  Attorney 
Healy,  of  Cook  County,  has  expressed  a  similar  opinion. 

10  T.  Newton  Crane,  Esq.,  formerly  a  member  of  the  St.  Louis  bar  but  for  some 
years  past  a  prominent  barrister  of  London,  in  a  letter  to  Hon.  Joseph  H.  Choate  under 
date  of  March  31,  1903,  speaking  of  the  English  procedure  of  impaneling  juries,  said: 
"The  examination  of  jurors  on  their  voir  dire  is  absolutely  unknown  in  England,  while 
many  lawyers  who  have  been  in  practice  for  twenty  years  or  more  have  never  known 
a  juror  to  be  objected  to  or  excused  for  cause.  It  not  infrequently  happens  that  the 
same  twelve  jurymen  will  hear  three  cases  without  leaving  the  box."  (Report  of 
Commis.  on  Law's  Delay,  p.  111.) 

11  Another  illustration  of  the  practice  of  irrelevant  interrogatories  in  the  selection  of 
juries  was  recently  offered  by  the  Iroquois  Theater  fire  case,  where  counsel  for  the 
defendant  asked  prospective  jurors  whether  they  had  any  prejudices  against  dancing, 
whether  they  were  fond  of  music,  whether  they  believed  in  theater-going,  whether 
they  were  prejudiced  against  city  people,  whether  any  of  their  families  were  ever  hurt 
in  a  fire,  what  newspapers  they  had  read,  etc. 
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in  accordance  with  the  law  and  the  evidence.  In  the  second  Shea  trial  the 
judge  followed  this  sensible  rule  and  the  jury  was  selected  in  twelve  days. 
He  refused  to  permit  the  disgraceful  wrangling,  dilatory  obstructions, 
and  rambling  long-drawn-out  and  irrelevant  interrogations  which  marked 
the  proceeding  by  which  the  first  jury  had  been  impaneled. 

The  remedies  for  most  of  the  evils  that  have  grown  up  in  connection 
with  the  selections  of  juries  are:  The  prohibition  of  irrelevant  examina- 
tions, the  making  of  the  decision  of  the  trial  judge  final  upon  objections 
to  questions  asked  prospective  jurors,  and  the  forbidding  of  reversals 
upon  such  decisions  unless  they  amount  to  a  clear  abuse  of  discretion,  a 
substantial  reduction  of  the  number  of  challenges  allowed,  provision  for 
special  venires  in  important  cases,  and  the  amelioration  of  the  conditions 
of  jury  service  by  treating  jurors  not  like  prisoners  undergoing  punish- 
ment, but  as  citizens  performing  an  honorable  public  service.12 

The  progress  of  the  trial  after  the  selection  of  the  jury  is  often  un- 
necessarily hindered  by  slavish  adherence  to  rules  of  procedure  which 
are  prolix,  antiquated  in  many  particulars,  and  honeycombed  with  tech- 
nicalities which  to  a  layman  seem  to  have  no  other  purpose  than  to  delay 
judgment  or  provide  loopholes  of  escape  for  criminals.  Indictments 
which  are  not  loaded  down  with  meaningless  verbiage  and  which  do 
not  go  into  an  absurd  degree  of  particularity— which,  in  short,  do  not 
conform  to  the  minutest  detail  to  the  technical  requirements  of  the 
"sacred"  forms  of  procedure,  are  quashed.  Every  prosecuting  officer 
knows  how  difficult  it  is,  on  account  of  the  insistence  of  the  courts  upon 
technical  accuracy,  to  frame  an  indictment  that  will  be  sustained.13  Not 

12  It  is  not  strange  that  a  man  who  is  confronted  by  the  prospect  of  being  dragged 
away  from  his  home  and  business  and  kept  in  a  state  of  virtual  imprisonment  for 
weeks  and  months  should  profess  prejudice  or  exaggerate  possible  sympathies  in  order 
to  escape  the  hardships  incident  to  such  service.  State's  Attorney  Healy  of  Chicago, 
recently  stated  the  matter  correctly  when  he  declared  that  the  tendency  of  the  profes- 
sional and  business  man  to  avoid  jury  service  is  due  to  the  failure  of  the  law  to  provide 
a  more  expeditious  procedure  for  the  trial  of  cases.  That  the  amelioration  of  the  con- 
ditions of  jury  service  would  diminish  the  difficulties  of  impaneling  juries  was  shown 
in  the  second  Shea  trial,  when  Judge  Kavanagh  announced  that  jurors  would  be 
treated  more  humanely  and  that  instead  of  being  locked  up  like  prisoners  they  would 
be  treated  with  the  consideration  due  citizens  performing  a  public  duty.  With  this 
assurance  the  selection  of  the  jury  proceeded  at  a  rate  which,  as  compared  with  the 
first  trial,  was  expeditious  enough. 

13  Reversals  have  been  granted  for  the  omission  or  inclusion  of  qualifying  words  or 
even  the  abbreviation  of  the  name  of  the  state  in  whose  name  the  indictment  is 
brought.  A  recent  instance  of  the  difficulty  experienced  in  framing  an  indictment  free 
from  technical  flaws  was  afforded  by  the  case  of  Senator  Burton,  of  Kansas,  who  was 
charged  with  improperly  accepting  a  retainer  for  the  use  of  his  influence  before  the 
Postoffice  Department.  Three  successive  indictments  were  drawn,  one  of  which  was 
quashed  because  of  a  mere  variation  as  to  where  the  money  was  received,  whether  at 
Washington  or  Kansas  City,  a  fact  which  had  no  relation  to  the  guilt  or  innocence  of 
the  accused,  and  which  might  well  have  been  considered  as  immaterial.  The  state's 
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infrequently  ingenious  counsel  who  have  hopeless  cases  refrain  from 
demurring  to  indictments  which  they  know  to  be  technically  faulty  in 
order  that  they  may  move  for  new  trials  in  case  their  clients  are  con- 
victed. If  the  indictment  is  sustained  there  is  always  a  probability  that 
the  case  will  be  postponed,  when  called,  on  account  of  the  unprepared- 
ness  of  counsel,  the  absence  of  material  witnesses  or  similar  causes. 
Everyone  has  known  of  notorious  cases  to  be  continued  until  finally  the 
popular  demand  for  prosecution  subsided,  and  the  state's  attorney, 
through  sheer  worry  or  lack  of  interest,  dropped  the  case  and  turned 
the  criminal  loose.  Here,  as  in  other  respects,  the  English  procedure  is 
an  improvement  upon  that  followed  generally  in  the  American  states. 
Except  for  sickness,  evidence  of  which  must  be  produced  in  writing,  an 
English  judge  will  not  permit  continuances  or  adjournments.  No  request 
to  have  a  case  stand  over  or  to  go  to  the  next  term  merely  for  the  con- 
venience of  counsel,  says  a  prominent  London  barrister,  would  be  listened 
to.14 

The  progress  of  the  trial  is  frequently  unnecessarily  delayed  by  the 
method  of  examining  witnesses15  and  by  protracted  arguments  over  ques- 
tions concerning  the  admissibility  of  evidence.  It  is  a  common  complaint 
against  our  method  of  criminal  procedure  that  too  much  time  is  wasted 
over  technical  objections  to  evidence.  Here  again  the  English  practice 
of  forbidding  long-drawn-out  arguments  on  such  questions  might  well 
be  followed  in  the  United  States.  Justice  Ingraham,  of  the  New  York 
Supreme  Court  says,  "I  have  heard  cases  tried  in  England  quite  a  number 
of  times,  both  at  the  Assizes  and  in  London,  and  I  do  not  think  I  ever 
heard  five  minutes  given  during  a  trial  of  a  case  to  the  discussion  of 
questions  of  evidence.  I  have  seen  case  after  case  go  through  without 
the  question  of  evidence  being  raised  at  all.16  This  is  a  reform  which  any 
judge  who  has  the  proper  conception  of  his  duty  may  introduce  without 
exceeding  his  legal  authority.17 

The  progress  of  criminal  trials  in  England  is  further  facilitated  by  a 

attorney  barely  succeeded  in  drawing  a  good  indictment  before  the  statute  of  limita- 
tions began  to  run  against  the  case. 

14  Letter  of  Mr.  Crane  to  Mr.  Choate,  cited  above. 

15  Justice  Brown  suggests  that  the  progress  of  the  trial  might  often  be  facilitated  by 
requiring  counsel  to  stand  while  examining  witnesses  and  by  prohibiting  them  from 
taking  notes.  Green  Bag,  Vol.  XVII,  p.  625. 

M  Testimony  before  New  York  Commission  on  the  Law's  Delay,  p.  247. 

"Judge  Kavanagh,  in  the  second  Shea  trial,  moved  apparently  by  the  complaint 
which  had  been  made  against  the  conduct  of  the  judge  who  tried  the  first  case  for 
permitting  counsel  to  spend  entire  days  in  arguments  and  wrangles  and  deeply  im- 
pressed, as  he  says,  by  the  results  of  some  personal  observations  of  the  procedure  of 
the  English  courts  during  the  preceding  summer,  announced  to  counsel  that  they 
would  not  be  permitted  to  delay  the  trial  as  before,  but  that  points  raised  on  the  ad- 
missibility of  certain  evidence  would  be  decided  by  the  court  without  argument. 
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procedure  which  is  simple  and  expeditious,  and  which  relieves  the  trial 
court  of  the  preliminary  work  of  preparing  the  case  for  trial.  In  the  be- 
ginning the  case  is  taken  in  hand  by  a  master  who  whips  it  into  shape, 
and  engineers  it  through  the  preliminary  stage,  after  which  a  trained 
barrister  takes  it  in  charge  and  it  is  quickly  disposed  of  by  the  court. 
Thus  the  time  of  the  judge  is  never  wasted  in  hearing  applications,  inter- 
locutory motions,  and  other  matters  which  may  as  well  be  disposed  of  out 
of  court,  thus  leaving  the  court  nothing  to  do  but  try  the  case.  The 
English  system  of  pleading  has  in  late  years  been  freed  from  technicalities, 
so  that  not  only  has  the  evil  of  retrials  been  greatly  reduced,  but  the 
ability  of  the  courts  to  dispatch  business  has  largely  increased.18  Con- 
cerning the  efficiency  of  the  English  procedure  and  the  reasons  for  its 
superiority  over  that  in  the  American  states,  Justice  Brown,  recently 
retired  from  the  supreme  court,  has  this  to  say: 

One  who  has  watched  day  by  day  the  practical  administration  of  justice  in  an 
English  court  cannot  but  be  struck  by  the  celerity,  accuracy,  and  disregard 
of  mere  technicalities  with  which  business  is  transacted.  One  is  irresistibly  im- 
pelled to  ask  himself  why  it  is  that,  wth  the  reputation  of  Americans  for  doing 
everything  from  the  building  of  bridges  over  the  Nile  or  battleships  for  Russia 
and  Japan,  to  harvesting,  reaping,  plowing,  and  even  making  butter  by 
machinery,  faster  than  other  people,  a  court  in  conservative  old  England  will 
dispose  of  half  a  dozen  jury  cases  in  the  time  that  would  be  required  here  for 
dispatching  one.  The  cause  is  not  far  to  seek.  It  lies  in  the  close  confinement  of 
counsel  to  the  questions  at  issue  and  the  prompt  interposition  of  the  court  to 
prevent  delay.  The  trial  is  conducted  by  men  trained  for  that  special  purpose, 
whose  interest  is  to  expedite  and  not  to  prolong  them.  No  time  is  wasted  in 
immaterial  matters.  Objections  to  testimony  are  discouraged,  rarely  argued  and 
almost  never  made  the  subject  of  exception.  The  testimony  is  confined  to  the 
exact  point  in  issue.  Mere  oratory  is  at  a  discount.  New  trials  are  rarely 
granted.  A  criminal  trial  especially  is  a  serious  business,  since  in  case  of  a 
verdict  of  guilty  it  is  all  up  with  the  defendant  and  nothing  can  save  him  from 
punishment  but  the  pardoning  power  of  the  Home  Secretary.  The  result  is  that 
homicides  are  infrequent,  and  offenders  rarely  escape  punishment  for  their 
crimes.19 

18  Every  well-informed  lawyer  and  judge  who  testified  before  the  New  York  Com- 
mission on  the  Law's  Delay  commended  the  efficiency  of  the  English  courts.  T.  New- 
ton Crane  declared  that  the  "promptness  and  dispatch"  with  which  they  tried  cases 
was  "quite  incredible  to  the  patient  New  York  lawyer  who  was  accustomed  to  wait 
three  years  for  the  first  opportunity  to  try  a  jury  case."  Justice  Friedman,  of  New  York, 
stated  that  the  "results  in  England  were  truly  great,"  and  other  gave  similar  opinions. 
(Report,  pp.  77,  277.)  The  English  master  of  judicial  statistics,  in  a  letter  to  Ambas- 
sador Choate  under  date  of  April  16,  1903,  stated  that  twenty-three  judges  sitting  at 
London  handle  all  the  litigation  of  England  and  Wales,  with  a  population  of  over 
32,500,000,  and  that  they  actually  try  and  determine  an  average  of  5,600  cases  a  year, 
or  more  than  twice  as  many  as  are  tried  by  forty-three  judges  in  New  York  and  Kings 
Counties.  (Report  of  Com.  on  Law's  Delay,  pp.  76,  106.) 

19  Green  Bag,  Vol.  XVII,  p.  624. 
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One  of  the  most  common  causes  for  the  breakdown  of  criminal  justice 
is  found  in  the  workings  of  the  jury  system  in  the  form  in  which  it  exists 
in  America.  This  is  due  mainly  to  the  practice  by  which  the  jury  is  exalted 
at  the  expense  of  the  judge  and  a  unanimous  verdict  required  to  convict. 
There  is  still  a  disposition,  as  in  Blackstone's  day,  to  worship  the  jury  as 
a  sort  of  fetish  and  to  regard  the  judge  with  a  kind  of  superstitious 
terror,  although  nearly  everywhere  the  judges  are  popularly  elected  for 
definite  terms.  In  some  states  this  feeling  is  so  deep  rooted  that  juries  are, 
by  the  constitution,  made  judges  of  the  law  as  well  as  of  the  fact,20  and 
practically  everywhere  they  are  forbidden  to  even  listen  to  suggestions 
from  the  court  concerning  questions  of  fact.  As  Judge  Grosscup  well  says, 
the  American  judge  is  practically  not  allowed  to  take  part  in  the  trial  of 
cases.  His  position  is  rather  that  of  an  umpire  or  moderator  than  of  a 
judge  in  any  real  or  vital  sense.  He  may  listen  to  applications  of  various 
kinds  and  make  rulings  or  motions,  but  he  cannot  comment  on  the  evi- 
dence, or  review  the  facts,  sifting  out  the  material  from  the  immaterial, 
and  putting  them  before  the  jury  in  intelligible  and  coherent  form.  It 
matters  not  how  much  counsel  may  confuse  and  mislead  the  jury  by 
their  arguments,  the  judge  cannot  set  them  right  before  giving  the  case 
into  their  hands.  Secretary  Taft  in  a  recent  address  complained  of  the 
position  of  impotency  to  which  American  judges  have  been  reduced,  and 
advocated  the  restoration  to  them  of  some  of  the  powers  which  English 
judges  enjoy  at  common  law,  especially  if  the  unanimity  rule  as  to  verdicts 
is  to  be  retained. 

The  weakest  point  in  the  jury  system  is  the  rule  requiring  unanimous 
verdicts  to  convict.  Although  time  honored,  there  have  always  been  some 
to  see  the  absurdity  of  the  rule.  Hallam,  in  his  "Middle  Ages,"  called  it  a 
"preposterous  relic  of  barbarism";  Jeremy  Bentham  and  Francis  Lieber 
inveighed  against  it,  and  Judge  Cooley,  in  his  edition  of  Blackstone,  de- 
clared that  the  rule  was  "repugnant  to  all  experience  of  human  conduct, 
passions  and  understandings,"  and  asserted  that  "it  could  hardly  in  any 
age  have  been  introduced  into  practice  by  a  deliberate  act  of  the  legisla- 
ture." Justices  Miller  and  Brown,  of  the  United  States  Supreme  Court, 
and  ex-Judge  William  H.  Taft,  are  all  on  record  as  favoring  a  modifica- 
tion of  the  rule.  Justice  Ingraham,  of  the  New  York  Supreme  Court,  has 
suggested  the  possibility  of  adopting  a  rule  making  a  verdict  by  three- 
fourths  of  the  jury  sufficient  to  convict,  subject  to  the  approval  of  the 


20  This  is  true  in  Illinois.  A  bill  to  limit  the  power  of  juries  to  the  determination  of 
questions  of  fact  is  now  before  the  Illinois  legislature.  It  was  drawn  by  Ex- Judge  Stein, 
of  Chicago,  and  has  been  recommended  by  the  Supreme  Court,  which  is  required  by 
the  constitution  to  study  defects  in  the  laws  and  suggest  such  alterations  as  it  may 
think  proper. 
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presiding  judge.21  Nowhere  on  the  continent  of  Europe  does  the  unani- 
mity requirement  prevail.  In  Germany,  Austria  and  Portugal,  a  verdict 
may  be  returned  by  two-thirds  of  the  jury;  in  France  and  Italy  by  a 
bare  majority,  and  in  the  Netherlands,  where  crime  is  almost  non- 
existent, trial  by  jury  does  not  prevail  at  all.  In  Scotland,  curiously 
enough,  a  unanimous  verdict  is  required  to  convict  in  civil  cases  while 
while  a  two-thirds  verdict  suffices  in  criminal  cases.  In  England  the 
unanimity  rule  still  prevails  but  juries  are  never  empowered,  except  in 
libel  cases,  to  pass  on  questions  of  law,  and  in  determining  questions  of 
fact  they  are  so  much  under  the  control  of  the  court  that  many  of  the 
abuses  which  result  from  jury  trials  in  the  United  States  are  avoided. 
The  theory  upon  which  the  unanimity  rule  rests  is  that  twelve  men  may 
be  found  who  will  take  the  same  view  of  a  disputed  fact,  that  the  balance 
of  each  juror's  mind  can  be  struck  in  the  same  direction,  that  all  are  able  to 
feel  the  same  cogency  of  proof  and  that  no  one  can  be  drawn  to  a 
conclusion  different  from  that  at  which  his  fellows  have  arrived.22  It  is 
needless  to  say  that  such  conditions  are  rarely  present  in  the  minds  of 
twelve  men  picked  up  at  random  from  the  community.  The  result  is  that 
in  many  cases  the  unanimity  is  apparent  and  not  real.  Everyone  is  familiar 
with  cases  in  which  a  single  juror  has  set  at  naught  the  opinions  of 
eleven— has,  by  sheer  obstinacy  and  power  of  physical  endurance,  com- 
pelled his  associates  to  return  verdicts  which  did  not  represent  their 
real  convictions,  or  driven  them  to  disagreements,  in  either  case  de- 
feating justice.  The  unanimity  rule  gives  too  much  power  to  one  man. 
It  virtually  places  the  protection  of  the  community  in  the  hands  of  a 
single  individual  who  is  often  selected  without  regard  to  mental  or  moral 
qualification. 

It  is  well  known  that  verdicts  are  often  compromises.  The  hard  lot  of 
the  juror  who  is  kept  away  from  his  home  and  business  often  tends  to 
drive  him  to  yield  a  few  points  and  ultimately  to  sacrifice  his  real  con- 
viction in  order  to  escape  from  the  discomforts  and  hardships  incident  to 
jury  service  in  protracted  cases.  In  many  of  the  American  states  the 
unanimity  requirement  in  the  trial  of  civil  cases  has  been  dispensed 
with,  and  in  a  considerable  number  of  states  the  jury  may  be  waived 
altogether  with  the  consent  of  the  parties.  Likewise  in  a  number  of  states 
the  constitution  permits  verdicts  to  be  returned  by  less  than  twelve 
jurors  in  cases  involving  misdemeanors,  and  in  several  (Louisiana  and 
Montana,  for  example)  a  verdict  by  two-thirds  of  the  jury  may  suffice 

31  Report  of  New  York  State  Commission  on  Law's  Delay,  p.  256.  Judge  Gibbons,  of 
Chicago,  recently,  in  a  letter  to  the  Board  of  Cook  County  Commissioners,  recom- 
mended the  abolition  of  the  unanimity  requirement  and  the  substitution  of  a  rule  mak- 
ing a  verdict  by  three-fourths  of  the  jury  sufficient  to  convict. 

23  Compare,  "Forsythe,  Trial  by  Jury,"  p.  205. 
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for  conviction  in  all  cases  not  amounting  to  felony.  Everywhere  there  is 
evidence  of  increasing  dissatisfaction  with  the  results  of  the  unanimity 
rule. 

One  of  the  principal  weaknesses  of  the  jury  system  is  the  rule  which 
requires  the  jury  to  be  satisfied  beyond  a  reasonable  doubt  of  the  guilt 
of  the  accused  before  returning  a  verdict  of  conviction.  As  if  this  were 
not  enough,  we  not  infrequently  find  the  courts  delivering  instructions 
to  juries  to  give  the  "most  charitable  and  merciful  construction"  to  the 
facts.  This  rule,  together  with  the  sacrosanct  interpretation  given  to  the 
doctrine  of  presumed  innocence,  a  presumption  which,  as  Dean  Huffcut 
well  observed,  is  raised  by  some  courts  to  the  value  of  actual  proof  of 
innocence,  enables  a  large  proportion  of  criminals  to  escape  punishment. 
Both  rules  are  no  doubt  the  means  of  occasionally  saving  an  innocent 
man,  but  by  weakening  public  confidence  in  the  courts  and  encouraging 
crime  they  have  caused  the  death  of  many  times  the  number  of  those 
whom  they  have  judicially  shielded.23  The  rule  as  to  reasonable  doubt 
should  be  abolished  and  the  jury  required  to  convict  when  satisfied  by 
a  fair  preponderance  of  the  evidence  of  the  guilt  of  the  accused. 

The  most  prolific  source  of  the  law's  delay  is  the  American  practice  of 
allowing  appeals  almost  as  a  matter  of  course  and  of  reversing  the 
decisions  of  lower  courts  upon  technical  errors  and  granting  new  trials  to 
criminals  who  have  already  been  convicted.  The  rule  also  contributes 
powerfully  to  the  encouragement  of  litigation,  and  so  frequently  ends 
in  flagrant  miscarriages  of  justice  as  to  impair  seriously  the  public  con- 
fidence in  our  present  system  of  criminal  justice.  Justice  Brown  hardly 
exaggerated  the  facts  when  he  said  that,  according  to  American  proce- 
dure, the  rendering  of  the  verdict  is  only  the  beginning  of  the  trial 
in  serious  criminal  cases.  The  Supreme  Court  reports  of  all  our  states 
are  full  of  cases  illustrating  the  truth  of  Justice  Brown's  statement.  Judge 
Everett  P.  Wheeler,  in  an  article  in  the  Columbia  Law  Review,24  cites 
the  case  of  a  negro  desperado  in  New  York  who  had  been  tried  three  times 
for  the  same  murder,  and  while  awaiting  his  fourth  trial  escaped  and 
was  shot  in  December,  1900,  while  resisting  arrest.  He  quotes  the  New 
York  Times  of  July  16,  1903,  for  an  account  of  the  lynching  of  a  murderer 
who  had  been  twice  found  guilty  by  the  unanimous  verdict  of  a  jury  and 
twice  granted  new  trials  on  technical  grounds.  After  the  third  conviction 
he  was  lynched  by  a  mob  composed  of  the  citizens  of  the  community, 
who  doubtless  feared  that  a  fourth  trial  would  follow,  ending  in  the 
acquittal  of  the  criminal.  A  somewhat  similar  case  was  the  lynching 
of  a  murderer  at  Tallulah,  Louisiana,  last  summer.  After  having  been 
convicted  and  sentenced  to  death,  the  Supreme  Court  reversed  the  deci- 

23  On  this  point  compare  the  opinion  of  Everett  P.  Wheeler,  in  Columbia  Law  Re- 
view, Vol  IV,  p.  356.  M  Vol.  IV,  p.  360. 
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sion  of  the  lower  court  on  a  technicality  and  ordered  a  new  trial.  The 
second  trial  was  interrupted  by  the  death  of  a  member  of  the  judge's 
family,  and  when  the  third  trial  was  begun  the  plea  of  "double  jeopardy" 
was  set  up,  whereupon  the  case  was  sent  up  to  the  Supreme  Court  for  a 
ruling  on  this  point.  At  this  juncture,  two  years  and  three  months  having 
elapsed  since  the  offense  was  committed,  the  citizens,  disgusted  at  the 
attempt  to  punish  by  due  process  of  law  a  murderer  concerning  whose 
guilt  there  seems  to  have  never  been  any  doubt,  took  the  law  into  their 
own  hands  and  inflicted  the  punishment  themselves.  Such  cases  remind 
us  that  there  may  be  an  element  of  truth  in  Goldwin  Smith's  dictum 
that  there  are  communities  in  the  United  States  where  lynch  law  is 
better  than  any  other.  Dean  Huffcut,  in  an  address  on  the  "Administration 
of  the  Criminal  Law,"  delivered  at  Cornell  University  on  December  6 
last,  referred  to  a  murder  case  which  had  been  tried  substantially  three 
times  and  which  had  lately  been  disposed  of,  more  than  seven  years 
after  the  offense  was  committed.25  The  first  trial  had  failed  near  its 
close  by  the  illness  of  a  juror;  the  conviction  upon  the  second  trial  had 
been  set  aside  by  the  Court  of  Appeals  for  error;  upon  third  trial  he  was 
again  convicted,  and  the  judgment  was  sustained  by  the  court  of  last 
resort.  The  Chicago  papers  some  time  ago  gave  an  account  of  a  personal 
injury  case  that  had  been  up  to  the  Supreme  Court  four  times  and  was 
then  getting  ready  for  its  fifth  journey  to  Springfield.  Instances  like  these 
might  be  multiplied  indefinitely.  They  are  extreme  cases,  it  is  true,  but 
they  are  not  rare,  and  they  illustrate  a  growing,  not  to  say  intolerable, 
evil  in  our  judicial  procedure. 

The  pernicious  American  doctrine  that  error  in  the  procedure  of  the 
trial  court  shall  be  presumed  to  have  affected  prejudicially  the  rights  of 
the  defendant,  and  the  practice  of  appellate  courts  in  granting  new 
trials,  even  when  it  can  be  affirmatively  shown  that  the  error  complained 
of  was  immaterial,  are  doing  more  than  anything  else  to  multiply  appeals, 
diminish  popular  confidence  in  the  courts  and  thwart  justice.  The  follow- 
ing are  some  of  the  grounds  actually  assigned  by  appellate  courts  for  re- 
versing the  convictions  of  lower  courts  and  allowing  new  trials:  Because 
the  indictment  contained  the  name  of  the  state  in  abbreviated  form; 
because  the  word  "feloniously"  was  omitted  from  the  indictment,  al- 
though the  evidence  showed  that  the  crime  was  committed  feloniously; 
because  the  words  "person  or  human  being"  were  omitted  from  the 
indictment;  because  it  did  not  appear  from  the  record  of  the  trial  court 
that  the  accused  had  been  arraigned  and  pleaded  (as  if  he  could  have 
been  tried  without  being  arraigned  and  without  pleading);  because  the 
jury  reached  a  verdict  on  Sunday;  because  the  defendant  was  allowed  to 

25  For  reference  to  a  number  of  similar  cases,  see  an  article  by  Nathan  Smyth  in  the 
Harvard  Law  Review,  Vol.  XVII,  p.  321. 
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offer  evidence  as  to  his  good  reputation  for  honesty  and  integrity,  but 
not  for  truth  and  veracity  (thus  assuming  that  the  jury  might  not  believe 
the  testimony  as  to  the  former,  but  might  believe  it  as  to  the  latter);  be- 
cause the  judge  was  absent  from  the  trial  three  minutes;  because  witnesses 
were  allowed  to  testify  that  at  the  time  of  murder  bystanders  shouted 
"fire,"  "murder,"  etc.,  all  of  which  were  prejudicial  to  the  right  of  the 
accused;  because  the  words  "on  oath"  were  omitted  from  the  indictment; 
because  the  officer  who  summoned  the  jury  was  not  specially  sworn; 
because  the  evidence  on  which  a  notorious  robber  was  convicted  failed 
to  show  whether  the  stolen  goods  were  in  coin  or  bills;  because  evidence 
was  admitted  regarding  former  crimes  committed  by  the  accused,  etc.26 

This  list  is  taken  from  actual  cases  and  might  be  multiplied  indefinitely 
if  it  were  thought  necessary.  Some  of  the  instances  of  the  enforcement 
of  the  rule  of  presumed  prejudice  regarding  error  in  judicial  procedure, 
says  Dean  Wigmore,  one  of  the  leading  authorities  on  the  law  of  evidence, 
would  seem  incredible  even  in  the  justice  of  a  tribe  of  African  fetish 
worshipers.  The  exaggerated  form  which  it  takes  in  America  tends  to 
reduce  the  trial  to  a  mere  contest  over  errors  rather  than  a  serious  quest 
for  justice— a  sort  of  game  which  the  clever  lawyer  who  has  no  case  on 
the  merits  seeks  to  play  in  such  a  way  as  to  entrap  the  court  into  com- 
mitting an  error  which  will  form  the  basis  of  a  new  trial.  In  the  ordinary 
course  the  judge  is  requested  to  charge  the  jury  on  certain  propositions. 
If  he  refuses  and  the  accused  is  convicted  a  bill  of  exceptions  follows  and 
the  case  is  appealed.  In  some  states,  if  the  judge  neglects  to  charge  the 
jury  on  every  point  involved  in  the  case,  the  defendant,  if  convicted,  is 
entitled  to  a  new  trial.  If  he  errs  in  his  statement  regarding  the  applica- 
bility of  the  law,  he  lays  the  basis  for  a  new  trial.  If  he  permits  the  intro- 
duction of  certain  evidence,  even  though  it  is  improper,  merely  because 
of  its  logical  irrelevancy,  and  should  be  excluded  only  for  the  purpose  of 
saving  time,  the  presumption  is  that  it  affects  prejudicially  the  case  of  the 
defendant,  and  he  is  entitled  to  a  new  trial.  Likewise,  where  the  court  ad- 
mits hearsay  evidence,  the  presumption  is  that  the  jury  are  incapable  of 
weighing  and  discounting  it,  although  perfectly  capable  of  weighing  and 
estimating  the  value  of  material  evidence,  and  hence  the  admission  of 
such  evidence  is  treated  as  a  fatal  error.  Thus  the  judge  is  surrounded  on 
every  side  by  pitfalls  set  by  ingenious  counsel,  and  in  the  trial  of  great 
criminal  cases  there  are  few  who  are  able  to  pass  the  ordeal  without  fall- 
ing into  at  least  one  of  the  traps  thus  set.27 

The  practice  of  allowing  new  trials  upon  trifling  errors  has  become  an 
evil  so  serious  as  to  bring  our  system  of  criminal  justice  into  great  dis- 
repute. A  committee  of  the  American  Bar  Association,  after  an  investiga- 

26  Compare  an  article  by  George  W.  Alger  in  the  Atlantic  Monthly,  Vol  XCVII,  p. 
502.  "  Atlantic  Monthly,  Vol.  XCVII,  p.  502. 
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tion  of  the  subject  in  1887,  reported  that  new  trials  were  granted  in 
forty-six  per  cent  of  all  cases  brought  under  review  in  the  appellate  courts 
of  this  country.  The  Commission  on  the  Law's  Delay,  created  by  the 
authority  of  the  legislature  of  New  York  in  1903,  found  that  the  propor- 
tion in  that  state  was  forty-two  per  cent.28  Upon  examination  of  the 
Supreme  Court  reports  of  Illinois,  covering  the  years  1903-05,  I  found 
the  proportion  in  this  state  to  be  about  forty  per  cent,  fifteen  of  the 
twenty-five  criminal  cases  reversed  being  upon  errors  which  could  hardly 
be  considered  as  substantial  in  the  sense  that  they  could  be  shown  affirma- 
tively to  prejudice  the  rights  of  the  accused.  A  large  proportion  of  the 
reversals  were  founded  upon  errors  of  practice  and  procedure,  and  re- 
lated principally  to  faulty  indictments  and  the  admission  or  exclusion 
of  certain  evidence.  A  similar  examination  of  the  Wisconsin  reports 
showed  the  proportion  of  reversals  to  be  about  thirty  per  cent  of  the 
total  number  of  appealed  cases.  A  comparison  of  these  figures  with  those 
furnished  by  the  master  of  judicial  statistics  in  England  affords  striking 
evidence  of  the  widely  different  attitude  taken  by  the  English  appellate 
courts  toward  the  question  of  error.  In  the  year  1900,  of  337  cases  ap- 
pealed from  the  High  Court  of  Justice  only  fifteen  were  remanded  for 
retrial,  and  in  1904,  of  555  cases  reviewed  by  the  Court  of  Appeal  only 
nine  were  remanded  for  new  trials.29  Federal  Judge  Amidon,  of  North 
Dakota,  in  an  address  before  the  Minnesota  Bar  Association  last  year, 
stated  that  he  had  personally  examined  the  law  reports  of  England  cov- 
ering the  period  from  1890  to  1900,  with  the  result  that  he  found  that  of 
all  the  cases  reviewed  on  appeal  in  that  country  new  trials  were  granted 
in  less  than  three  and  a  half  per  cent.  It  is  a  rule  of  the  English  procedure 
that  no  judgment  or  verdict  of  a  lower  court  shall  be  disturbed  or  a  new 
trial  granted  for  error  if  there  were  sufficient  evidence  to  justify  the 
judgment  or  verdict,  or  if  evidence  erroneously  excluded  would  not,  in 
the  opinion  of  the  Appellate  Court,  have  changed  the  result  if  it  had 
been  admitted.  In  other  words,  judgment  is  rendered  on  the  merits  of  the 
case,  and  not  on  mere  considerations  of  technical  error  in  the  record  or 
upon  questions  collateral  thereto.  Instead  of  presuming  that  error  in  the 
trial  below  is  prejudicial  to  the  defendant,  the  presumption  is  that  it  is 
harmless,  and  it  is  incumbent  upon  the  appellant  to  show  the  contrary. 

One  of  the  results  of  the  strict  enforcement  of  this  rule  by  the  English 
appellate  courts  is  a  reduction  in  the  number  of  cases  appealed.  A  de- 
feated party  who  has  no  case  on  its  merits  can  have  no  incentive  to  take 
an  appeal.  He  knows  well  that  there  is  no  chance  of  securing  a  reversal 
upon  immaterial  errors  of  the  court  below.  The  consequence  is  that  not 

28  Commission  on  Law's  Delay,  p.  246. 

29  Letter  of  T.  Newton  Crane  to  Ambassador  Choate,  cited  above.  (New  York  Com- 
mission on  Law's  Delay,  p.  112.) 
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more  than  one  case  in  ten  is  appealed  from  the  high  court,  whereas  in 
New  York  State  it  is  said  that  on  an  average  thirty-three  per  cent  of  the 
cases  tried  in  the  first  department  of  the  Supreme  Court  are  appealed.30 
The  English  procedure  does  not  allow  a  bill  of  exceptions  to  be  filed  and 
argued.  If  there  is  dissatisfaction  with  the  verdict  or  judgment,  applica- 
tion may  be  made  to  the  Appellate  Court  in  writing,  accompanied  by 
copies  of  the  pleadings  and  evidence  made  from  stenographic  reports. 

Moreover,  the  English  appellate  judge  has  all  the  powers  of  the  trial 
judge,  and  he  may  make  any  order  or  judgment  which  ought  to  have  been 
made  by  the  trial  court.  If  by  reason  of  error  below  a  wrong  judgment  was 
entered,  the  Appellate  Court  may  enter  the  judgment  which  justice  re- 
quires instead  of  sending  the  case  back  for  retrial  upon  errors  which  were 
not  clearly  prejudicial  to  the  right  of  the  accused.  In  other  words,  the 
English  appellate  courts  proceed  on  the  principle  that  it  is  their  business 
to  administer  justice  as  well  as  the  law— a  sensible  rule,  which  originally 
existed  at  common  law,  but,  like  many  of  the  other  common  law  rules  of 
legal  procedure,  has  been  changed  by  statute  or  custom. 

It  is  gratifying  to  note  that  a  beginning  is  being  made  in  some  of  the 
states  toward  reforming  the  abuses  of  appellate  procedure.  Thus  the  code 
of  criminal  procedure  of  New  York  ( section  542)  declares  that  in  capital 
cases  the  Appellate  Court  must  give  judgment  without  regard  to  technical 
errors  or  defects  or  to  exceptions  which  do  not  affect  the  substantial  rights 
of  the  parties,  and  under  the  practice  of  the  Court  of  Appeals  the  obliga- 
tion rests  on  the  appellant  to  show  that  the  error  complained  of  was 
prejudicial,  that  is,  that  but  for  the  error  the  result  would  have  been  dif- 
ferent. The  same  principle  has  been  embodied  in  the  new  law  for  the 
establishmet  of  the  Chicago  municipal  court.  This  law  provides  that  no 
order  or  judgment  of  the  municipal  court  shall  be  reversed  by  the  Appel- 
late Court  or  the  Supreme  Court  unless  they  shall  be  satisfied  that  the 
order  or  judgment  was  contrary  to  law  and  the  evidence  or  resulted  from 
substantial  errors  directly  affecting  the  matters  at  issue.  Moreover,  the 
Appellate  Court  is  empowered  to  enter  such  order  or  judgment  as  in  its 
opinion  the  municipal  court  ought  to  have  entered,  instead  of  sending  the 
case  back  for  retrial.  There  seems  to  be  no  good  reason  why  the  rule  in 
New  York  should  not  be  extended  to  cover  the  review  of  other  than  capital 
cases  and  that  the  rule  in  Illinois  should  not  apply  to  cases  appealed  from 
other  than  the  municipal  court  of  Chicago. 

It  is  the  testimony  of  the  best  lawyers  and  jurists  throughout  the 
country  that  the  interests  of  justice  and  social  order  require  a  restriction 
of  the  right  of  appeal  to  more  reasonable  limits.  Justice  Gaynor,  of  New 

80  Report  Commission  on  Law's  Delay,  pp.  34,  76,  246.  In  all  England  in  1903  there 
were  only  1,272  cases  appealed  to  the  higher  courts,  while  in  two  departments  of  the 
New  York  appellate  division  (New  York  City  and  Brooklyn)  there  were  2,952  appeals. 
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York,  in  his  testimony  before  the  Commission  on  the  Law's  Delay,  stated 
the  matter  tersely  when  he  declared  that  appellate  courts  review  too  many 
things,  and  that  in  our  present  procedure  "appeals  have  come  to  be  pretty 
nearly  the  principal  thing."31  Attorney  Hirschberg,  testifying  before  the 
same  commission,  asserted  that  the  great  difficulty  with  our  procedure 
was  that  it  is  "distinctly  an  appellate  system,"  that  it  is  based  upon  the 
"fundamental  idea  that  a  trial  and  a  decision  are  always  wrong,"  and  that 
as  a  result  of  the  opportunities  thus  afforded  the  temptation  to  indulge 
in  litigation  is  vastly  enhanced.32  To  the  same  effect  was  the  opinion  of 
Justice  O'Gorman  who  stated  that  nearly  every  defeated  party  was  will- 
ing to  take  a  chance  of  securing  a  reversal  on  appeal  and  that  they  had 
every  encouragement  to  do  so.33  Dean  Huffcut  in  an  address  already 
referred  to  declared  that  the  remedy  for  the  evil  described  was  to  provide 
that  any  appeal  not  brought  on  for  hearing  within  six  months  after  it  is 
taken  should  be  stricken  from  the  files  and  that  in  addition  it  should 
be  provided  that  no  case  should  be  reversed  unless  it  is  affirmatively 
shown  upon  the  whole  record  that  the  error  complained  of  has  been 
prejudicial  to  the  defendant  and  has  resulted  in  a  miscarriage  of  justice. 
If  this  were  done,  he  declared,  appeals  would  not  only  be  fewer  in  num- 
ber but  would  also  be  more  speedily  pressed  and  with  smaller  chance 
of  success.34  President  Roosevelt  in  his  last  annual  message  strongly  rec- 
ommended the  incorporation  of  this  rule  into  Federal  procedure,  and 
bills  for  its  introduction  into  state  procedure  are  now  before  the  legisla- 
tures of  a  number  of  states.  The  want  of  it  is,  as  a  well-known  jurist  has 
observed,  more  responsible  than  any  other  one  cause  for  the  courts  which 
are  conducted  by  Judge  Lynch.35  It  is  the  American  practice  to  allow 
appeals  as  a  matter  of  course,  with  little  regard  to  the  merits  of  the  case. 
This  privilege  should  be  limited,  as  in  England,  to  cases  where  the  trial 
judge  in  his  discretion  reserves  for  review  by  the  higher  court  some 
question  of  law  which  he  considers  doubtful  and  has  decided  adversely  to 
the  defendant.36  It  is  no  infringement  upon  the  right  of  any  person  who 
has  been  convicted  by  the  unanimous  verdict  of  a  jury  chosen  from  his 
neighborhood  to  say  that  he  shall  not  be  given  another  chance  to  estab- 
lish his  innocence,  unless  it  can  be  affirmatively  shown  that  substantial 
justice  was  not  done  in  the  first  trial.  The  present  wide  latitude  of  appeal, 
although  in  theory  open  to  all,  is  in  fact  practically  closed  to  the  poor 
litigant  on  account  of  the  expense  involved.  The  rule  thus  operates  to  the 
great  advantage  of  the  well-to-do  litigant  by  opening  an  avenue  of  possi- 

31  P.  267.  32  Report  Commission  on  Law's  Delay,  p.  269. 

33  Ibid.,  p.  319.  M  Ithaca  Evening  Journal,  December  6,  1906. 

35  Michigan  Law  Review,  Vol.  Ill,  p.  262. 

36  Compare  Smyth,  "The  Abuse  of  New  Trials,"  Harvard  Law  Revieiv,  Vol.  XVII, 
p.  317. 
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ble  escape  which  is  in  practice  denied  to  the  man  without  means.  It  is  a 
common  saying  which  is  becoming  truer  all  the  time  that  the  rich  criminal 
with  unlimited  means  at  his  disposal  can,  through  the  process  of  appeals 
and  new  trials,  escape  the  punishment  which  he  deserves  and  which  he 
would  receive  if  he  were  a  poor  man.37  Any  system  of  criminal  justice 
which  makes  possible  any  such  inequality  in  the  administration  of  the 
criminal  law  is  fundamentally  wrong  in  principle  and  dangerous  in 
practice.  It  not  only  encourages  lawlessness  among  the  upper  classes  but 
impairs  the  confidence  of  the  lower  classes  in  the  courts  and  promotes 
the  spirit  of  lynch  law  and  anarchy  among  them.  Some  valuable  lessons 
might  well  be  learned  by  our  legal  reformers  from  the  English  and 
continental  practice.  It  has  not  been  very  many  years  since  England  was 
agitated  over  the  situation  arising  from  the  virtual  breakdown  of  her 
judicial  machinery,  but  they  set  about  in  a  quiet  way  to  make  improve- 
ments, with  the  result  that  they  have  brought  their  judicial  system  up 
to  a  plane  of  efficiency  which  has  not  yet  been  attained  in  any  American 
state.  The  New  York  State  Commission  on  the  Law's  Delay  reported 
that  it  had  been  "profoundly  impressed"  by  the  character  and  results  of 
the  English  procedure,  and  declared  that  the  English  courts  from  having 
been  the  most  dilatory  in  the  world  had  become  in  recent  years  the  most 
expeditious,  and  expressed  the  opinion  that  we  "could  not  do  better  than 
adopt  some  of  these  modern  methods  of  procedure  which  have  been  so 
thoroughly  tested  in  England  and  have  proven  to  work  so  well."38 

The  English  have  largely  freed  their  procedure  from  technicalities,  have 
simplified  it  and  made  it  less  cumbersome  and  expensive,  have  raised  the 
judge  to  a  more  commanding  position  in  the  conduct  of  the  trial,  and 
assigned  the  jury  its  true  place,  have  abolished  the  doctrine  of  presumed 
error,  restricted  the  privilege  of  appeal  to  more  reasonable  limits,  and 
in  various  other  ways  provided  a  procedure  which,  to  an  American  lawyer 
accustomed  to  the  delays  and  uncertainties  of  our  system,  seems  wonder- 
ful indeed.39  The  procedure  of  the  German  courts  since  the  adoption  of 

87  Speaking  on  this  point  to  the  students  of  Cornell  University,  Ex-President  Andrew 
D.  White  recently  said:  "While  the  number  of  murders  is  rapidly  increasing,  the  pro- 
cedure against  them  is  becoming  more  and  more  ineffective,  and,  in  the  light  of  recent 
cases  in  New  York  and  elsewhere,  is  seen  to  be  a  farce.  One  of  the  worst  results  of 
these  cases  is  the  growing  opinion  among  the  people  at  large  that  men  with  money  can 
so  delay  justice  by  every  sort  of  chicanery  that  there  is  a  virtual  immunity  from  pun- 
ishment for  the  highest  crimes."  a  Report,  pp.  32,  34. 

89  The  New  York  Commission  on  the  Law's  Delay,  speaking  of  the  English  system, 
declared  that  "it  has  undergone  many  important  changes  in  practice  to  meet  the  re- 
quirements of  modem  social  and  business  conditions  in  England,  and  that  much  of 
our  own  practice,  time-honored  and  tolerated  because  'made  in  England,'  has  been 
displaced  by  more  modern  methods  of  procedure,  and  is  obsolete  in  the  land  from 
which  it  came— changes  which  have  worked  havoc  with  many  venerable  notions  and 
reversed  precedents  to  which  our  American  courts  fondly  cling."  (P.  75.) 
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the  imperial  codes  presents  many  features  analogous  to  that  of  England. 
There  are  no  technicalities  in  pleading;  the  judge  participates  in  deter- 
mining what  shall  be  proved  and  when  and  in  what  manner  the  proof 
is  to  be  made;  the  rules  of  evidence  are  simple,  trials  are  promptly  started 
and  rapidly  expedited,  and  criminals  are  punished  with  a  degree  of  cer- 
tainty unknown  in  America.40  In  France,  likewise,  the  criminal  law  is 
administered  in  a  way  which  serves  as  an  effective  deterrent  of  crime  and 
secures  general  respect  for  law  and  authority. 

Before  we  may  hope  for  a  thorough-going  reform  of  the  American 
system  there  must  be  an  entire  change  of  attitude  upon  the  part  of  the 
people  with  regard  to  the  enforcement  of  law,  the  rights  of  the  com- 
munity as  against  criminals  and  the  purpose  of  judicial  punishment.  The 
bench  and  bar  must  also  take  a  more  common-sense  view  of  the  whole 
question  of  the  fundamental  purpose  of  a  judicial  trial.  There  must  be 
less  disposition  to  subordinate  substantive  justice  to  mere  matters  of 
practice.  It  is  also  worth  considering  whether  the  time  has  not  come  when 
some  of  the  presumptions  of  our  law  should  not  be  resolved  in  favor  of  the 
community  rather  than  in  favor  of  the  criminal,  and  whether  we  should 
not  act  more  upon  the  principle  that  the  primary  purpose  of  a  system  of 
criminal  justice  is  to  protect  the  innocent  members  of  society  rather  than 
the  criminal  class.  Our  present  methods  had  their  origin  in  an  age  when 
the  number  of  capital  crimes  was  appallingly  large  and  when  offenders 
were  disproportionately  punished  for  minor  offenses.  To  make  it  difficult 
to  punish  persons  charged  with  crime  in  such  an  age  a  procedure  was 
developed  which  provided  every  possible  loophole  of  escape  for  the 
accused.  The  old  severity  of  penal  legislation,  however,  has  long  ago 
been  abolished,  yet  the  old  methods  of  procedure,  with  all  the  safeguards 
which  they  threw  around  the  criminal,  are  still  retained.  They  are  totally 
inapplicable  to  present  conditions,  and  in  the  interest  of  real  justice  as 
well  as  social  security,  they  ought  to  be  modified  as  they  have  been  in 
England  where  they  originated.  Our  duty  in  the  premises  was  well  stated 
by  President  Roosevelt  in  a  letter  to  Governor  Durbin,  of  Indiana,  in 
August,  1903.  He  said:  'The  best  and  immediate  efforts  of  all  legislators, 
judges,  and  citizens  should  be  addressed  to  securing  such  reforms  in  our 
legal  procedure  as  to  leave  no  vestige  of  excuse  for  those  misguided 
men  who  undertake  to  reap  vengeance  through  violent  methods.  We 
must  show  that  the  law  is  adequate  to  deal  with  crime  by  freeing  it  from 
every  vestige  of  technicality  or  delay." 

40  Compare  an  article  by  Rudolf  Dillon  in  the  Twenty-fifth  Annual  Report  of  the 
New  York  State  Bar  Association. 
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THE  UNITED  STATES* 

It  may  be  well  to  remind  European  students  of  American  criminal 
procedure  that  there  is  no  common  code  of  procedure  for  the  courts  of  all 
the  states  as  there  is,  for  example,  in  the  German  Empire.  In  the  United 
States,  there  is  one  procedure  for  the  federal  courts  and  in  each  of  the 
forty-eight  states  there  is  a  procedure  for  the  courts  of  that  particular 
state.  Nevertheless,  the  variety  is  by  no  means  as  great  as  might  be  sup- 
posed, since  the  existence  of  the  common  law,  originally  brought  to 
America  by  our  ancestors  and  adopted  in  all  the  states  except  Louisiana, 
affords  a  common  basis  for  our  substantive  law  and  for  our  law  of  pro- 
cedure. In  all  the  states,  however,  the  common  law  rules  of  procedure 
have  been  more  or  less  modified  by  statutory  enactments  so  that  they 
are  not  the  same  everywhere  although,  as  I  have  indicated,  there  are 
many  more  elements  of  resemblance  than  of  difference.  The  Federal 
courts,  as  I  have  said,  have  their  own  system  of  procedure,  which  differs 
in  certain  particulars  from  that  of  the  states.  But  the  criminal  jurisdiction 
of  the  Federal  Courts  is  very  much  limited;  by  far  the  greater  part  of  our 
criminal  law  is  state  law,  and  hence  the  administration  of  the  criminal 
law  devolves,  for  the  most  part,  on  the  courts  of  the  states  rather  than 
upon  the  federal  courts.  For  this  reason,  what  I  shall  say  in  regard  to 
criminal  procedure  applies  mainly  to  the  procedure  of  the  state  courts 
and  not  to  that  of  the  federal  courts. 

For  the  most  part,  our  substantive  criminal  law  has  kept  pace  with 
the  economic  and  social  progress  of  the  country,  and  there  is  little  popular 
complaint  in  regard  to  it.  But  the  law  of  procedure  is,  in  many  respects, 
out  of  harmony  with  modern  conditions  and  is  inconsistent  with  the 
progress  which  the  country  has  made  along  economic  and  social  lines.  To 
a  large  extent,  it  is  archaic  and  inadequate,  being  substantially  what  it 
was  in  England  in  the  time  of  the  Tudors,  with  its  excessive  formalism 
and  its  almost  superstitious  regard  for  technicality.  An  American  jurist 
has  recently  declared  with  much  truth  that  if  we  had  made  no  more 
progress  in  the  arts  and  sciences  than  we  have  made  in  judicial  proce- 
dure, we  would  still  be  using  the  sedan  chair  and  the  coach  of  Queen 
Elizabeth's  day  instead  of  the  automobile  and  the  railway  train,  the 
printing  press  of  Benjamin  Franklin's  time  instead  of  the  modern  Hoe 
press;  and  the  messenger  dispatch  service  of  George  I  instead  of  the 

*  From  the  Bulletin  de  Wnion  Internationale  de  Droit  Venal,  Vol.  XXI  (1914). 
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telephone  and  telegraph.1  During  the  past  few  years  the  administration 
of  the  criminal  law  in  the  United  States  had  been  the  object  of  wide- 
spread criticism,  not  only  by  laymen,  who  do  not  always  understand  the 
intricacies  of  criminal  procedure,  but  by  lawyers  and  jurists  as  well,  many 
of  whom  have  been  quite  filled  with  disgust  at  the  lamentable  results 
which  have  often  attended  the  efforts  to  convict  and  punish  guilty 
criminals. 

Mr.  Taft,  who,  before  his  election  to  the  Presidency,  had  enjoyed  a 
long  and  distinguished  career,  both  at  the  bar  and  on  the  bench,  and 
who,  therefore,  was  as  well  qualified  to  judge  intelligently  of  the  defects 
of  our  system  of  administering  justice  as  any  one,  has  declared  again  and 
again  that  it  is  a  reproach  to  our  civilization  and  that  one  of  the  most 
pressing  problems  confronting  the  nation  is  to  reform  the  existing  system 
so  as  to  render  the  administration  of  justice  more  certain  and  speedy 
and  equal  for  all  classes.  A  judicial  trial  in  America,  the  President  de- 
clared, in  an  address  at  Chicago,  September  16,  1909,  is  a  game  in  which 
the  advantage  is  with  the  criminal,  and,  if  he  wins,  he  seems  to  have 
the  sympathy  of  the  sporting  public.  Referring  to  the  expense  of  litiga- 
tion on  account  of  the  employment  of  lawyers  and  the  payment  of  costs, 
a  burden  which,  in  effect,  gives  the  well-to-do  litigant  an  important 
advantage  over  the  poor  man,  in  violation  of  the  principle  of  equal  justice, 
he  said. 

What  the  poor  man  needs  is  a  prompt  decision  of  his  case,  and  by  limiting  the 
appeals  in  cases  involving  small  amounts  of  money,  so  that  there  shall  be 
a  final  decision  in  the  lower  court,  an  opportunity  is  given  to  the  poor  litigant 
to  secure  a  judgment  in  time  to  enjoy  it,  and  not  after  he  has  exhausted  all  his 
resources  in  litigating  to  the  Supreme  Court.  I  am  a  lawyer  and  admire  my 
profession  but  I  must  admit  that  we  have  had  too  many  lawyers  in  legislating  on 
legal  procedure,  and  they  have  been  prone  to  think  that  litigants  were  made 
for  the  purpose  of  furnishing  business  to  courts  and  lawyers,  and  not  courts 
and  lawyers  for  the  benefit  of  the  people  and  litigants. 

We  must  make  it  so  that  the  poor  man  will  have  as  nearly  as  possible  an 
equal  opportunity  in  litigating  with  the  rich  man,  but  under  present  conditions, 
be  it  said  to  our  shame,  this  is  not  the  case. 

In  his  first  annual  message  to  Congress  in  December,  1909,  Mr.  Taft 
gave  an  important  place  to  a  discussion  of  the  need  of  reform  in  our 
court  procedure,  saying. 

The  deplorable  delays  in  the  administration  of  civil  and  criminal  law  have 
received  the  attention  of  committees  of  the  American  Bar  Association  and  of 
many  state  bar  associations,  as  well  as  the  considered  thought  of  judges  and 
jurists.  In  my  judgment,  a  change  in  judicial  procedure,  with  a  view  to  reducing 
its  expense  to  private  litigants  in  civil  cases  and  facilitating  the  dispatch  of 

1  John  D.  Lawson,  "Technicalities  in  Procedure,"  Journal  of  the  American  Institute 
of  Criminal  Law  and  Criminology,  Vol.  I,  p.  81. 
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business  and  final  decision  in  both  civil  and  criminal  cases,  constitutes  the 
greatest  need  in  our  American  institutions.  I  do  not  doubt  for  one  moment  that 
much  of  the  lawless  violence  and  cruelty  exhibited  in  lynchings  is  directly  due 
to  the  uncertainties  and  injustice  growing  out  of  the  delays  in  trials,  judgments, 
and  the  executions  thereof  by  our  courts. 

President  Roosevelt  was  also  deeply  interested  in  the  subject  and  in 
three  of  his  messages  to  Congress  he  dwelt  upon  some  of  the  more 
flagrant  evils  and  pointed  out  the  remedies.  In  his  message  of  December, 
1908,  he  said. 

It  is  earnestly  to  be  desired  that  some  method  should  be  devised  for  doing  away 
with  the  long  delays  which  now  obtain  in  the  administration  of  justice,  and 
which  operate  with  peculiar  severity  against  persons  of  small  means  and  favor 
only  the  very  criminals  whom  it  is  most  desirable  to  punish.  These  long  delays 
in  the  final  decision  of  cases  make  in  the  aggregate  a  crying  evil,  and  a 
remedy  should  be  devised.  Much  of  this  intolerable  delay  is  due  to  improper 
regard  paid  to  technicalities  which  are  a  mere  hindrance  to  justice.  In  some 
noted  recent  cases,  this  over-regard  for  technicalities  has  resulted  in  a  striking 
denial  of  justice,  and  flagrant  wrong  to  the  body  politic. 

A  distinguished  Federal  Judge  (Mr.  Amidon)  in  an  address  before 
the  bar  association  of  Minnesota  some  years  ago  declared  that 

Our  administration  of  the  criminal  law  has  broken  down.  It  is  an  unworkable 
machine.  I  know  we  convict  men  and  send  them  to  the  penitentiary,  but  I 
state  it  here  as  a  fair  statement  of  the  criminal  law  in  America,  that  if  a  man 
has  the  means  to  employ  counsel  so  as  to  make  a  fight,  as  we  say,  in  the 
majority  of  cases,  he  can  escape  punishment  for  crime.  The  trial  can  be  so 
protected  and  enmeshed  in  such  a  complication  of  pleading  and  evidence 
as  to  result  in  the  majority  of  cases  in  error  which,  under  this  pernicious 
doctrine  of  presumed  prejudice,  will  nullify  a  conviction. 

Much  of  the  criticism  directed  against  our  methods  of  criminal  proce- 
dure has,  of  course,  emanated  from  uninformed  persons  and  is  not,  there- 
fore justified,  but  when  due  allowance  is  made  for  the  exaggeration  and 
the  indiscriminate  attacks  of  those  who  are  not  qualified  to  express  in- 
telligent opinions,  the  fact  remains  that  the  system  is  very  unsatisfactory, 
much  more  so  in  some  states  than  in  others.  This  is  frankly  admitted 
by  many  candid  lawyers  and  judges,  though  it  is  a  matter  of  regret  that 
the  ultra  conservatism  of  the  great  majority  of  the  lawyers  has  prevented 
the  bar  as  a  whole  from  throwing  its  powerful  influence  on  the  side  of 
reform. 

The  principal  criticism  of  our  system  of  criminal  procedure  is  that  it 
is  cumbersome  and  antiquated,  operates  with  little  facility,  results  in 
prolonged  delays  in  the  dispatch  of  cases,  and  attaches  an  exaggerated 
importance  to  technicalities  and  immaterial  errors  of  procedure,  so  that 
the  fundamental  purpose  of  the  judicial  trial,  namely,  the  determination 
of  the  guilt  or  innocence  of  the  accused,  is  too  often  subordinated  to 
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considerations  of  mere  practice  and  procedure.  American  trials  are  slow 
to  start,  they  are  characterized  by  long-drawn-out  delays,  just  convictions 
of  criminals  are  reversed  by  the  higher  courts  upon  trivial  technicalities 
which  do  not  affect  the  merits  of  the  case,  and  in  the  end  large  numbers  of 
criminals  escape  punishment  for  crimes  of  which  they  are  undeniably 
guilty. 

The  evils  of  American  methods  of  procedure  begin  with  the  framing 
of  the  indictment  (the  formal  charge  on  which  the  accused  is  tried), 
which  is  the  first  step  in  the  long  and  difficult  process  of  bringing  the 
criminal  to  justice.  The  fundamental  purpose  of  an  indictment  is  to 
furnish  the  accused  with  reasonably  specific  information  concerning  the 
particular  offense  for  which  he  is  to  be  tried,  in  order  that  he  may  be 
in  a  position  to  answer  the  charge.  Justice  and  reason  do  not  require 
that  he  should  be  furnished  with  anything  more  than  is  sufficient  to 
enable  him  to  know  definitely  what  he  is  expected  to  answer.  Yet,  accord- 
ing to  American  practice,  indictments  which  do  not  specify  every  im- 
portant detail  in  regard  to  the  nature  of  the  crime,  the  circumstances 
under  which  it  was  committed,  the  exact  time  and  place,  the  character  of 
the  weapon  used  and  similar  matters,  are  considered  in  many  states  to 
be  defective,  and  the  accused  who  is  convicted  upon  such  an  indictment 
can  appeal  to  a  higher  court  and  have  the  conviction  set  aside  and  a 
new  trial  granted.  The  formula  of  the  indictment  is  essentially  the  same 
as  that  employed  in  England  two  hundred  years  ago  and  although  long 
ago  abolished  in  that  country  as  useless  and  subversive  of  the  ends  of 
justice,  it  is  still  followed  almost  religiously  in  America,  in  spite  of  the 
marvellous  progress  which  the  country  has  made  along  other  lines.  An 
American  jurist  hardly  exaggerated  the  facts  when  he  recently  declared 
that  "indictments  which  vary  a  hair's  breadth  from  the  established 
formula,  in  statement,  in  punctuation,  in  the  omission  of  a  word,  upset 
the  most  carefully  conducted  trials,  reverse  verdicts  of  unquestioned 
integrity,  cheat  justice  of  its  dues,  and  defeat  results  fairly  obtained 
through  infinite  labor  and  expense."2  Some  of  the  instances  in  which 
convictions  of  criminals  have  been  overruled  by  the  higher  courts  upon 
appeal  because  of  trivial  defects  in  indictments  are  truly  shocking  and 
would  not  be  tolerated  in  any  other  civilized  nation.  The  following  are 
a  few  instances  selected  at  random  from  the  court  reports  of  different 
states: 

In  Missouri  the  conviction  of  a  notorious  criminal  was  set  aside  by 
the  supreme  court  of  the  state  because  the  article  "the"  was  inad- 
vertently omitted  by  the  copying  clerk  from  the  indictment;  in  Mississippi 
the  conviction  of  a  criminal  was  set  aside  by  the  supreme  court  because 
the  indictment  stated  that  the  offense  was  commited  "then"  instead  of 

2  Journal  of  the  American  Institute  of  Criminal  Law  and  Criminology,  Vol.  I,  p.  857. 
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"then  and  there";  in  the  same  state,  a  new  trial  was  granted  the  accused 
because  he  was  convicted  on  an  indictment  in  which  the  word  "and" 
was  used  instead  of  "or."  In  other  states  convictions  have  been  overruled 
and  new  trials  granted  the  accused  because  the  indictment  did  not  specify 
that  the  victim  was  a  "person  or  human  being,"  because  names  were 
misspelled  or  abbreviated  in  the  indictment,  because  the  indictment  did 
not  sufficiently  describe  the  character  of  the  weapon  used,  etc.  Actual 
instances  of  this  kind  might  be  multiplied  indefinitely.  A  typical  indict- 
ment which  I  recently  examined  covered  an  entire  printed  page  with  its 
useless  circumlocution  and  verbosity.  The  names  of  the  defendant  and 
his  victim  were  each  repeated  nine  times,  the  sacrosanct  phrase  "un- 
lawfully, purposely,  and  with  premeditated  malice"  was  five  times  intro- 
duced, the  phrase  "in  and  upon,"  four  times,  the  phrase  "then  and  there" 
five  times,  and  the  words  "said"  and  "aforesaid"  twenty-five  times. 
In  England,  the  following  indictment  would  have  been  sufficient: 

"County  of .  The  jurors  of  our  Lord,  the  King,  upon  oath  present  that 

J.F.G.  on  the  6th.  day  of  August,  1908,  feloniously,  willfully,  and  of  his 
malice  aforethought,  did  kill  and  murder  one  F.M.  against  the  peace  of 
our  Lord,  the  King,  his  Crown  and  dignity."  The  excessive  particularity 
required  by  our  procedure  in  the  framing  of  indictments  is  not  only 
unnecessary,  but  it  enhances  the  difficulty  of  conviction  because  every 
fact  alleged  in  the  indictment  must  be  proved  whether  it  is  material  or 
not.  Moreover,  the  insistence  upon  an  indictment  which  must  allege  every 
act  and  circumstance  connected  with  the  offense  makes  it  difficult  for 
the  prosecuting  attorney  to  frame  a  charge  in  which  flaws  cannot  be 
found  by  astute  lawyers,  and  thus  the  way  for  appeal  is  opened,  and  the 
granting  of  new  trials  upon  technical  errors  that  do  not  affect  the  merits 
of  the  case.  The  first  step  in  the  improvement  of  American  procedure, 
therefore,  is  the  simplification  of  the  indictment,  the  substitution  of  a 
simple  charge  like  that  employed  in  England,  in  the  place  of  the  anti- 
quated, verbose,  and  lengthy  document  now  in  use  in  most  of  the 
American  states.  Such  a  reform  would  greatly  simplify  the  cumbersome 
procedure  with  which  we  are  now  afflicted  and  would  result  in  the  con- 
viction and  punishment  of  many  criminals  who  now  escape  upon  mere 
technicalities. 

The  second  step  in  the  procedure  of  an  American  trial  is  the  selection 
of  the  jury— the  twelve  good  and  true  men  from  the  vicinage  who  decide 
the  facts  and  determine  the  guilt  or  innocence  of  the  accused,  and  this 
process  like  that  of  framing  the  indictment,  is  attended  by  increasing 
difficulties.  The  long  delays  experienced  in  some  states  in  the  impaneling 
of  juries  has  contributed  much  toward  increasing  popular  dissatisfaction 
with  our  methods  of  administering  justice.  These  delays  are  due  to  the 
rule  enforced  generally  in  American  courts  which  disqualifies  from  jury 
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service  any  person  who  has  formed  or  expressed  an  opinion  concerning  the 
guilt  or  innocence  of  the  accused,  from  what  he  may  have  heard  or  read 
in  the  newspapers  in  regard  to  the  facts.  He  may  be  entirely  willing  to 
declare  upon  oath  that  his  opinions  are  not  fixed  and  that  he  can  render 
an  impartial  verdict  according  to  the  evidence  introduced  in  the  trial 
and  without  respect  to  what  he  may  have  heard  or  read  in  the  news- 
papers, but  this  will  not  qualify  him  to  sit  as  a  juror  in  the  case.  With  the 
present  facilities  afforded  by  the  press  for  the  dissemination  of  infor- 
mation concerning  the  facts  of  crime  and  the  universal  practice  of  read- 
ing newspapers,  it  is  becoming  more  and  more  difficult  to  find  twelve 
intelligent  men  who  are  qualified  according  to  such  a  rule  to  sit  as  jurors 
in  a  case  which  has  attracted  widespread  attention  in  the  community.  The 
result  is,  days,  weeks,  and  sometimes  months  are  consumed  in  the  effort 
to  choose  a  jury.  In  a  well  known  case  tried  in  Chicago  several  years  ago 
9M  weeks  were  required  to  find  twelve  men  who  were  thus  qualified.  In 
another  case  tried  in  the  same  city  13/2  weeks  were  consumed  in  choosing 
the  jury.  In  the  latter  case  10,000  men  were  summoned  and  4,716  were 
actually  examined  before  twelve  men  were  found  who  were  acceptable 
to  the  defendant.3  Cases  are  not  infrequent  in  which  several  weeks  are 
thus  required  to  choose  the  jury,  and  rarely  in  any  important  murder 
case  does  the  time  required  fall  below  five  or  six  days.  In  all  such  cases 
it  is  the  practice  to  interrogate  the  prospective  jurors  at  great  length 
concerning  their  social,  religious  and  domestic  opinions,  the  newspapers 
they  read,  and  many  other  matters  which  seem  wholly  irrelevant.  Under 
such  circumstances  there  is  an  immense  waste  of  time  and  the  expense 
of  the  trial  is  greatly  increased.  Here,  again,  Americans  have  much  to 
learn  from  European  practice.  In  England  it  is  the  custom  to  ask  a  juror 
only  two  questions:  first,  whether  he  is  in  any  way  related  to  the  parties, 
and  second,  if  he  is  not,  whether  he  knows  of  any  reason  why  he  cannot 
render  a  verdict  in  accordance  with  the  evidence  introduced  at  the  trial. 
Long-drawn  out,  irrelevant  and  rambling  questions  concerning  the 
past  life,  the  domestic,  business  and  social  relationships  aand  the  religious 
opinions  of  the  juror  are  not  permitted  by  the  English  judge.  As  a  result, 
hardly  more  than  an  hour  is  ever  consumed  in  that  country  in  choosing  a 
jury  and  it  not  infrequently  happens  that  the  same  twelve  men  will  hear 
several  cases  before  leaving  the  box.  A  committee  of  the  American 
Institute  of  Criminal  Law  and  Criminology  which  spent  four  months  in 
England  in  1910  investigating  the  English  methods  of  procedure,  reported 
that  it  usually  requires  no  longer  to  select  a  jury  in  that  country  than  is 
necessary  to  call  their  names  and  that  the  challenging  of  a  juror  is  almost 

8  Garner,  "Crime  and  Judicial  Inefficiency,"  in  the  Annals  of  the  American  Academy 
of  Political  and  Social  Science,  May,  1907,  p.  606. 
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unheard  of.4  In  the  recent  case  of  Crippen,  one  of  the  most  important 
murder  cases  ever  tried  in  England,  only  eight  minutes  were  consumed  in 
the  selection  of  the  jury  and  such  dispatch  is  not  at  all  uncommon  in  that 
country.5  The  American  practice  which  assumes  that  one  who  may  have 
casually  formed  an  opinion  concerning  the  guilt  or  innocence  of  the 
accused  from  hearsay  evidence  or  from  newspaper  report  renders  it 
exceedingly  difficult  to  select  a  jury  in  important  cases,  and  it  rests  upon 
no  principle  of  reason  or  justice.  It  is,  moreover,  inconsistent  with  one 
of  the  fundamental  principles  underlying  the  theory  of  trial  by  jury, 
namely,  the  ability  of  the  jury  to  decide  controverted  facts  on  the  basis 
of  the  evidence  presented  in  court  and  upon  it  alone.  I  submit  that  any 
juror  who  is  competent  to  perform  this  function  is  capable  of  altering  a 
pre-conceived  opinion  when  the  evidence  presented  at  the  trial  points 
to  a  different  conclusion  from  that  which  he  may  have  reached  from 
reading  the  newspapers  or  from  what  he  may  have  heard  from  others. 
The  American  rule  in  regard  to  the  qualifications  of  jurors  ought,  there- 
fore, to  be  abandoned  and  the  English  practice  introduced.  It  would  not 
deprive  the  accused  of  any  substantial  right,  and  it  would  be  a  means 
of  expediting  trials  and  thereby  remove  one  of  the  most  important  sources 
of  the  wide-spread  popular  dissatisfaction  with  the  present  system  of 
criminal  procedure. 

After  days  and  weeks  have  been  consumed  in  the  selection  of  a  jury 
which  is  acceptable  to  the  defendant,  the  introduction  of  evidence  begins 
and  here  again  an  immense  amount  of  time  is  wasted  through  long- 
drawn-out  examinations  of  witnesses  and  protracted  wrangles  over  ques- 
tions concerning  the  admission  or  exclusion  of  evidence.  According  to 
the  American  practice,  the  admission  of  irrelevant  evidence  by  a  judge 
is  an  error  and  a  new  trial  will  be  granted  by  a  higher  court  upon  appeal, 
in  case  the  accused  is  convicted,  although  it  may  appear  from  the  most 
incontrovertible  proof  that  he  is  guilty  as  charged.  This  practice  is  really 
a  perversion  of  the  early  common  law  rule.  The  original  reason  for 
prohibiting  the  admission  of  merely  irrelevant  evidence  was  not  because 
its  introduction  was  necessarily  prejudicial  to  the  rights  of  the  accused, 
but  because  it  tended  to  encumber  uselessly  the  record  and  involved  a 
waste  of  time.  Consequently,  an  erroneous  admission  or  rejection  of 
such  evidence  did  not  in  itself  constitute,  at  common  law,  a  sufficient 
cause  for  setting  aside  a  verdict  and  the  granting  of  a  new  trial  unless 
it  appeared  to  the  court  from  all  the  material  evidence  that  a  different 
result  would  probably  have  been  reached.  To  presume  that  the  admission 
of  evidence  which  is  objectionable  merely  because  of  its  irrelevancy  is 
prejudicial  to  the  case  of  the  accused  is  to  presume  that,  although  the 

4  Journal  of  the  American  Institute  of  Criminal  Law  and  Criminology,  Vol.  I,  p.  682. 

5  Ibid.,  Vol.  I,  p.  685. 
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jury  are  capable  of  weighing  the  material  evidence,  they  are  incapable 
of  disregarding  or  discounting  that  which  is  immaterial.6  In  England, 
this  rule  was  abolished  long  ago,  and  in  the  conduct  of  a  criminal  trial 
little  or  no  time  is  wasted  by  arguments  and  wrangles  over  such  ques- 
tions. There  the  admission  of  irrelevant  evidence  by  the  judge  is  not  an 
error,  it  being  presumed  that  the  jury  is  capable  of  distinguishing  between 
that  which  is  material  and  that  which  is  immaterial  and  of  disregarding 
the  latter  in  determining  the  question  of  guilt.  On  this  point  Justice 
Ingraham  of  the  New  York  Supreme  Court  recently  said:  I  have  heard 
cases  tried  in  England,  quite  a  number  of  times,  both  at  the  Assizes  and 
in  London,  and  I  do  not  think  I  ever  heard  five  minutes  given  during  a 
trial  of  a  case  to  the  discussion  of  questions  of  evidence.  I  have  seen  case 
after  case  go  through  without  the  question  of  evidence  being  raised 
at  all.7 

Throughout  the  trial,  there  is  a  slavish  adherence  to  antiquated  and 
prolix  but  sacrosanct  rules  of  procedure  and  an  almost  superstitious  re- 
gard for  technicality.  The  real  purpose  of  the  trial,  namely,  to  ascertain 
the  guilt  or  innocence  of  the  accused  seems  to  be  subordinated  to  the 
subsidiary  question  of  conforming  the  procedure  precisely  to  the  require- 
ments of  sacred  formulas  and  rules  which  no  longer  have  any  raison 
d'etre  and  the  strict  observance  of  which  often  leads,  in  practice,  to  the 
defeat  of  substantive  justice.  The  result  is  American  procedure  is  top 
heavy  with  excessive  formalism  and  attaches  a  weight  to  technical  per- 
fection out  of  all  proportion  to  its  importance.  A  distinguished  American 
legal  scholar  has  called  attention  to  the  fact  that  in  the  state  of  Illinois 
35  per  cent  of  the  opinions  of  the  appellate  courts  turn  upon  mere  ques- 
tions of  procedure  rather  than  upon  principles  of  substantive  law,  and 
he  adds  that  statistics  show  that  this  proportion  is  general  throughout  the 
country.8 

The  courts,  as  a  partial  answer  to  the  criticism  to  which  they  are 
subjected  complain  that  the  responsibility  for  the  failure  of  justice  in 
many  cases  should  be  placed  upon  the  legislature  which  ties  their 
hands  by  means  of  elaborate  "practice  acts"  which  attempt  to  regulate 
every  step  and  detail  of  judicial  procedure.  In  the  state  of  New  York,  for 
example,  the  code  of  civil  procedure  makes  a  volume  of  1130  printed 
pages  and  not  a  year  passes  that  the  legislature  does  not  add  something 
to  this  code.9  The  remedy  for  this  evil,  says  one  of  the  most  distinguished 

8  Garner,  "Criminal  Procedure  in  the  United  States,  North  American  Review,  Janu- 
ary, 1910,  p.  57. 

'  Testimony  before  the  New  York  Commission  in  the  Law's  Delay,  1903,  p.  297. 

8  Roscoe  Pound,  in  the  Illinois  Law  Review  for  January  and  February,  1910. 

9  Compare  an  article  by  George  W.  Alger  entitled  "Swift  and  Cheap  Justice,"  in 
the  Worlds  Work  for  November,  1913,  p.  57. 


REFORM  OF  CRIMINAL  PROCEDURE  119 

American  lawyers,  is  to  "sweep  from  our  statute  books  the  whole  mass 
of  detailed  provisions  and  substitute  a  simple  practice  act  containing  only 
the  necessary  fundamental  rules  of  procedure  and  leaving  all  the  rest  to 
rules  formulated  by  the  courts  themselves.10  If  this  were  done,  the 
courts  would  not  be  obliged  in  many  cases  to  conform  their  decisions  to 
statutory  rules  the  strict  enforcement  of  which  sacrifices  justice  to  tech- 
nicality. The  opinion  of  the  ablest  jurists  now  strongly  condemns  the 
practice  of  shackling  the  judges  by  means  of  elaborate  and  inflexible 
legislative  codes  of  procedure.11 

After  the  delays  resulting  from  protracted  examinations  and  cross 
examinations  of  witnesses  and  from  continuances  and  postponements,  the 
case  is  given  to  the  jury.  The  judge  usually  instructs  the  jury  in  writing 
concerning  the  law  applicable  to  the  case,  but  he  has  no  power  to  com- 
ment on  the  evidence  and  in  case  he  presumes  to  do  so,  the  accused,  if 
he  is  convicted,  may  appeal  to  a  higher  court  and  have  the  conviction  set 
aside  because  of  the  error  of  the  trial  judge.  The  fact  is,  the  American 
judge  is  little  more  than  an  umpire  or  a  moderator.  His  position  is  very 
different  from  that  of  an  English  judge,  who  takes  a  very  active  part  in 
the  proceedings  and  directs  the  trial  at  every  stage.  If  an  English  judge 
is  satisfied  at  any  state  of  the  proceedings  that  the  evidence  is  not  suffi- 
cient to  warrant  a  conviction  he  may  stop  the  trial  and  direct  a  verdict 
of  acquittal.  He  may  call  and  examine  witnesses  with  a  view  to  bringing 
out  more  clearly  the  facts  of  the  case.  He  requires  counsel  to  confine 
themselves  strictly  to  relevant  and  proper  questions  and  does  not  permit 
wranglings  over  immaterial  matters  merely  for  the  purpose  of  getting 
error  into  the  record  or  delaying  the  trial.  In  an  address  to  the  jury 
he  reviews  the  evidence  in  detail  and  expresses  his  opinion  on  the  weight 
of  the  testimony  introduced  and  admitted.  He  may  comment  on  the 
failure  of  the  accused  to  testify  as  well  as  upon  the  character  and 
demeanor  of  witnesses.  In  his  summing  up  he  endeavors  to  sift  out  the 
material  evidence  from  the  immaterial,  to  clear  the  issue  of  confusions 
into  which  the  jury  may  have  been  misled  by  opposing  counsel  and  place 
the  material  evidence  before  it  in  such  a  way  that  it  is  readily  intelligible 
to  untrained  minds.  This  done,  the  jury  is  left  to  decide  the  case  as  the 
evidence  appears  to  justify.  Under  such  circumstances,  verdicts  are 
quickly  reached  by  the  jury,  usually  without  the  necessity  of  leaving 
the  box.12  But  an  American  judge  dare  not  express  an  opinion  regarding 

10  Elihu  Root,  Address  before  the  New  York  State  Bar  Association,  January,  1912. 

11  Compare  an  article  by  Mr.  Roscoe  Pound  entitled,  "The  Causes  of  Popular  Dis- 
satisfaction with  the  Administration  of  the  Criminal  Law,"  in  the  American  Bar  Asso- 
ciation Reports  for  1906,  Pt.  1,  pp.  395  et  seq. 

12  Cf.  Lawson  and  Keedy,  "Criminal  Procedure  in  England,"  Journal  of  the  American 
Institute  of  Criminal  Law  and  Criminology,  Vol.  I,  pp.  748  et  seq. 
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the  weight  of  the  evidence  nor  may  he  sift  out  the  material  evidence  from 
that  which  is  immaterial  and  place  it  before  the  minds  of  the  untrained 
jurors  in  such  a  way  as  to  assist  them  in  reaching  a  fair  decision.  The 
truth  is,  the  Americans  have  gone  to  the  extreme  in  exalting  the  function 
of  the  jury  at  the  expense  of  the  judge.  There  is  still  a  widespread  disposi- 
tion as  in  Blackstone's  day  to  worship  it  as  a  fetish  and  look  upon  the 
judge  with  a  sort  of  superstitious  fear,  though  in  nearly  all  the  states  the 
judges  are  elected  by  the  people  for  comparatively  short  terms.  Many 
eminent  American  jurists,  among  them  ex-President  Taft,  have  com- 
plained of  the  position  of  impotency  to  which  American  judges  have  been 
reduced,  and  have  urged  the  restoration  to  them  of  some  of  the  powers 
which  they  enjoyed  originally  at  common  law  and  which  in  England 
they  enjoy  today. 

In  most  cases,  the  power  of  the  jury  is  restricted  merely  to  the  deter- 
mination of  the  facts  regarding  the  guilt  or  innocence  of  the  accused,  but 
in  some  states,  of  which  Illinois  is  an  example,  and  this  will  no  doubt 
astonish  European  readers,  the  jury  is  the  judge  not  only  of  the  facts 
but  also  of  the  law.  In  such  states,  the  instructions  of  the  judge  con- 
cerning the  meaning  and  applicability  of  the  law  governing  the  case  may 
be  disregarded  by  the  jury  if  it  believes  it  knows  the  law  better  than  the 
court.  An  American  judge  relates  that  during  his  twenty-five  years  ex- 
perience on  the  bench,  he  presided  over  a  number  of  trials  in  which  the 
jury  wholly  ignored  his  instructions  in  regard  to  the  law  governing  the 
case  and  acquitted  the  defendants  in  the  face  of  an  overwhelming  evi- 
dence of  guilt.13  A  system  of  procedure  which  allows  twelve  ignorant 
and  untrained  persons  who  may  never  have  read  a  statute  in  their  lives 
to  disregard  the  instructions  of  the  court  upon  the  meaning  of  the  law 
and  its  application  to  the  case  which  they  are  called  upon  to  decide  and 
to  set  their  own  interpretation  of  it  above  that  of  a  trained  and  experi- 
enced judge,  I  am  sure,  has  no  parallel  in  any  European  country. 

There  is  another  feature  of  the  jury  system  which  results  in  many  mis- 
carriages of  justice.  It  is  the  rule  which  requires  a  unanimous  verdict  to 
convict,  a  rule  which,  I  believe,  is  not  to  be  found  anywhere  on  the  con- 
tinent of  Europe.  It  is  true  that  it  exists  in  England,  but  juries  are  never 
the  judges  of  the  law  in  that  country  (except  in  libel  cases)  and  in  de- 
termining questions  of  fact,  they  are  much  influenced  by  the  judge's 
opinion  in  regard  to  the  weight  of  evidence.  The  American  theory  of 
unanimity  rests  on  the  principle  that  twelve  men  may  be  found  who  will 
take  the  same  view  of  a  disputed  fact,  that  all  are  able  to  feel  the  same 
cogency  of  proof  and  that  no  one  can  be  drawn  to  a  conclusion  different 
from  that  to  which  his  fellows  have  arrived.  It  is  needless  to  say  that 

13  Harker,  "The  Illinois  Juror  in  Criminal  Cases,"  Illinois  Law  Review,  March,  1911, 
p.  474. 
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such  conditions  are  rarely  present  in  the  minds  of  twelve  men  picked  up 
at  random  from  the  community.  The  result  is  that  in  many  cases  the 
unanimity  is  apparent  and  not  real.  Every  one  is  familiar  with  cases  in 
which  a  single  juror  has  set  at  naught  the  opinions  of  eleven— has,  by 
sheer  obstinacy  and  power  of  physical  endurance,  compelled  his  associ- 
ates to  return  verdicts  which  did  not  represent  their  real  convictions  or 
driven  them  to  disagreements,  in  either  case  defeating  justice.  It  is  well 
known  that  verdicts  are  often  compromises.  The  hard  lot  of  a  juror  who 
is  kept  away  from  his  home  and  business  often  tends  to  drive  him  to 
yield  a  few  points  and  ultimately  to  sacrifice  his  real  convictions  in  order 
to  escape  from  the  discomforts  and  hardships  incident  to  jury  service 
in  protracted  cases. 

Proposals  have  frequently  been  made  in  America  for  abolishing  the 
unanimity  requirement  and  allowing  two-thirds  or  three-fourths  of  the 
jury  to  convict,  but  such  proposals  have  not  been  favorably  received 
and  there  is  no  indication  that  the  change  will  ever  be  generally 
adopted.14 

In  this  connection,  it  may  be  remarked  that  the  American  rule  requires 
the  jury  to  be  satisfied  beyond  a  reasonable  doubt  of  the  guilt  of  the 
accused  before'returning  a  verdict  of  guilt  and  as  if  this  were  not  sufficient 
protection  we  sometimes  find  judges  instructing  the  jury  to  give  the 
"most  charitable  and  merciful  constructions"  to  the  facts.  This  rule  allows 
the  jury  to  return  verdicts  of  acquittal  in  many  cases  when  every  con- 
sideration of  justice  demands  verdicts  of  guilt.  The  rule  should  be 
abolished  and  the  jury  required  to  convict  whenever  it  is  satisfied  by 
a  fair  preponderance  of  the  evidence  that  the  accused  is  guilty. 

Finally,  the  reluctance  with  which  American  judges  set  aside  the  ver- 
dicts of  juries  when  they  are  clearly  contrary  to  the  weight  of  the  evidence 
is  the  cause  of  many  miscarriages  of  justice.  At  common  law  this  was  an 
undoubted  right  of  the  judge  and  where  they  have  not  been  expressly 
deprived  of  the  right  by  statute  it  still  belongs  to  them,  but  in  fact  the 
power  is  rarely  exercised  so  great  is  the  popular  belief  in  the  infallibility 
of  the  twelve  men  in  the  jury  box  and  the  distrust  of  the  learned  men  on 

"An  American  law  writer,  criticizing  the  unanimity  rule  observes  that  "the  rule 
that  the  verdict  of  the  jury  must  be  unanimous  has  come  down  to  us  from  our  ances- 
tors. This  is  its  chief  excellence.  Eleven  cannot  truly  solve  the  problem  submitted  to 
them  without  the  aid  of  the  twelfth  juror  because  the  truth  reposes  only  in  the  twelfth! 
In  all  bodies,  executive,  judicial,  deliberative,  legislative,  a  bare  majority  suffices.  In 
the  courts  of  common  law  and  the  courts  of  appeal  in  chancery,  when  the  judges 
differ  in  opinion,  that  of  the  majority  prevails.  When  in  the  House  of  Lords  a  peer  is 
tried  for  a  crime,  a  bare  majority  of  one  is  sufficient  to  convict;  in  the  supreme  court 
of  North  Carolina,  a  majority  of  one  decides  the  question  of  law,  and  in  the  Supreme 
Court  of  the  United  States  in  equity  causes,  the  most  difficult  questions  of  fact  as  well 
as  of  law,  are  decided  by  a  majority  of  one." 
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the  bench.  It  may  be  observed  in  this  connection  that  in  England,  where 
the  jury  system  originated,  and  from  which  country  it  was  transplanted 
to  America,  trial  by  jury  has  lost  much  of  its  popularity  and  is  now  rarely 
resorted  to  for  the  determination  of  civil  cases  and  in  America  the  number 
of  persons  who  idolize  the  system,  as  all  Americans  once  did,  is  rapidly 
decreasing.15 

The  conviction  of  a  criminal  by  a  jury  of  his  peers  is  in  America  rarely 
the  termination  of  the  process  for  the  right  of  appeal  to  the  higher  courts 
is  almost  unlimited  provided  the  accused  possesses  the  necessary  financial 
resources  with  which  to  employ  the  services  of  legal  counsel  and  to  pay 
the  cost  of  preparing  the  records.  The  late  justice  Henry  B.  Brown,  of 
the  United  States  Supreme  Court  once  remarked  that  in  important 
criminal  cases  where  the  parties  have  ample  financial  means  for  taking 
appeals,  the  trial  in  the  lower  court  is  but  the  preliminary  skirmish  in 
the  long  fight  which  may  continue  for  years.  Before  the  case  is  finally 
disposed  of,  it  may  be  tried  before  a  half  dozen  courts,  beginning  with  a 
local  state  court  and  ending  with  the  Supreme  Court  of  the  United 
States.  The  Supreme  Court  reports  of  the  various  states  contain  many 
examples  of  such  cases.16  It  is  a  general  rule  of  American  procedure  that 
whenever  an  error  is  committed  by  the  judge  of  the  lower  court  before 
whom  a  case  is  tried,  however  immaterial  it  may  be,  such  as  the  admis- 
sion of  irrelevant  evidence  or  an  improper  ruling,  such  an  error  is  pre- 
sumed to  have  affected  prejudicially  the  rights  of  the  accused  and  he  may 
appeal  to  a  higher  tribunal  and  have  the  verdict  set  aside  and  a  new  trial 
granted,  just  as  he  may  do  when  he  has  been  convicted  on  a  defective  in- 
dictment. This  may  be  done  even  when  it  can  be  affirmatively  shown  that 
the  error  complained  of  was  merely  technical  and  did  not  in  fact  affect 
any  substantial  right  of  the  accused.  The  practice  of  the  appellate  courts 
in  reversing  the  convictions  of  the  lower  courts  for  errors  of  this  kind 
constitutes  one  of  the  most  prolific  sources  of  the  wide-spread  popular 
dissatisfaction  with  American  methods  of  administering  justice,  and  in 
some  states  it  has  been  carried  to  such  lengths  that  it  has  become  an 
almost  intolerable  abuse.  So  generally  is  the  rule  followed  by  the  appel- 
late courts  that  it  has  become  almost  an  impossibility  to  punish  a  criminal 
after  a  single  trial  provided  he  possesses  the  financial  means  for  employ- 
ing able  legal  counsel  and  to  meet  the  other  expenses  of  taking  an  appeal. 
The  reports  of  the  supreme  courts  of  many  states  show  that  a  large  pro- 
portion of  the  most  notorious  criminals  who  have  been  convicted  and 
punished  in  recent  years  have  had  the  benefit  of  at  least  two  trials. 

15  Cf .  my  note  on  the  "Trouble  with  the  Jury  System"  in  the  Journal  of  the  American 
Institute  of  Criminal  Law  and  Criminology,  Vol.  I,  p.  959. 

16  For  examples  of  such  cases,  see  an  article  by  Nathan  Smyth  in  the  Harvard  Law 
Review,  Vol.  XVII,  p.  321. 
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Indeed,  the  idea  has  taken  deep  root  in  this  country  that  an  accused 
person  is  entitled  to  at  least  two  opportunities  to  clear  himself  if  he  can. 
Such  an  idea  has  no  foundation  in  reason  and  in  practice  leads  to  the 
defeat  of  justice  in  many  cases.  It  is  well  known  that  after  the  lapse  of  a 
certain  period  it  is  almost  impossible  to  convict  the  worst  criminal.  After 
the  first  trial  the  very  stars  in  their  courses  seem  to  fight  for  him.  Public 
interest  languishes  or  becomes  indifferent,  the  pressure  of  outraged 
opinion  which  operates  as  a  powerful  stimulus  to  the  prosecuting  attorney 
ceases,  witnesses  die  or  forget  material  facts,  the  sense  of  responsibility 
on  the  part  of  the  jurors  diminishes  as  the  memory  of  the  crime  recedes 
in  the  past  and  the  case  is  often  abandoned  or  the  offender  acquitted 
because  public  sentiment  no  longer  seems  to  demand  his  punishment. 

Some  of  the  actual  instances  in  which  convictions  have  been  reversed 
by  the  appellate  courts  for  technical  errors  are  truly  shocking  and  seem 
almost  incredible.  A  few  examples  are  here  cited  from  the  court  reports. 
A  conviction  was  reversed  because  the  judge  was  absent  from  the  trial 
three  minutes;  because  the  words  "on  oath"  were  omitted  from  the  in- 
dictment; because  the  officer  who  summoned  the  jury  was  not  specially 
sworn;  because  the  evidence  on  which  a  notorious  robber  was  convicted 
failed  to  show  whether  the  money  stolen  was  coin  or  bills;  because  the 
property  stolen  (in  this  case  800  pounds  of  cotton)  was  not  alleged  to  have 
any  value.  The  reports  of  the  Supreme  Court  to  the  United  States  are  like- 
wise not  without  their  contributions  to  this  phase  of  American  procedure. 
In  a  recent  case,  this  court  reversed  the  decision  of  a  state  court  because 
it  did  not  appear  from  the  record  that  the  accused  had  been  arraigned 
and  given  an  opportunity  to  enter  the  plea  of  not  guilty,  as  if  he  could 
have  been  tried  without  an  arraignment  and  a  plea. 

A  committee  of  the  American  Rar  Association,  after  an  investigation 
of  the  subject  in  1887,  reported  that  new  trials  were  granted  in  forty-six 
per  cent  of  all  cases  brought  under  review  in  the  appellate  courts  of  this 
country.  The  New  York  State  Commission  on  the  Law's  Delay  authorized 
by  act  of  the  Legislature  in  1903  found  that  the  proportion  in  that  state 
was  forty-two  per  cent.17  A  comparison  of  the  percentage  of  reversals  in 
America  with  that  in  England  affords  striking  evidence  of  the  different 
attitude  taken  by  the  English  appellate  courts  toward  questions  of  error 
in  the  trial  of  criminal  cases.  According  to  a  report  of  the  Master  of 
Judicial  Statistics  in  1900,  337  cases  were  appealed  in  that  year  from  the 
High  Court  of  Justice  and  of  these  only  fifteen  were  remanded  for  retrial. 
In  the  year  1904  only  nine  out  of  555  cases  reviewed  by  the  High  Court 
of  Appeal  were  reversed.18 

17  Page  246. 

"These  statistics  are  taken  from  a  letter  of  T.  Newton  Crane,  Esq.  of  London, 
addressed  to  Hon.  Joseph  H.  Choate,  March  31,  1903,  and  printed  in  the  report  of 
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It  is  a  rule  of  the  English  procedure  that  a  judgment  or  verdict  of  a 
trial  court  shall  never  be  disturbed  or  a  new  trial  granted  for  error  if  the 
evidence  admitted  is  sufficient  to  justify  the  judgment  or  the  verdict;  or, 
if  evidence  erroneously  excluded  would  not  in  the  opinion  of  the  appellate 
court  have  led  to  a  different  result.  In  short,  judgment  is  rendered  on  the 
merits  of  the  case,  and  instead  of  presuming  that  error  in  the  procedure 
of  the  court  below  is  prejudicial  to  the  case  of  the  accused,  the  reviewing 
tribunal  acts  on  the  presumption  that  it  was  harmless  and  makes  it  in- 
cumbent upon  the  appellant  to  show  the  contrary.  One  result  of  this 
rule  has  been  to  reduce  greatly  the  number  of  appeals  in  England  not 
more  than  one  case  in  ten  being  taken  up  for  review  as  against  one  in 
every  three  or  four  in  America.  A  defeated  party  knows  that  he  cannot 
secure  a  new  trial  upon  technical  errors  in  England,  and  if  he  has  no 
case  on  its  merits  there  can  be  no  incentive  to  an  appeal.19 

Happily,  the  opinion  is  growing  in  this  country  that  the  interests  of 
substantial  justice  and  social  order  require  a  restriction  of  the  right  of 
appeal  to  more  reasonable  limits.  Our  present  system  is  based  on  the 
"fundamental  idea  that  a  trial  and  a  decision  are  always  wrong"  and 
that  every  person  charged  with  crime  ought  to  be  given  at  least  two 
opportunities  to  establish  his  innocence. 

The  present  wide  latitude  of  appeal,  though  in  theory  open  to  all,  is 
in  fact  practically  closed  to  the  poor  on  account  of  the  expense  involved. 
The  rule  thus  operates  to  the  great  advantage  of  the  well-to-do  litigant 
by  opening  up  avenues  of  escape  which  are,  in  effect,  closed  to  the  man 
without  abundant  means.  The  injustice  of  such  a  system,  discriminating, 
as  it  does,  against  the  poor,  has  recently  been  pointed  out  and  dwelt  upon 
by  Ex-President  Taft,  President  Woodrow  Wilson,  and  many  others  less 
well  known.  President  Taft  declared  in  his  message  to  congress  of  De- 
cember 6,  1910  that  "One  great,  crying  need  in  the  United  States  is  the 
cheapening  of  the  cost  of  litigation  by  simplifying  judicial  procedure  and 
expediting  final  judgment.  Under  present  conditions,  the  poor  man  is  at 
a  woeful  disadvantage  in  a  legal  contest  with  a  corporation  or  a  rich 
opponent."  It  has  come  to  be  a  common  belief  that  the  rich  criminal  with 
unlimited  means  at  his  command  for  employing  able  and  ingenious 
counsel  and  for  meeting  the  heavy  costs  of  litigation  in  the  higher  courts 
can  by  means  of  appeals  and  new  trials  escape  the  punishment  which  he 
deserves  and  which  he  would  receive  were  he  a  poor  man  practically 

the  New  York  Commission  on  the  Law's  Delay.  (P.  112.)  According  to  the  same  report, 
there  were  only  1272  cases  appealed  in  all  England  in  1903,  whereas  in  two  depart- 
ments of  the  New  York  Appellate  Division  (comprising  New  York  City  and  Brooklyn) 
there  were  2952  appeals.  (Ibid.,  pp.  34,  76,  246.) 

19  From  my  article  on  "Criminal  Procedure  in  the  United  States,"  North  American 
Review,  January,  1910,  p.  58. 
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restricted  to  a  single  trial.  We  venture  to  assert  that  it  is  no  infringement 
upon  the  constitutional  right  of  any  man  charged  with  crime  and  con- 
victed by  a  unanimous  verdict  of  the  jury  and  with  all  the  presumptions 
of  the  law  in  his  favor  to  say  that  he  shall  not  be  given  another  oppor- 
tunity to  establish  his  innocence  unless  it  can  be  affirmatively  shown  that 
substantial  justice  was  not  done  him  in  the  first  trial. 

No  appellate  court  should  be  permitted  to  presume  that  every  error 
found  in  the  record  of  a  trial  court  works  prejudice  to  the  cause  of  the 
accused  and  gives  him  a  right  to  a  new  trial.  The  English  rule  of  requir- 
ing the  court  before  granting  a  new  trial  to  be  satisfied  after  an  examina- 
tion of  all  the  evidence  that  the  error  complained  of  was  prejudicial 
seems  absolutely  reasonable  and  just.  It  is  gratifying  to  note  that  this  rule 
has  been  recommended  by  the  American  Bar  Association,  the  bar  asso- 
ciations of  various  States  and  is  now  being  advocated  by  many  able  and 
distinguished  jurists  throughout  the  country.  It  has  recently  been  em- 
bodied in  a  law  of  Congress  for  the  practice  of  the  federal  courts.  It  has 
also  been  incorporated  in  the  code  of  criminal  procedure  of  the  State  of 
New  York,  which  provides  that  in  capital  cases  the  court  of  appeals  must 
give  judgment  without  regard  to  technical  errors  or  defects  or  to  excep- 
tions which  do  not  affect  the  substantial  rights  of  the  parties.  The  practice 
of  the  appellate  courts  of  overruling  the  decisions  of  lower  tribunals  for 
immaterial  errors  which  do  not  affect  the  merits  of  the  case  has  no  real 
justification;  it  is  a  means  by  which  many  criminals  escape  punishment, 
and  is  doing  more  than  anything  else  to  impair  popular  confidence  in  the 
courts  and  to  promote  lynch  law  and  mob  violence. 

Our  procedure,  for  the  most  part,  was,  as  I  have  said,  borrowed  from 
England,  but  it  is  the  practice  which  existed  in  England  more  than  a 
century  ago,  and  much  of  it  has  long  ago  been  abandoned  by  that  coun- 
try for  more  simple,  expeditious  and  efficient  methods.  The  English  have 
eliminated  technicality  from  their  procedure;  they  have  abolished  the 
doctrine  of  presumed  error;  they  do  not  allow  the  right  of  unlimited 
appeal;  convictions  by  the  lower  courts  are  never  overruled  upon  appeal 
for  errors  that  do  not  affect  the  substantial  rights  of  the  accused;  the  judge 
takes  an  active  part  in  the  trial  and  cases  are  rapidly  expedited  and 
criminals  are  punished  with  a  degree  of  certainty  almost  unknown  in 
America.  The  same  is,  to  a  large  extent,  true  of  the  procedure  of  the 
German  Courts.20 

If  concrete  examples  of  the  superior  efficiency  of  the  English  method 
of  criminal  procedure  as  compared  with  those  of  the  United  States  are 
desired  they  can  be  furnished  in  abundance.  The  Thaw  and  Rayner  cases 
of  four  years  ago  afford  striking  illustrations  of  the  widely  different  ways 

20  Compare  my  article  on  the  "German  Judiciary"  in  the  Political  Science  Quarterly 
for  September,  1904. 
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in  which  criminal  cases  are  disposed  of  in  the  two  countries.  In  fact,  the 
two  cases  were  essentially  the  same.  In  each  the  charge  was  murder,  and 
in  each  the  plea  was  insanity.  The  first  trial  of  Thaw  with  its  disgraceful 
accompaniments  dragged  on  through  a  period  of  twelve  weeks  and  finally 
resulted  in  a  disagreement  of  the  jury.  The  second  trial,  concluded  a 
year  and  a  half  after  the  offense  was  committed,  resulted  in  a  verdict 
of  insanity,  and  has  since  been  several  times  renewed  by  means  of  habeas 
corpus  proceedings,  and  the  end  is  probably  not  yet.  While  the  Thaw 
performance  was  being  enacted,  Rayner's  case  was  called  in  London  and 
disposed  of  in  five  hours,  to  the  complete  vindication  of  the  majesty  of 
the  English  law. 

The  dispatch,  dignity  and  freedom  from  technicality  which  character- 
ized the  Crippen  trial  contrasts  markedly  with  the  intolerable  delays, 
the  long-drawn-out  wranglings  and  spectacular  delays  that  have  gener- 
ally characterized  similar  trials  in  this  country.  It  would  be  unfair  to  say 
that  if  Crippen  had  been  tried  in  this  country  he  would  have  escaped,  but 
no  one  doubts  that  the  trial  would  have  consumed  weeks  and  probably 
months  in  the  lower  courts  to  say  nothing  of  the  time  consumed  in  appeals, 
reversals,  and  retrials.  Much  of  our  practice  is  out  of  harmony  with 
modern  social  and  economic  conditions,  but  it  is  retained  and  tolerated 
because  "made  in  England,"  though  singularly  enough  it  is  now  obsolete 
in  the  land  from  which  it  came,  having  been  displaced  by  more  modern 
methods. 

It  is  a  pleasure  to  be  able  to  say,  however,  that  during  the  past  few 
years  notable  progress  has  been  made  in  the  United  States  in  the  direc- 
tion of  more  modern  and  efficient  procedure.  It  is  a  hopeful  sign  that 
the  bar  associations  in  many  states  are  at  last  awakening  to  a  realization 
of  the  inadequacy  of  our  present  methods  of  procedure  and  are  now  dis- 
cussing projects  of  reform.  Heretofore,  the  legal  profession  in  America 
has  been  indifferent  to  the  manifestations  of  popular  complaint  and  in 
most  instances  the  lawyers  have  actually  opposed  the  movement  for 
reform.  Several  national  scientific  and  civic  organizations,  such  as  the 
American  Academy  of  Political  and  Social  Science,  the  American  Political 
Science  Association,  and  the  National  Civic  Federation  have  likewise 
recently  given  important  places  on  the  programs  of  their  annual  meetings 
to  a  discussion  of  some  of  the  proposed  reforms  in  the  administration  of 
criminal  justice.  The  medical  associations  everywhere  are  discussing  the 
abuses  of  expert  testimony  and  are  proposing  reforms.  As  I  have  said, 
both  Presidents  Roosevelt  and  Taft  in  their  annual  messages  to  congress 
dwelt  upon  the  defects  of  the  present  system  and  pointed  out  the 
remedies.  It  is  also  well  known  that  President  Wilson's  sympathies  are 
strongly  in  favor  of  reform.  In  a  number  of  states,  governors  in  their 
messages  to  the  legislature  have  likewise  called  attention  to  the  growing 
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popular  discontent  and  have  advocated  reforms  of  various  kinds.  In  sev- 
eral states  also,  laws  have  recently  been  enacted  with  a  view  to  improving 
the  administration  of  the  criminal  law.  One  of  the  most  encouraging 
signs,  however,  has  been  a  marked  change  in  the  attitude  of  the  courts 
themselves  in  regard  to  the  administration  of  justice,  in  general,  and 
toward  the  weight  which  should  be  given  to  technicality  and  harmless 
error,  in  particular.  In  the  states  of  New  York,  Wisconsin  and  Oklahoma, 
especially,  have  the  higher  courts  set  themselves  against  the  practice 
of  overruling  the  verdicts  of  the  lower  courts  for  mere  technical  errors 
which  do  not  impair  any  substantial  right  of  the  accused. 

The  outpouring  of  criticism  to  which  the  administration  of  justice  in 
the  United  States  has  lately  been  subjected  is  not  without  cause.  No  such 
widespread  complaint  would  be  possible  among  an  intelligent  people  if 
there  were  not  well-founded  reasons  for  it.  It  is  the  evidence  of  real  evils 
and  represents  the  discontent  of  intelligent  laymen  and  candid  lawyers 
the  country  over.  The  time  has  come  when  the  courts  and  the  legal  pro- 
fession should  take  a  less  individualistic  view  of  their  obligations  to  so- 
ciety. The  primary  purpose  of  a  system  of  justice  is  not  the  protection  of 
the  criminal  class  but  the  defense  of  society  against  crime,  and  when  the 
processes  of  the  courts  are  allowed  to  shield  the  guilty,  they  fail  to  per- 
form the  functions  for  which  they  were  created.  There  is  entirely  too  much 
of  a  disposition  to  overlook  the  solid  claims  of  the  injured  victim  as  well 
as  the  rights  of  the  community  in  our  effort  to  clear  the  violator  of  the 
law.  Every  doubt  and  all  the  presumptions  of  the  law  are  now  resolved 
in  his  favor  and  none  on  the  side  of  society,  as  a  consequence  of  which 
ninety-nine  guilty  men  escape  where  one  is  adequately  punished.  Much 
of  our  procedure  with  its  antiquated  pedantry  and  ineffectiveness  had  its 
origin  in  an  age  when  the  criminal  code  was  needlessly  severe,  when  the 
accused  was  denied  the  right  of  counsel  and  when  juries  were  sometimes 
fined  for  contempt  for  returning  verdicts  against  the  crown.  It  was  to  the 
credit  of  the  humane  judges  of  that  time  that  they  allowed  accused  per- 
sons the  benefit  of  every  technicality  and  sometimes  pointed  out  to  them 
possible  means  of  escape  from  undeserved  punishment.  Rut  criminals  are 
no  longer  disproportionately  punished  for  minor  offenses  or  denied  the 
right  of  counsel  or  the  other  safeguards  against  unjust  convictions.  Yet 
the  old  procedure  with  its  refinements,  its  loopholes,  and  superstitious 
respect  for  technicality  is,  to  a  large  extent,  still  retained.  Much  of  it 
has  long  been  obsolete  in  the  land  from  which  it  was  inherited  and, 
though  still  tolerated  in  America  because  it  was  "made  in  England,"  it  is 
out  of  harmony  with  modern  social  and  economic  conditions. 


VI 

EXECUTIVE  PARTICIPATION  IN  LEGISLATION  AS  A 

MEANS  OF  INCREASING  LEGISLATIVE 

EFFICIENCY* 

I  think  we  hazard  nothing  in  saying  that  the  problem  of  efficient  legis- 
lation under  modern  conditions  is  one  of  the  most  difficult  tasks  of  gov- 
ernment. This  is  due  partly  to  the  unwieldiness  of  overgrown  legislative 
assemblies  and  the  lack  of  responsible  leadership;  partly  to  the  enormous 
demand  for  legislation,  to  meet  which  overtaxes  the  legislative  machine; 
and  partly  to  the  complexity  and  intricacy  of  modern  legislation,  which 
enhances  the  difficulty  of  framing  statutes  and  requires  an  amount  of 
technical  knowledge  which  the  average  legslator  does  not  possess.  A 
legislative  assembly  composed  of  five  or  six  hundred  members  without 
an  effective  organization  and  without  recognized  and  responsible  leaders 
is  not  very  unlike  a  mob.  Such  a  body,  like  other  mobs,  must  be  guided 
and  led  if  it  accomplishes  its  work. 

Mr.  Bryce  has  indicated  the  possible  solutions  of  the  problem  of  legis- 
lation by  assemblies  of  this  character.1  One  is  to  restrict  the  action  of  the 
assembly  to  a  comparatively  few  simple  matters,  reserving  the  others 
to  a  smaller  body  or  to  the  executive.  This  was  the  method  of  the  Romans, 
whose  comitia  had  merely  the  power  of  adopting  or  rejecting  measures 
proposed  by  the  magistrates.2  In  a  modified  form,  it  was  also  the  method 
of  the  French  during  the  second  Empire,  when  the  laws  were  drafted 
by  the  council  of  state  and  laid  before  the  legislature  by  the  Emperor, 
who  alone  had  the  right  of  initiation.3  The  second  solution  is  for  the  legis- 
lature to  delegate  the  power  of  legislation  to  a  single  committee  composed 
of  members  who  are  at  the  same  time  the  chief  officers  of  the  executive 
department,  the  chamber  merely  retaining  the  right  of  veto.  This  is  the 
system  actually  followed  in  England  and  to  a  less  degree  in  other  coun- 
tries where  the  true  parliamentary  system  is  in  force. 

A  third  solution  is  for  the  assembly  to  divide  itself  into  a  number  of 
committees  among  which  all  legislative  projects  are  distributed  and  which 
sift  out  such  as  in  their  judgment  are  worthy  of  being  enacted  into  law. 
These  measures  and  these  only  are  usually  adopted  by  the  assembly. 
This  is  the  American  method.  Of  these  three  methods,  the  first  may  be 

"  From  the  Proceedings  of  the  American  Political  Science  Association,  1913-14. 

1  The  American  Commonwealth,  Vol.  I,  pp.  156-157. 

2  Compare  Pelham,  Outlines  of  Roman  History,  pp.  159-161. 
a  Constitution  of  1852,  Title  III,  Sec.  8;  Title  VI,  Sec.  50. 
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ruled  out  of  consideration,  leaving  the  choice  to  be  made  from  the  last 
two. 

The  parliamentary  system  in  one  form  or  another  is  the  solution  which 
has  been  adopted  in  the  vast  majority  of  countries,  whether  they  be 
monarchies  or  republics,  whether  they  have  written  or  unwritten  con- 
stitutions. In  some  of  them,  the  ministers  are  at  the  same  time  members 
of  the  legislature;  in  others  they  are  not,  yet  practically  everywhere  they 
have  seats  in  the  legislature  with  the  right  to  initiate  legislation  and  to 
be  heard  whenever  they  demand  it.4 

Wherever  large  and  unwieldy  assemblies  have  attempted  to  legislate 
as  a  whole  without  the  initiation  and  guidance  of  leaders,  they  have  not 
succeeded.  Mr.  Sidney  Low  in  his  The  Governance  of  England5  has 
pointed  out  how  the  power  of  legislation  in  the  house  of  commons  has 
gradually  shifted  from  the  house  as  a  whole  to  the  ministry,  and  Sir 
Courtenay  Ilbert,  President  A.  L.  Lowell,  and  Mr.  James  Bryce  have 
dwelt  upon  the  increasing  tendency  of  parliament  to  delegate  the  power 
of  subsidiary  legislation  to  the  executive  officers.  "The  house,"  says  Mr. 
Low,  "is  scarcely  a  legislating  chamber,  it  is  a  machine  for  discussing  the 
legislative  projects  of  ministers."  Lord  Salisbury,  who  spoke  with  the 
knowledge  which  comes  from  long  experience,  said  in  a  speech  at  Edin- 
burgh in  1894:  "We  have  reached  the  point  where  discussion  is  possible 
in  the  cabinet,  but  for  any  effective  or  useful  purpose,  it  is  rapidly  be- 
coming an  impossibility  in  the  house  of  commons."  The  house  is  now 
little  more  than  a  "ventilating  chamber."  Its  most  important  function, 
as  Mr.  Low  remarks,  and  as  Mr.  Bagehot  many  years  ago  pointed  out,6 
is  selective,  that  is  its  chief  role  is  the  choosing  of  leaders  whom  the  house 
obeys  and  follows.  It  proceeds  on  the  theory  that  its  principal  task  is 
to  get  good  laws  made,  not  to  make  them  itself.  In  theory  the  right  of 
every  member  to  introduce  bills  and  to  have  them  passed  by  the  house 
remains,  but  in  fact,  four-fifths  of  all  the  bills  that  are  passed— nineteen- 
twentieths  of  those  that  are  of  any  great  importance,  are  passed  upon  the 
initiation  and  at  the  instance  of  the  cabinet,  that  is,  the  executive.7  The 


4  This  is  true  in  Austria,  Belgium,  Brazil,  Chili,  Costa  Rica,  Colombia,  Denmark, 
Fiance,  the  German  Empire,  Great  Britain,  Greece,  Gautemala,  Honduras,  Haiti, 
Italy,  Mexico,  The  Netherlands,  Nicaragua,  Norway,  Portugal,  Prussia,  Spain,  Sweden, 
Switzerland,  and  Salvador.  The  Constitution  of  the  Southern  Confederacy  seems  to 
have  contemplated  the  introduction  of  parliamentary  methods  since  it  authorized 
congress  to  grant  the  right  to  cabinet  minister  to  occupy  seats  in  either  house  with 
the  privilege  of  discussing  any  measure  pertaining  to  their  departments. 

5  Page  75.  6  The  English  Constitution,  2d  edition,  pp.  200-201. 

■  Testimony  of  James  Bryce  before  the  committee  of  the  house  of  representatives 
on  various  bills  proposing  the  establishment  of  a  congressional  legislative  reference 
bureau.  Hearings,  February  26,  1912,  p.  8;  cf.,  also,  Sir  Courtenay  Ilbert,  Legislative 
Methods  and  Forms,  p.  215,  for  a  table  of  statistics  showing  the  number  of  govern- 
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attempt  of  the  French  chamber  itself  to  legislate  as  well  as  to  govern, 
and  its  disinclination  to  follow  its  chosen  leaders  are  doing  more  than 
anything  else  to  undermine  the  parliamentary  system  in  that  country. 
The  French  political  writers  are  unanimous  on  this  point.  What  has 
happened  in  the  house  of  commons  is  likely  to  happen  in  every  overgrown 
legislative  assembly  where  the  demands  for  legislation  are  enormous,  be- 
cause experience  is  more  and  more  demonstrating  the  truth  of  Hamilton's 
saying  that  "in  all  legislative  assemblies,  the  greater  the  number  com- 
posing them,  the  fewer  the  men  who  will,  in  fact,  direct  their  proceed- 
ings."8 We  are  beginning  to  appreciate  the  force  of  John  Stuart  Mill's 
saying  that  a  distinction  should  be  made  between  legislating  and  getting 
good  legislation  enacted  and  that 

the  only  task  to  which  a  representative  assembly  can  possibly  be  competent  is 
not  that  of  doing  the  work  itself  but  of  causing  it  to  be  done;  of  determining 
to  whom  or  to  what  sort  of  people  it  shall  be  confided  and  of  giving  or  with- 
drawing its  national  sanction  of  it  when  performed.9 

The  thing  which  distinguishes  the  legislative  organization  and  pro- 
cedure of  the  United  States  from  that  of  practically  every  other  country 
is  the  almost  complete  disjunction  of  the  legislative  department  from  the 
executive  department.  The  Constitution  debars  cabinet  ministers  from 
membership  in  both  houses  and  parliamentary  practice  denies  them  the 
entree  thereto  either  for  the  purpose  of  introducing  bills,  for  defending 
the  executive  against  attack,  for  furnishing  information,  or  for  participat- 
ing in  debate.  The  power  to  recommend  measures  for  the  consideration 
of  the  legislature  ordinarily  means  little  to  an  executive  who  cannot 
in  person  or  through  his  ministers  appear  in  the  chamber  for  the  purpose 
of  explaining  and  advocating  the  adoption  of  his  recommendations,  and 
to  one  who  belongs  to  a  party  which  is  in  the  minority  in  the  legislature 
it  means  still  less.  The  result  is,  executive  messages  have  more  and  more 
degenerated  into  perfunctory  summaries  of  departmental  conditions  or 
lengthy  rhetorical  discourses  through  which  the  executive  addresses  the 
great  American  public  upon  various  political,  economic,  and  social  ques- 
tions, some  of  which  lie  quite  without  the  jurisdiction  of  the  national 
legislature. 

ment  bills  and  private  members'  bills  passed.  For  example,  in  1900,  forty-nine  gov- 
ernment bills  were  passed  and  only  fifteen  private  members'  bills. 

8  The  Federalist,  No.  58,  Ford's  ed.,  p.  389. 

9  Representative  Government  (Universal  Library  edition),  pp.  85,  95.  See  p.  96  for 
his  proposal  that  legislation  should  be  delegated  to  a  small  permanent  legislative  com- 
mission. Compare  also  his  autobiography  pp.  264-265  where  he  says,  "there  is  a 
distinction  between  the  functions  of  making  laws,  for  which  a  numerous  popular  as- 
sembly is  radically  unfit,  and  that  of  getting  good  laws  made,  which  is  its  proper  duty 
and  cannot  be  satisfactorily  performed  by  any  other  authority." 
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While  the  veto  power  may  be  used  to  prevent  bad  legislation,  it  can  not 
be  employed  for  the  purpose  of  compelling  legislative  action,  to  carry 
out  the  pledges  of  the  party  by  whom  the  president  has  been  chosen. 
It  is  not  a  means  of  leadership  or  control. 

In  the  beginning,  a  procedure  akin  to  parliamentary  methods  was 
actually  followed  by  congress.  The  law  organizing  the  treasury  depart- 
ment made  it  the  duty  of  the  secretary  of  the  treasury  to  "make  report 
and  give  information  to  either  branch  of  the  legislature  in  person  or  in 
writing  respecting  all  matters  referred  to  him  by  either  house  or  which 
shall  appertain  to  his  office."  In  the  debates  on  the  bill,  it  was  objected 
that  it  would  result  in  the  introduction  of  the  parliamentary  system  and 
the  assertion  was  not  denied.  In  practice,  the  cabinet  members  frequently 
appeared  in  the  house  for  the  purpose  of  giving  information  and  advice 
and  for  consultation.10  Hamilton,  especially,  assumed  the  role  of  a  crown 
minister,  and  his  example  was  followed  by  other  cabinet  members.11  At 
the  time,  all  branches  of  the  national  government  were  housed  in  the 
same  building,  so  that  easy  communication  between  the  executive  and 
legislative  departments  was  greatly  facilitated;  in  fact,  they  were  in 
almost  as  close  touch,  says  Professor  Ford,  as  if  the  cabinet  officers  had 
been  members  of  congress.12  For  some  years  these  close  relations  were 
maintained,  and  the  cabinet  ministers  exerted  an  important  influence  in 
the  shaping  of  legislation.13  When  finally  the  connection  was  definitely 
severed  and  the  cabinet  members  excluded  from  congress,  there  were 
some  who  regarded  the  change  with  deep  regret.  Fisher  Ames,  for  ex- 
ample, speaking  of  the  abandonment  of  the  early  practice  said: 

The  heads  of  departments  are  chief  clerks.  Instead  of  being  the  ministry,  the 
organs  of  the  executive  powers,  and  imparting  a  kind  of  momentum  to  the 
operation  of  the  laws,  they  are  precluded  even  from  communication  with  the 
House  by  reports.  In  other  countries  they  may  speak  as  well  as  act.  We  allow 
them  to  do  neither.  We  forbid  them  even  the  use  of  a  speaking-trumpet;  or 
more  properly,  as  the  Constitution  has  ordained  that  they  shall  be  dumb,  we 
forbid  them  to  explain  themselves  by  signs.  Two  evils,  obvious  to  you,  result 
from  all  this.  The  efficiency  of  government  is  reduced  to  a  minimum— the  prone- 
ness  of  a  popular  body  to  usurpation  is  already  advancing  to  its  maximum; 
committees  already  are  the  ministers;  and  while  the  house  indulges  a  jealousy 
of  encroachment  in  its  functions,  which  are  properly  deliberative,  it  does  not 
perceive  that  these  are  impaired  and  nullified  by  the  monopoly  as  well  as  the 
perversion  of  information  by  these  committees. 

It  is  not  at  all  improbable  that  the  full  parliamentary  system  would 
have  been  introduced  in  the  beginning  had  it  not  been  for  the  widespread 

10  See  the  Annals  of  the  first  congress,  pp.  51,  66,  684,  689. 

11  Ford,  Rise  and  Growth  of  American  Politics,  p.  81.  *  Ibid.,  p.  226. 

33  Compare  McConachie,  Congressional  Committees,  pp.  221  et  seq.,  also  Follett, 
The  Speaker,  pp.  319,  327,  et  seq. 
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fear  of  executive  domination  and  tyranny  due  to  the  arbitrary  conduct 
of  the  crown  and  of  the  colonial  executives  in  America  which  had  pro- 
duced very  strained  relations  between  them  and  the  legislative  assem- 
blies. The  result  was  that  the  English  cabinet  system  was  in  more  or  less 
disrepute  in  America.  In  its  existing  form,  it  possesses  many  features, 
as  Mr.  Wilson  remarks,  that  did  not  invite  republican  imitation.14  To 
most  Americans,  the  English  constitution  was  that  of  George  III  and 
Lord  North  rather  than  that  of  the  Whigs,  and  the  ministry  was  looked 
upon  as  a  coterie  of  royal  favorites  who  were  controlled  by  the  crown 
rather  than  by  the  house  of  commons.  Under  these  circumstances,  it 
was  difficult  to  believe  that  the  legislative  and  executive  branches  could 
be  brought  into  close  relations  without  the  legislature  being  dominated 
by  the  executive.  To  avoid  the  danger  of  executive  domination,  it  was 
thought  necessary  to  establish  a  system  of  checks  and  balances  such  as 
the  parliamentary  system  did  not  afford,  and  to  the  Americans  of  the 
latter  eighteenth  century,  this  required  the  complete  separation  of  the 
executive  and  legislative  departments.  Moreover,  the  English  parlia- 
mentary system  was  immature  and  operated  in  practice  with  far  less 
smoothness  and  success  than  it  does  today.  Mr.  Bryce  ventures  the  opinion 
that  it  was  not  adopted  by  the  Americans  because  they  did  not  know 
of  its  existence;  and  that  they  did  not  know  of  its  existence  because  it 
was  still  immature,  because  Englishmen  themselves  did  not  understand 
it,  and  because  the  recognized  authorities  did  not  mention  it.15 

The  authors  of  the  constitution  were  seduced  by  the  theory  of  a  French- 
man16 into  believing  that  it  was  not  only  possible  to  separate  the  legisla- 
tive and  executive  departments,  but  that  their  disjunction  was  one  of  the 
essential  conditions  of  liberty— a  theory  that  was  clearly  disproven  by 
the  experience  of  the  English  constitution  from  which  he  drew  his  illus- 
trations.17 The  founders  underrated  the  inconveniences  which  are  in- 
separable from  the  disconnection  of  the  two  departments  and  exagger- 
ated the  dangers  from  establishment  of  close  relations  between  them. 
They  carried  the  principle  of  separation  so  far  that  they  sacrificed  not 
only  the  efficiency  which  comes  from  mutual  collaboration  and  respon- 
sible leadership,  but  each  department  was  made  weaker  within  its  own 
sphere.18  Nevertheless,  as  I  have  stated,  quasi  parliamentary  methods 

M  Congressional  Government,  pp.  308-309. 
15  The  American  Commonwealth,  ed.  of  1910,  Vol.  I,  p.  286. 

18  Madison  stated  in  the  Convention  that  Montesqieu  was  the  "oracle  always  con- 
sulted." (Federalist,  Ford's  ed.,  p.  320.) 

17  Madison  himself  pointed  out  that  "on  the  slightest  view  of  the  British  constitu- 
tion" the  departments  were  not  separate  and  that  the  theory  was  subject  to  many 
exceptions  in  limitations.  (Ibid.,  p.  327.) 

18  Cf.  Bryce,  American  Commonwealth,  Vol.  I,  p.  288. 
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were,  in  the  beginning,  followed  in  practice.  The  first  rules  of  the  house 
contained  no  provision  for  committees,  although  later  in  the  session  pro- 
vision was  made  for  a  committee  on  elections.  As  the  membership  of  the 
house  increased  and  the  demands  for  legislation  became  more  numerous 
and  pressing,  the  number  of  committees  was  gradually  multiplied  until 
today  there  are  nearly  as  many  committees  in  the  house  as  there  were 
representatives  in  the  first  congress,  and  each  is  to  all  intents  and  pur- 
poses a  miniature  legislature  in  itself.  From  being  a  real  legislative  body, 
the  house  has  more  and  more  become  a  huge  panel  from  which  the  actual 
legislative  organs  are  selected.  Each  committee  goes  its  own  way  without 
regard  to  the  others;  their  jurisdictions  often  overlap;  and  none  are  re- 
sponsible for  the  legislation  which  they  recommend.  The  disadvantages 
of  such  a  system  are  evident:  lack  of  cohesion  and  harmony,  loss  of  re- 
sponsibility, waste  of  energy,  and  patchwork  legislation.  Committee  hear- 
ings are  public,  but  their  deliberations  are  secret  and  the  debates  are 
unreported.  The  light  of  the  nation  cannot  be  focused  upon  the  doings  of 
sixty  or  seventy  such  bodies;  the  public,  therefore,  must  be  content  with 
the  information  which  it  gets  from  the  debates  in  the  house,  and  these 
are,  to  a  large  extent,  irrelevant  oratorical  performances  intended  for  the 
edification  of  the  galleries  or  for  particular  constituencies  rather  than 
serious  discussion  of  the  merits  of  proposed  legislation. 

As  is  well  known  nine-tenths  of  the  measures  reported  by  the  com- 
mittees are  approved  by  the  house  and  practically  none  which  are  not 
favorably  recommended  by  them  have  any  chance  of  being  enacted  into 
law.  The  result  is  the  committees  have  become  the  real  legislative  bodies, 
and  the  congress  as  a  whole  a  mere  ratifying  organ.  That  such  a  system 
of  legislation  is  a  satisfactory  solution  of  the  problem  of  legislation, 
scarcely  anyone  will  seriously  pretend,  and  it  cannot  be  expected  to 
endure  permanently.  The  evils  have  been  dwelt  upon  by  many  writers.19 
Under  such  a  system,  the  house  is  guided  by  a  multiplicity  of  leaders, 
which  is  equivalent  to  saying  that  it  is  without  leaders  in  any  real  and 
effective  sense.  In  the  course  of  the  evolution  of  the  committee  system, 

19  Notably  by  Bryce,  The  American  Commonwealth,  Vol.  I,  Chaps.  14-15,  20-21; 
Wilson,  Congressional  Government,  Chaps.  2,  5;  also  his  Constitutional  Government, 
Chaps.  3-4;  Godkin,  Unforeseen  Tendencies  in  Democracy,  pp.  96-145;  Ford,  Rise 
and  Growth  of  American  Politics,  Chaps.  18-22;  Macy,  Party  Organization  and 
Machinery,  Chaps.  3-4.  Compare,  also,  the  following  remarks  by  Mr.  Henry  L.  Stim- 
son,  criticizing  the  committee  system  (The  Independent,  1913,  p.  1225):  "Tremendous 
powers  are  exercised  in  secret  by  men  who,  neither  as  committeemen  nor  as  congress- 
men, are  responsible  to  the  country  at  large.  Congress  is  at  the  mercy  of  any  individual 
or  private  interest  which  can  get  before  any  of  these  committees,  and  on  an  ex  parte 
hearing  impress  the  committeemen  with  a  desirability  of  an  appropriation.  Such  legis- 
lative methods  simply  invite  demands  for  improper  favors." 
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the  necessity  for  leadership  was  in  some  degree  met  by  the  concentration 
of  authority  in  the  speaker  and  the  committee  on  rules,  that  is  to  say, 
the  house  tended  to  shift  the  responsibility  from  a  multitude  of  leaders 
to  a  single  committee  controlled  by  the  presiding  officer.  But  against  this 
solution  the  majority  of  the  house  rebelled,  and  the  leadership  of  the 
speaker  and  of  the  committee  on  rules  has  recently  been  repudiated. 
Another  solution  must,  therefore,  be  found;  the  house  must  have  authori- 
tative leaders;  it  cannot  be  led  by  sixty  odd  committees.20  There  must  be 
some  single  smaller  body  for  examining,  sifting,  and  choosing  from 
among  the  enormous  mass  of  bills  with  which  congress  is  now  almost 
continually  overwhelmed,  and  for  steering  through  the  house  the  meas- 
ures for  which  there  is  a  real  need.  The  solution  for  which  there  is  an 
increasing  popular  demand  consists  in  the  introduction  of  executive 
leadership  and  responsibility.  To  accomplish  this  change,  it  is  not  neces- 
sary to  alter  the  Constitution  or  to  enact  a  statute;  it  can  be  brought  about 
as  well  by  parliamentary  custom. 

As  I  have  said,  these  departments  are  now  almost  entirely  disjoined; 
the  only  connection  is  through  the  committees  and  this  connection  is 
wholly  unofficial  and  entirely  dependent  upon  the  willingness  of  the  com- 
mittees to  enter  into  relations  with  the  President  or  with  the  heads  of 
departments.  The  maintenance  of  a  certain  relationship  between  the 
two  branches  is  absolutely  necessary,21  and  in  practice  these  relations 
are  and  always  have  been  more  extensive  and  intimate  than  is  generally 
supposed,22  but  they  are  entirely  dependent  upon  the  invitation  of  the 
committees  themselves,  are  unofficial,  and  more  or  less  secret  in  character. 

As  it  is,  the  policies  of  the  executive  are  frequently  subjected  to  severe 
criticism  in  Congress  and  this  criticism  is  often  based  upon  misinforma- 
tion or  misunderstanding,  yet  the  President  has  no  official  spokesman 
on  the  floor  to  answer,  explain,  or  defend.  Although  the  chosen  leader 
of  his  party  and  more  and  more  regarded  by  the  public  as  responsible 
for  the  fulfillment  of  past  pledges  to  the  nation,  he  is  by  his  very  exclu- 
sion from  the  legislature  deprived  of  the  power  of  leadership  which  makes 
responsibility  real  and  effective.23 

20  Compare  especially  on  this  point,  Wilson,  Congressional  Government,  Chap.  2. 

21  Compare,  Follett,  The  Speaker,  pp.  327-329. 

22  "The  usage  from  the  commencement  of  the  government"  said  Mr.  Cambreling, 
chairman  of  the  ways  and  means  committee  in  1837,  "has  been  for  the  committee 
through  its  chairman  to  consult  the  head  of  the  department  in  regard  to  such  measures 
as  he  may  recommend  for  the  consideration  of  Congress,  for  the  secretary  to  attend 
upon  and  confer  with  the  committee,  if  invited,  and  to  furnish  the  drafts  of  bills 
embracing  his  own  proposals,  when  requested  to  do  so."  (McConachie,  Congressional 
Committees,  p.  223.) 

23  Compare  Macy,  op.  cit.,  p.  25,  and  Wilson,  Constitutional  Government,  pp.  67, 
202. 
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This  leadership  and  cooperation  may  be  secured  by  the  following 
methods: 

1.  By  the  restriction  of  executive  messages  or  addresses,  as  they  now 
are,  to  a  few  definite  recommendations  embodying  the  policies  in  favor 
of  which  the  party  has  pronounced  in  its  platform  or  those  for  which  the 
President  is  willing  to  assume  the  responsibility.  If  this  were  done, 
congress  would  treat  the  recommendations  of  the  President  more  seri- 
ously and  not  as  mere  perfunctory  suggestions  or  popular  addresses  in- 
tended mainly  for  the  country.  The  general  public  would  take  a  deeper 
interest  in  the  executive  address  because  of  its  brevity  and  its  definiteness 
and  this  would  induce  the  formation  of  a  more  definite  public  opinion  to 
which,  if  it  were  in  support  of  the  measures  recommended,  the  President 
might  appeal  with  greater  effectiveness  in  his  efforts  to  compel  legisla- 
tive action. 

2.  By  allowing  the  executive  the  right  to  initiate  bills  and  by  giving 
precedence  to  administration  bills  over  other  measures,  as  is  the  prac- 
tice in  countries  where  the  parliamentary  system  prevails  and  which  is 
now  the  practice  in  the  legislature  of  Illinois.24  This  done,  let  the  major- 
ity in  congress  frankly  recognize  the  leadership  which  the  country  has 
conferred  upon  the  President,  as  well  as  the  responsibility  which  the 
nation  more  and  more  insists  that  he  shall  bear.  Writing  when  he  was 
yet  only  a  student  of  politics,  Mr.  Wilson  says: 

So  far  as  the  government  is  concerned  there  is  but  one  national  voice  in  the 
country,  and  that  is  the  voice  of  the  President.  .  .  .  He  alone  is  chosen  by  the 
nation  at  large.  Representatives  are  the  elect  of  petty  constituencies  and  the 
senators  are  chosen  by  the  states;  he  is,  therefore,  the  only  spokesman  of  the 
nation,  the  leader  of  his  party,  and  he  cannot  escape  that  leadership  except 
by  his  own  incapacity.  .  .  .  Leadership  in  government  naturally  belongs  to  the 
executive  officers  who  are  daily  in  contact  with  practical  conditions  and 
exigencies,  the  law  making  part  of  the  government  ought,  therefore,  to  be 

M  A  rule  adopted  by  the  Illinois  house  of  representatives  at  its  last  session  reads  as 
follows:  "When  any  bill  or  resolution  is  introduced  for  the  purpose  of  carrying  into 
effect  any  recommendation  of  the  governor,  it  may  by  executive  message  addressed 
to  the  speaker  of  the  house  be  made  an  administration  measure.  The  administration 
measure  may  be  sent  to  the  appropriate  committee  or  it  shall  upon  request  of  its 
introducer,  be  sent  to  committee  of  the  whole  House.  When  such  a  measure  had  been 
reported  out  of  committee,  it  shall  have  precedence  in  the  consideration  of  the  house 
over  all  other  measures  except  appropriation  bills.  The  house  shall  sit  in  committee 
of  the  whole  for  the  consideration  of  administration  measures  on  Tuesday  morning 
immediately  after  reading  of  the  house  journal." 

"The  purpose  of  this  rule"  says  Senator  Hull,  its  author,  "is  obvious.  It  is  intended 
to  give  assurance  to  the  governor  that  measures  which  he  recommends  will  be  given 
fair  consideration  and  by  such  assurances  to  impose  upon  him  the  obligation  to  have 
a  legislative  program.  By  so  doing,  it  is  hoped  to  give  greater  significance  to  party 
platforms  and  to  make  in  some  small  degree  for  party  responsibility  and  party  govern- 
ment." (American  Political  Science  Review,  May,  1913,  p.  239.) 
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very  hospitable  to  suggestions  from  the  executive  department  in  regard  to 
legislative  needs.25 

3.  By  permitting  the  cabinet  members  to  occupy  seats  in  either  house 
of  congress  with  the  privilege  of  answering  questions,  giving  information, 
and  of  advocating  the  adoption  of  measures  which  the  executive  has 
recommended.  This  is  not  a  new  proposal.  It  was  urged  by  a  select  com- 
mittee of  the  house  in  the  thirty-eighth  congress  and  again  by  a  select 
committee  of  the  senate  in  the  forty-sixth  congress  (1881).  The  advantages 
of  such  an  arrangement  were  dwelt  upon  by  Judge  Story  in  his  work  on 
The  Constitution;25  more  recently  still,  it  has  been  urged  by  President 
Taft  in  a  special  message  to  congress,27  and  it  is  well  known  that  the  idea 

25  "Some  of  our  Presidents,"  says  Mr.  Wilson,  "have  deliberately  held  themselves  off 
from  using  the  full  power  they  might  legitimately  have  used,  because  of  conscientious 
scruples,  because  they  were  more  theorists  than  statesmen.  They  have  held  the  strict 
literary  theory  of  the  Constitution,  the  Whig  theory,  the  Newtonian  theory,  and  have 
acted  as  if  they  thought  Pennsylvania  Avenue  should  have  been  still  longer  than  it  is; 
that  there  should  be  no  intimate  communication  of  any  kind  between  the  capitol  and 
the  White  House;  that  the  President  as  a  man  was  no  more  at  liberty  to  lead  the 
houses  of  congress  by  persuasion  than  he  was  at  liberty  as  President  to  dominate  them 
by  authority— supposing  that  he  had,  what  he  has  not,  authority  enough  to  dominate 
them." 

M  Sec.  869.  Speaking  on  this  point,  Judge  Story  said:  "The  heads  of  the  departments 
are,  in  fact,  thus  precluded  from  proposing  or  vindicating  their  own  measures  in  the 
face  of  the  nation  in  the  course  of  debate,  and  are  compelled  to  submit  them  to  other 
men  who  are  either  imperfectly  acquainted  with  the  measures  or  are  indifferent  to 
their  success  or  failure.  Thus  that  open  and  public  responsibility  for  measures  which 
properly  belongs  to  the  executive  in  all  governments,  and  especially  in  a  republican 
government,  as  its  greatest  security  and  strength,  is  completely  done  away.  The  execu- 
tive is  compelled  to  resort  to  secret  and  unseen  influences,  to  private  interviews,  and 
private  arrangements  to  accomplish  its  own  appropriate  purposes,  instead  of  proposing 
and  sustaining  its  own  duties  and  measures  by  a  bold  and  manly  appeal  to  the  nation 
in  the  face  of  its  representatives.  One  consequence  of  this  state  of  things  is,  that  there 
never  can  be  traced  home  to  the  executive  any  responsibility  for  the  measures  which 
are  planned  and  carried  at  its  suggestion.  Another  consequence  will  be  (if  it  has  not 
yet  been)  that  measures  will  be  adopted  or  defeated  by  private  intrigues,  political 
combinations,  irresponsible  recommendations,  and  all  the  blandishments  of  office,  and 
all  the  deadening  weight  of  silent  patronage." 

27  Congressional  Record,  January  13,  p.  12.  Recommending  that  cabinet  members 
be  allowed  to  attend  the  sessions  of  the  house  and  senate  and  to  take  part  in  the 
debate,  Mr.  Taft  said:  "The  rigid  holding  apart  of  the  executive  and  the  legislative 
branches  of  the  government  has  not  worked  for  the  great  advantage  of  either.  There 
has  been  much  lost  motion  in  the  machinery,  due  to  the  lack  of  cooperation  and  inter- 
change of  views  face  to  face  between  the  representatives  of  the  executive  and  the 
members  of  the  two  legislative  branches  of  the  government.  It  was  never  intended 
that  they  should  be  separated  in  the  sense  of  not  being  in  constant  effective  touch 
and  relationship  to  each.  The  legislative  and  the  executive  each  performs  its  own 
appropriate  function,  but  these  functions  must  be  coordinated.  Time  and  time  again 
debates  have  arisen  in  each  house  upon  issues  which  the  information  of  a  particular 
department  head  would  have  enabled  him,  if  present,  to  end  at  once  by  a  simple 
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has  the  support  of  President  Wilson.  By  thus  bringing  the  executive  and 
legislative  departments  face  to  face  for  purposes  of  consultation  and  col- 
laboration, the  time  of  the  legislature  would  be  economized,  it  would 
afford  a  means  by  which  congress  could  keep  itself  better  informed  of 
what  the  executive  departments  are  doing,  it  would  conduce  to  harmony 
of  action  between  the  two  departments  and  would  relieve  the  executive 
from  unnecessary  criticism  based  on  misunderstanding  and  want  of  in- 
formation. Ex-President  Taft  says: 

The  ignorance  that  congress  at  times  has  of  what  is  actually  going  on  in  the 
executive  department,  and  the  fact  that  hours  of  debate  and  pages  of  the 
Congressional  Record  might  be  avoided  by  the  answer  to  a  single  question  by 
a  competent  cabinet  officer  on  the  floor  of  either  house  is  frequently  brought 
sharply  to  the  attention  of  competent  observers.28 

There  are  few  measures  which  congress  is  called  on  to  consider  to 
which  the  heads  of  departments  are  not  competent  to  contribute  the  sort 
of  information  which  is  necessary  to  intelligent  legislation,  yet  under  the 
present  system  of  working  at  arms  length,  the  only  official  means  of 
securing  information  is  through  the  slow  and  circumlocutory  process  of 
formal  resolution  addressed  to  the  executive  and  a  written  reply.29 

explanation  or  statement.  Time  and  time  again  a  forceful  and  earnest  presentation  of 
facts  and  arguments  by  the  representatives  of  the  executive  whose  duty  it  is  to  enforce 
the  law  would  have  brought  about  a  useful  reform  by  amendment,  which  in  the 
absence  of  such  a  statement  has  failed  of  passage.  I  do  not  think  I  am  mistaken  in 
saying  that  the  presence  of  the  members  of  the  cabinet  on  the  floor  of  each  House 
would  greatly  contribute  to  the  enactment  of  beneficial  legislation.  Nor  would  this  in 
any  degree  deprive  either  the  legislative  or  the  executive  of  the  independence  which 
separation  of  the  two  branches  has  intended  to  promote.  It  would  only  facilitate  their 
cooperation  in  the  public  interest." 

28  Article  on  "The  Presidency"  in  the  Independent,  1913,  p.  1197.  Cf.,  also,  an 
editorial  in  the  Nation  for  December  26,  1912. 

29  As  an  illustration  of  the  inconveniences  resulting  from  the  present  system  which 
excludes  cabinet  members  from  occupying  seats  in  congress  the  following  passages 
may  be  cited  from  the  Congressional  Record  of  January  29,  1862,  Vol.  XL VI,  Pt.  I, 
p.  549.  The  house  was  considering  a  bill  to  authorize  the  issue  of  legal  tender  treasury 
notes. 

Mr.  Roscoe  Conkling:  "I  understand  the  gentleman  to  say  that  no  measure  like  that 
he  is  about  to  discuss  was  ever  entertained  in  debate,  or,  if  I  understand  him,  ever 
recommended  by  any  department  of  the  government;  and  I  would  like  to  inquire  of 
the  gentleman  from  Ohio  (Mr.  Pendleton),  whether  he  is  prepared  to  answer,  and  if 
not,  of  the  chairman  of  the  committee  of  ways  and  means,  or  the  gentleman  who 
reported  this  bill,  whether  the  present  secretary  of  the  treasury  is  in  favor  of  making 
paper  a  legal  tender;  and  also  whether  he  is  prepared  to  recommend  to  congress  the 
adoption  of  that  measure?  I  will  say,  with  the  permission  of  the  gentleman,  that,  for 
once,  I  should  like  very  much  to  know  what  is  the  opinion  of  the  secretary  of  the 
treasury,  embracing  not  only  the  extent  of  the  constitutional  power  but  the  economic 
and  political  extent,  if  that  is  involved  in  the  proposed  measure,  of  making  paper  a 
legal  tender  in  payments  of  debts." 
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In  this  connection,  I  venture  the  suggestion  that  the  executive  should 
be  permitted  to  designate  experts  like  the  French  Commissaires  du 
Gouvernement  to  appear  before  the  houses  for  the  purpose  of  explaining 
measures  of  an  administrative  and  technical  character.  An  assistant 
secretary,  the  chief  of  a  bureau  or  a  commissioner  who  has  had  years  of 
practical  experience  in  dealing  with  the  problems  upon  which  it  is  pro- 
posed to  legislate,  may  be  presumed  to  be  better  informed  concerning 
the  expediency  and  practicability  of  such  legislation  than  the  average 
member  of  congress.  A  brief  explanation  by  such  an  expert  would,  in 
many  cases,  throw  more  light  upon  a  proposed  bill  than  days  of  discus- 
sion by  members  whose  information  lacks  the  definiteness  and  accuracy 
which  comes  from  practical  experience  and  first  hand  knowledge. 

A  more  important  advantage  still  from  allowing  cabinet  members 
seats  in  congress  is  that  it  would  enable  the  President  to  exert  in  an  open 
and  official  manner,  that  influence  upon  legislation  which  the  country 
more  and  more  expects  of  him,  and  which  his  responsibility  to  the  nation 
implies.  As  it  is,  his  official  power  is  exhausted  when  he  has  delivered 
his  message  to  the  two  houses  for  neither  he  nor  his  ministers  may  follow 
up  his  recommendations  by  means  of  oral  explanation,  argument,  or  per- 
suasion. 

It  is  somewhat  singular  that  congress  is  one  of  the  few  legislative 
bodies  that  attempts  to  do  its  work  almost  entirely  without  expert  assist- 
ance—without the  aid  of  parliamentary  counsel,  without  bill  drafting 
and  revising  machinery,  and  without  legislative  and  reference  agencies, 
and  until  now  it  has  shown  little  inclination  to  regard  with  favor  proposals 
looking  toward  the  introduction  of  such  agencies. 

Lastly,  the  time  has  come  when  it  is  worth  considering  whether  con- 
gress should  not  abandon  the  practice  of  embodying  purely  administra- 
tive details  in  the  statutes  and  leave  to  the  executive  a  larger  power  of 
dealing  with  such  matters  by  orders  and  regulations.  The  result  would 
be  not  only  to  simplify  our  statutory  law  and  give  is  a  more  scientific 
character,  but  it  would  facilitate  the  process  of  legislation  by  confining 

Mr.  Spaulding:  "In  reply  to  the  question  of  my  colleague,  I  will  say  that  the  Secre- 
tary of  the  Treasury  has  been  called  upon  for  his  opinion  in  regard  to  the  bill.  We 
were  assured  that  his  reply  would  be  sent  to  us  yesterday,  but  we  did  not  receive  it. 
We  expect  his  answer  every  hour." 

Mr.  Roscoe  Conkling:  "I  am  not  certain  that  I  understand  what  my  colleague  said. 
Does  he  expect  a  letter  from  the  Secretary  of  the  Treasury  which  will  contain  his 
views  on  the  financial  question  and  also  on  the  legal  question?" 

Mr.  Spaulding:  "Upon  this  bill  specifically?" 

Mr.  Roscoe  Conkling:  "Containing  the  legal  tender  clause?" 

Mr.  Spaulding:  "Yes,  sir." 

Mr.  Pendleton:  "I  can  not  answer  the  question  of  the  gentleman,  so  far  as  the 
opinions  of  the  present  secretary  of  the  treasury  are  concerned." 
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the  consideration  of  congress  to  the  main  principles  involved,  and  thereby 
avoiding  waste  of  time  upon  minor  questions  and  details.  Long  and 
complicated  measures  encumbered  with  a  mass  of  details  of  an  adminis- 
trative character  cannot  be  intelligently  considered  by  an  assembly  of 
four  or  five  hundred  members.  On  the  face  of  it,  nothing  seems  more  pre- 
posterous than  to  submit  such  a  draft  to  an  assembly  of  this  sort.30 
Congress  is  unfitted  for  framing  and  discussing  administrative  regulations 
and  the  task  should  be  left  to  the  executive  officers  as  is  the  practice  in 
England,  and,  to  a  still  greater  extent,  on  the  continent.  There,  as  is 
well  known,  the  statutes  are  framed  in  general  terms,  embodying  a  state- 
ment of  the  main  principles,  and  it  is  left  to  the  minister  to  supply  the 
necessary  administrative  details  for  putting  the  statute  into  operation. 

In  England,  moreover,  the  statutes  frequently  empower  the  ministers 
to  issue  orders  in  council  having  the  same  force  as  acts  of  parliament, 
subject  only  to  the  condition  that  they  shall  be  laid  on  the  table  of  both 
houses  and  if  not  expressly  disapproved  they  become  law.  They  are 
known  as  "statutory  orders"  and  are  prepared  by  the  departments  within 
whose  jurisdictions  they  properly  belong.  They  are  printed  like  the  acts 
of  parliament  and,  in  quantity,  they  constitute  a  very  much  larger  mass  of 
legislation  than  do  the  statutes.31  The  English  have  found  no  danger 
in  this  extensive  delegation  of  legislative  power  to  the  executive  depart- 
ment; on  the  contrary,  it  is  the  testimony  of  all  the  writers  on  English 
parliamentary  procedure  that  it  is  both  wise  and  necessary.  Mr.  Lowell 
says: 

In  spite  of  the  potential  control  retained  by  the  houses  over  statutory  orders, 
the  growing  habit  of  delegating  authority  to  make  them  involves  a  substantial 
transfer  of  power  from  parliament  to  the  executive  branch  of  the  government, 
a  transfer  due  in  part  to  the  increasing  difficulty  of  legislation.32 

Formerly,  the  English  statutes  went  into  great  detail  and  attempted, 
as  American  statutes  now  do,  to  embody  the  complete  legislative  will, 
but  the  inherent  difficulties  of  modern  legislation  made  its  abandonment 
necessary.  If  congress  were  to  relieve  itself,  as  the  British  parliament 
has  lately  done,  of  the  task  of  administrative  legislation  and  delegate  a 
large  power  of  subsidiary  legislation  to  the  executive  department  which 
is  better  fitted  for  the  task,  I  venture  to  say  that  it  would  not  only  simplify 
the  problem  of  legislation,  but  it  would  result  in  a  substantial  improve- 
ment in  the  quality  of  the  legislative  output. 

The  signs  indicate  that  we  are  tending  slowly  toward  the  solution 

30  Compare  Courtenay  Ilbert,  Legislative  Forms  and  Methods,  pp.  40-41. 

31  Compare  the  testimony  of  James  Bryce  in  the  hearings  before  the  house  com- 
mittee on  library  on  various  bills  proposing  the  establishment  of  a  congressional  refer- 
ence bureau,  February  26,  1912.  (Pp.  14,  20.) 

82  The  Government  of  England,  Vol.  I,  p.  366. 
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which  I  have  indicated  above.  Mr.  Taft's  special  message  advocating 
the  admission  of  cabinet  members  to  seats  in  congress,  the  new  method 
of  executive  communication  with  congress  introduced  by  President 
Wilson,  his  well  known  desire  to  establish  closer  personal  relations  be- 
tween the  legislative  and  executive  departments,  his  willingness  to  assume 
responsibility  for  carrying  out  the  policies  of  his  party,  and  the  excellent 
results  which  have  attended  the  adoption  of  this  theory  of  executive 
leadership  by  several  recent  governors  (notably  by  Hughes  of  New  York, 
Wilson,  of  New  Jersey,  and  Cox  of  Ohio),33  are  indications  of  the  tendency 
toward  a  new  conception  of  executive  leadership.  Moreover,  the  theory 
is  in  harmony  with  one  of  the  strongest  political  tendencies  of  the  time, 
namely,  the  growing  disposition  to  exalt  the  executive  and  to  concentrate 
larger  powers  of  leadership  and  responsibility  in  his  hands.  It  is  the  in- 
evitable result  of  a  reaction  against  the  evils  of  our  exaggerated  system 
of  checks  and  balances  and  of  divided  responsibility.  Public  opinion 
approves  the  new  theory  of  executive  leadership  in  legislation.  We  read 
from  an  editorial  in  a  recent  number  of  one  of  the  most  reputable  maga- 
zines the  following  words: 

Practically  speaking,  the  popular  mind  accepts  the  President  as  head  of 
the  legislative  branch  of  the  national  government  .  .  .  the  public  expects  the 
President  to  manage  congress.  If  he  does  not  do  this,  he  is  not  considered 
a  successful  President.34 

The  truth  of  this  statement  may  be  doubted,  but  it  unquestionably 
represents  the  view  of  a  large  and  increasing  number  of  persons.  Of 
course  it  is  not  to  be  expected,  nor  is  it  desirable,  that  congress  should 
abdicate  its  legislative  power  in  favor  of  the  executive,  but  if  it  is  to  do 
its  work  smoothly  and  efficiently,  its  forces  must  be  unified  and  it  must 
have  leadership.  The  signs  seem  to  indicate  that  this  is  to  come  from 
the  President,  who,  in  the  course  of  the  evolution  of  the  Presidential 
office,  is  coming  more  and  more  to  be  regarded,  as  Mr.  Wilson  has  re- 
marked, not  only  as  the  legal  executive  but  the  responsible  leader  of  his 
party,  and  the  guide  of  the  nation  in  the  formulation  of  its  political 
policies.35 

"Compare  an  article  by  J.  M.  Mathews  entitled,  "The  New  Role  of  the  Gov- 
ernor" in  The  American  Political  Science  Review,  May,  1912,  pp.  216  et  seq. 

M  World's  Work,  November,  1913,  p.  11;  cf.,  also,  a  recent  editorial  in  the  Nation, 
Vol.  XCVI,  p.  380. 

35  Constitutional  Government,  p.  75. 
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CABINET  GOVERNMENT  IN  FRANCE* 

The  general  opinion  among  English  and  American  political  writers  is 
that  the  French  system  of  cabinet  government  is  very  nearly  a  regime  of 
"parliamentary  anarchy."1  In  recent  years  it  has  also  been  the  object  of 
severe  attack  by  many  French  scholars,  notably  by  Professors  Duguit, 
Moreau,  Barthelemy,  and  Faguet,  and  by  public  men  like  Charles  Benoist, 
Raymond  Poincare  and  others,  who  assert  that  while  the  cabinet  system 
has  been  established  by  law,  it  does  not  exist  in  fact,  but  in  its  place  is 
to  be  found  a  poor  imitation  of  the  true  cabinet  system  of  England, 
upon  which  that  of  France  was  supposed  to  have  been  modeled.2 

One  undoubted  reason  why  cabinet  government  in  France  has  not 
worked  smoothly  is  to  be  found  in  the  fact  that  it  is  not  an  indigenous 
institution.  It  was  transplanted  from  the  country  of  its  origin  where  it 
had  taken  deep  root  and  had  developed  to  a  high  state  of  efficiency 
through  a  long  process  of  evolution,  and  was  suddenly  introduced  into 
one  where  the  historical  traditions,  political  habits,  and  mental  aptitudes 
of  the  people  were  very  unlike  those  of  the  English.  In  the  enthusiasm  for 
English  institutions  which  inspired  the  French  liberals  after  the  close 
of  the  Napoleonic  wars,  they  ignored  these  differences  of  conditions  and 
introduced  the  English  system,  largely  because  it  "had  given  England  a 
century  and  a  half  of  prosperity."3  There  were  a  few,  however,  who,  like 
Royer-Collard,  pointed  out  that  English  institutions  were  unsuited  to 
French  conditions,  and  for  this  reason  they  opposed  the  introduction  of 

*  From  the  American  Political  Science  Review,  Vol.  VIII,  No.  3  (August,  1914). 
Cf.  Article  on  "French  War  Cabinets,"  in  the  American  Political  Science  Review,  Vol. 
XI,  563-568  (1917). 

1  Compare  the  views  of  Bodley,  France,  Vol.  II,  Bk.  Ill,  Chap.  5;  Bagehot,  The 
English  Constitution,  2d  edition,  pp.  47-52;  Low,  The  Governance  of  England,  p. 
118;  and  Bradford,  The  Lesson  of  Popular  Government,  Vol.  I,  Chap.  15. 

2  On  this  point,  see  Duguit,  "Le  Fonctionnement  du  Regime  Parlementaire  en 
France,"  in  die  Rev.  Pol.  et  Pari.,  Vol.  XXV,  pp.  363  et  seq.;  Moreau,  "Le  Pouvoir 
Ministeriel,"  Ibid.,  Vol.  VII,  p.  103;  also  his  Pour  le  Regime  Parlementaire,  p.  308; 
Benoist,  "Parlements  et  Parlementarisme,"  Rev.  des  Deux  Mondes,  Vol.  CLX,  p.  583; 
also  his  book  entitled  La  Reforme  Parlementaire;  Poincare,  Questions  et  Figures 
Politiques,  pp.  93  et  seq.;  Thiebaud,  "La  Crise  du  Parlementarisme"  in  the  Rev. 
Hebdomadaire,  May  2,  1908,  p.  6;  Ephraim,  "Le  Regime  Pari,  en  Angleterre  et  en 
France,"  Rev.  Pol.  et  Pari,  Vol.  VII,  p.  125;  Barthelemy,  "Le  Role  du  Pouvoir  Executif 
dans  les  Republiques  Modemes,"  pp.  680  et  seq. 

8  Compare  Benjamin  Constant,  Cours  de  Politique  Constitutionnelle,  Vol.  I,  p.  469. 

[141] 


142  STUDIES  IN  GOVERNMENT 

a  system  of  government  modeled  upon  that  of  a  country  in  which  such 
dissimilar  conditions  existed.4 

Moreover,  the  cabinet  system  which  the  French  introduced  was  a  rather 
imperfect  copy  of  the  English  model.  While  the  charter  of  1814  de- 
clared the  king  to  be  irresponsible  and  the  ministers  responsible,  there 
was  no  provision  requiring  the  countersignature  of  a  minister  to  the  royal 
acts,  nor  was  the  character  of  ministerial  responsibility  defined,  that  is 
to  say,  no  distinction  was  made  between  the  criminal  and  political  re- 
sponsibility of  the  ministers.5  Furthermore,  the  right  of  interpellation 
followed  by  debate  and  motions  of  confidence  or  censure  was  not  recog- 
nized by  the  charter,  and  the  actual  role  played  by  the  French  king  in 
the  government  was  incompatible  with  the  normal  functioning  of  the 
true  parliamentary  regime.  He  was  not  content  to  play,  like  the  English 
King,  the  part  of  an  impartial  arbiter,  but  insisted  upon  having  a  personal 
policy,  the  exercise  of  which  frequently  brought  him  into  conflict  with 
the  chambers.  Although  it  was  admitted  that  the  ministers  must  have 
the  confidence  of  the  parliament,  their  tenure,  in  fact,  was  largely  de- 
pendent upon  the  will  of  the  crown. 

Finally,  France,  then  as  now,  lacked  the  two-party  system  such  as 
existed  in  England,  and  consequently  the  ministries  were  constituted  by 
coalitions  and  were,  as  a  result,  unstable  and  short  lived.6  With  the  ad- 
vent of  the  July  monarchy,  the  preponderance  of  authority  was  shifted 
from  the  crown  to  the  parliament  and  the  control  of  the  chambers  over 
the  ministers  became  more  effective.  The  crown  was  now  reduced  to  the 
role  which  M.  Thiers  assigned  it  in  his  well  known  aphorism:  "The  king 
reigns  but  does  not  govern." 

The  constitutional  laws  of  the  third  republic  provide  the  necessary 
paraphernalaia  of  cabinet  government,  the  essential  feature  of  which  is 
a  politically  irresponsible  titulary  of  the  executive  power,  whose  official 
acts  must  be  countersigned  by  the  ministers  who  are  collectively  re- 
sponsible therefor  to  the  legislature,  and  who  have  the  right  to  be  heard 
by  the  chambers.7  The  right  of  dissolution  as  a  means  of  terminating  con- 

4  "If  you  wish  to  introduce  the  English  government  into  France,"  said  Royer- 
Collard,  "give  us  the  physical  and  moral  constitution  of  England,  make  the  history  of 
England  our  history  and  put  into  our  political  balance  a  powerful  and  honored  aris- 
tocracy." Quoted  by  Barthelemy,  L 'Introduction  du  Regime  Parlementaire  en  France, 
p.  17. 

5  Michon,  Le  gouvernement  Parlementaire  sous  la  Restauration,  pp.  33-34. 

6  Cf.  Dupriez,  Les  Ministres  dans  les  Principaux  Pays  d'Europe  et  d'Amerique,  Vol. 
II,  pp.  295-300. 

7  In  France,  the  ministers  have  the  entree  to  both  chambers  and  must  be  heard 
whenever  they  demand  it,  whether  they  are  members  or  not.  In  England,  on  the 
contrary,  ministers  may  appear  only  in  the  chambers  of  which  they  are  members  and, 
consequendy,  a  minister  may  address  the  chamber  of  which  he  is  not  a  member  only 
through  the  medium  of  an  undersecretary  of  state. 
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flicts  between  the  legislative  and  executive  departments— an  essential 
part  of  the  mechanism  of  cabinet  government— is  also  provided  for  in  the 
text  of  the  constitution.  Finally,  custom  has  added  the  right  of  interpella- 
tion, which  did  not  exist  under  the  monarchy,  and  which  does  not  exist 
in  English  parliamentary  procedure  in  the  form  which  it  has  acquired 
in  France.  The  French  constitution,  however,  makes  certain  deviations 
from  the  English  system,  which  have  profoundly  affected  the  working 
of  cabinet  government  in  that  country.  Thus  the  power  of  dissolution  can 
only  be  exercised  with  the  consent  of  the  senate  and  the  senate  cannot 
itself  be  dissolved,  although  the  constitution  declares  that  the  ministers 
shall  be  responsible  to  the  chambers.8  The  necessity  which  the  ministry 
is  thus  placed  under  of  obtaining  the  consent  of  the  upper  chamber  to 
dissolve  the  lower  chamber  for  the  purpose  of  appealing  to  the  electorate, 
and  the  demand  of  the  senate  that  the  ministry  shall  be  responsible 
to  it  as  well  as  to  the  other  chamber,  in  practice,  add  to  the  difficulties 
under  which  cabinet  government  in  France  is  carried  on.9  Certain  cus- 

8  For  the  view  that  the  government  should  have  the  power  to  dissolve  the  senate 
as  well  as  the  chamber,  see  Faguet,  Problemes  Politiques,  p.  45.  Thus  in  1896,  at  the 
time  of  the  conflict  between  the  two  houses  over  the  question  of  appropriations  for 
the  expedition  to  Madagascar,  a  dissolution  of  the  senate,  which  refused  to  consent 
to  the  appropriations,  would  have  been  the  most  effective  solution  of  the  difficulty. 

9  The  late  Professor  Esmein,  arguing  mainly  from  English  and  Belgian  practice  and 
from  French  practice  under  the  monarchy  (1814-48),  defended  the  thesis  that  the 
ministers  were  responsible  only  to  the  chamber  of  deputies.  If,  he  said,  the  senate 
cannot  itself  be  dissolved,  yet  (with  the  assent  of  the  president),  it  may  dissolve  the 
chamber  of  deputies  and  may  overthrow  a  ministry  it  is  not  the  equal  but  die  master 
of  the  lower  chamber.  Droit  Constitutionnel,  5th  edition,  p.  738.  But  the  contrary 
view  is  maintained  by  Professor  Duguit  and  the  vast  majority  of  French  publicists  and 
political  writers.  See  especially,  Duguit,  Droit  Constitutionnel,  ed.  of  1911,  Vol.  II, 
pp.  431  et  seq.;  Moreau,  Rev.  du  Droit  Pub.,  Vol.  IX,  pp.  79  et  seq.;  Jules  Simon, 
"Le  Regime  Parlementaire  en  1894"  in  the  Rev.  Pol.  et  Pari.,  fol.  i,  pp.  8  et  seq.; 
and  LafBtte,  "Lettres  d'un  Parlementaire"  in  the  Rev.  Pol.  et  Lit.,  February  4,  1893, 
p.  151.  They  base  their  contention  first  of  all,  upon  the  language  of  the  constitution 
which  declares  that  the  ministers  shall  be  solidly  responsible  to  the  chambers.  Thus 
says  M.  Laffitte,  "The  constitution  of  1875  does  not  say  that  the  ministers  are  re- 
sponsible to  the  chamber;  it  says  they  are  responsible  to  the  chambers;  the  authors  of 
the  constitution  knew  what  they  wished  to  say  and  they  said  it  in  good  French.  They 
believed  that  in  a  democratic  state  the  two  chambers  ought  to  be  the  expression  of 
the  general  will;  this  being  so,  they  desired  that  the  cabinet  should  be  responsible 
not  to  one  half  of  the  parliament,  but  to  the  parliament  entire.  And  if  this  rule  were 
freely  observed,  there  would  be  fewer  ministerial  crises.  Suppose  that  tomorrow  the 
ministry,  beaten  in  the  chamber  by  a  half  dozen  votes,  but  assured  of  a  strong 
majority  in  the  senate,  should  refuse  to  resign.  Perhaps  public  opinion  would  be 
taken  by  surprise  and  more  than  one  person  would  cry  'parliamentary  coup  d'etat';  but 
I  maintain  that  the  ministry  that  should  do  this  would  be  within  the  letter  and 
spirit  of  the  constitution  and  I  defy  anyone  to  prove  the  contrary  from  the  text." 
The  argument  from  English  practice  and  from  French  practice  under  the  monarchy 
is,  they  maintain,  inadmissible  because  in  each  case  the  upper  chamber  does  not 
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toms  and  political  practices,  as  well  as  defective  constitutional  arrange- 
ments are  also  partly  responsible  for  the  rather  unsatisfactory  working 
of  cabinet  government  in  France. 

Thus  the  power  of  dissolution,  everywhere  regarded  as  a  counterpart 
of  the  political  responsibility  of  the  ministers,  although  provided  for  in 
the  text  of  the  fundamental  laws,  has,  in  consequence  of  the  unwise,  if 
not  the  unconstitutional,  exercise  of  it  by  MacMahon  at  the  time  of  the 
seize-mai  crisis  of  1877,  fallen  into  discredit  and  can  now  hardly  be  re- 
garded as  a  part  of  the  mechanism  of  the  French  parliamentary  regime. 
It  is,  however,  a  necessary  means  of  preventing  the  legislature  from  im- 
posing upon  the  government  a  policy  which  does  not  have  the  approval 
of  the  country  and  of  settling  conflicts  between  the  ministry  and  the 
legislature  through  an  appeal  to  the  electorate;  in  short,  it  is  a  means  of 
keeping  the  executive  and  legislature  in  accord  and  of  preventing  the 
legislature  from  misrepresenting  the  country.10  During  the  period  of 
the  Restoration  and  the  July  Monarchy  it  had  the  support  of  the  most 
distinguished  liberals  like  Benjamin  Constant,11  and  was  frequently  re- 
sorted to  for  the  settlement  of  conflicts  between  the  chamber  and  the 
ministry.12  It  has,  of  course,  been  frequently  exercised  in  England  where 

rest  upon  an  elective  basis.  The  French  senate,  they  point  out,  has  equal  powers  of 
legislation  with  the  chamber  of  deputies;  it  may  address  questions  and  interpellations 
to  the  ministers  and  may  vote  orders  of  the  day,  of  confidence  and  censure  under 
exactly  the  same  conditions  as  the  chamber  may.  Finally,  they  argue  that  it  was 
clearly  the  intention  of  the  authors  of  the  constitution  to  give  these  two  chambers 
equality  of  power  and  the  great  republican  leaders  of  the  time  such  as  Jules  Simon 
and  Gambetta  so  understood  it.  In  practice,  ministers  have  several  times  resigned  in 
consequence  of  hostile  votes  of  the  senate,  the  last  instance  occurring  in  1913, 
following  the  rejection  by  the  senate  of  the  electoral  reform  bill  passed  by  the 
chambers  in  July,  1912.  In  1896,  the  Bourgeois  ministry  was  practically  forced  to 
retire  because  the  senate  refused  to  vote  an  appropriation  for  the  expedition  to 
Madagascar  so  long  as  the  existing  ministry  remained  in  power  as  it  insisted  on  doing 
"in  violation  of  the  constitution."  But  the  issue  of  this  notable  conflict,  says  Esmein, 
was  not  decisive.  "It  showed,"  he  says,  "that  the  senate  has  the  power  to  compel  the 
resignation  of  a  ministry  but  it  did  not  demonstrate  that  it  had  the  right  to  do  so." 
Whatever  may  be  the  correct  legal  interpretation  of  the  constituional  power  of  the 
senate  to  unmake  ministries,  there  is  no  doubt  as  Jules  Ferry  once  remarked,  that 
it  may  create  a  situation  in  which  it  is  impossible  for  them  to  govern.  In  this  connec- 
tion it  may  be  remarked  that  the  chamber  of  deputies  has  many  times  overthrown 
cabinets  that  had  the  entire  confidence  of  the  senate.  Two  notable  examples  were  the 
reversal  of  the  Gambetta  ministry  in  1882  and  the  ministry  of  Jules  Ferry  in  1884. 

10  Compare  Esmein,  op.  cit.,  p.  138.  Under  the  system  of  parliamentary  govern- 
ment, observes  M.  Esmein,  the  power  of  dissolution  is  natural,  legitimate  and  almost 
necessary.  See  also  Duguit,  "Le  Fonctionnement  du  Regime  Parlementaire  en  France" 
Rev.  Pol.  et  Pari,  vol.  XXV,  p.  367. 

"  Reflexions  sur  les  Constitutions,  p.  30. 

12  Eleven  times  under  the  Restoration  and  six  times  during  the  July  monarchy.  See 
Matter,  Dissolution  des  Assemblies  Parlementaires,  pp.  66,  82. 
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it  is  regarded  not  as  a  dangerous  weapon  against  the  liberties  of  the 
people  but  as  an  indispensable  condition  of  responsible  government13 
and  even  in  Germany,  where  the  system  of  cabinet  government  does  not 
exist,  it  has  been  resorted  to  a  number  of  times  since  the  establishment  of 
the  Empire  to  ascertain  the  will  of  the  country  upon  important  questions 
of  public  policy.14  But,  strangely  enough,  the  French  republicans  of 
today  regard  the  power  of  dissolution  as  a  monarchical  institution  capable 
of  being  employed  against  the  rights  and  liberties  of  the  people.  Re- 
sorted to  but  a  single  time  since  the  establishment  of  the  third  republic 
(May  16,  1877),  it  has  fallen  into  desuetude  and  in  all  likelihood  an  inti- 
mation from  the  executive  of  an  intention  to  dissolve  the  chamber  with 
a  view  to  taking  an  appeal  to  the  country  would  be  followed  by  a  general 
cry  of  "dictator"  or  "coup  d'etat." 

Another  custom  which  has  tended  to  distort  the  cabinet  system  of 
France  and  to  interfere  with  its  normal  functioning  is  the  excessive  role 
which  the  chambers  insist  upon  playing  both  in  legislation  and  in  ad- 
ministration. As  the  veteran  deputy,  Charles  Benoist,  has  pointed  out 
in  a  critical  study  of  the  French  system,  true  parliamentary  government 
implies  a  certain  equilibrium  among  the  several  organs  and  whenever 
one  of  them  becomes  so  strong  as  to  destroy  this  equilibrium,  the  sys- 
tem becomes  a  "deformation  and  a  corruption"  of  the  real  parliamentary 
system."15 

The  general  opinion  among  the  highest  authorities  on  the  subject  is 
that  the  true  role  of  the  chambers,  where  the  cabinet  system  prevails, 
consists  mainly  in  controlling  the  ministers  and  compelling  them  to  re- 
sign only  when  their  general  policies  no  longer  meet  the  approval  of 
the  legislature.16  Thus  in  England  where  the  cabinet  system  has  attained 
the  greatest  success,  the  house  of  commons  is  guided  and  directed  by  the 
ministry;  indeed,  as  Sidney  Low  remarks,  English  cabinets  have  in  recent 
years  rarely  been  turned  out  by  the  House  for  what  they  have  done.17 
He  emphasizes  what  Bagehot18  many  years  ago  maintained,  that  the 
principal  function  of  the  house  is  selective,  that  is,  the  making  and  un- 
making of  cabinets  rather  than  itself  legislating  and  administering.  In 
France,  the  respective  roles  of  the  chambers  and  the  ministry  are  re- 

M  Since  1783  there  have  been  29  dissolutions  of  the  English  House  of  Commons. 
See  Todd,  Parliamentary  Government  in  England,  vol.  i,  p.  162,  and  Low  Governance 
of  England,  pp.  107-109. 

14  Since  1873  the  German  Reichstag  has  been  five  times  dissolved  for  the  purpose 
of  consulting  the  electorate. 

""Parlements  et  Parlementarisme"  Rev.  des  Deux  Mondes,  vol.  160,  pp.  574, 
583. 

"Compare  Duguit,  "Le  Fonctionnement  du  Regime  Parlementaire,"  Rev.  Pol.  et 
Pari,  vol.  xxv,  p.  367. 

17  The  Governance  of  England,  p.  81.      **  The  English  Constitution,  ch.  6. 
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versed;  the  ministry  instead  of  guiding  the  legislature  is  itself  controlled 
and  directed  by  the  legislature  not  only  in  respect  to  questions  of  gen- 
eral policy,  but  as  regards  subsidiary  matters  of  legislation  and  adminis- 
tration. Not  content  with  depriving  the  chief  of  state  of  his  constitutional 
prerogatives  and  reducing  him  to  the  position  of  a  figure  head,19  the 
French  chambers  insist  upon  throwing  the  ministers  out  upon  trivial 
questions,  and  this  notwithstanding  the  constitutional  prescription  that 
they  shall  be  responsible  only  for  their  general  policies.  What  is  more 
regrettable,  they  have  more  and  more  shown  a  disposition  to  meddle  in 
the  details  of  administration  by  dictating  appointments  and  promotions, 
giving  orders,  and  interpellating  the  ministers  upon  petty  incidents 
which  arise  in  the  course  of  the  administration.  M.  Faguet,  an  incisive 
critic  of  French  parliamentary  customs,  remarks  that  the  chambers  not 
only  legislate  and  control,  but  they  also  govern  and  administer.  It  has 
come  to  pass,  he  says,  that  France  is  governed  eight  months  of  the  year 
by  parliament,  and  only  four  months  by  the  ministers.20 

The  French  ministers,  says  Professor  Moreau,21  can  hardly  be  called 
"the  government,"  they  go  through  the  forms  and  gestures,  they  appoint 
functionaries,  regulate  affairs,  and  issue  decrees,  but  they  do  not  govern, 
if  by  government  we  understand  the  direction  of  the  nation  to  a  common 
end.  Cabinet  government  in  France,  he  declares,  is  reversed,  the  head 
being  on  the  ground  and  the  feet  in  the  air,  the  chambers  governing 
instead  of  administering  and  directing  the  ministers  instead  of  being 
guided  by  them.22  This  false  appreciation  of  the  respective  roles  of  the 

19  Compare  my  article  on  "The  Presidency  of  the  French  Republic"  in  the  North 
American  Review  for  March,  1913,  pp.  334-349. 

20  Problemes  Politiques,  p.  8;  see  also  his  Culte  d'Incompetence,  Chap.  II. 

21  "Le  Pouvoir  Ministeriel,"  Revue  Politique  et  Parlementaire,  vol.  7,  p.  103. 

22  Many  other  French  writers  have  dwelt  upon  the  consequences  of  the  increas- 
ing tendency  of  the  chambers  to  depart  from  their  true  role  and  to  interfere  in  the 
ordinary  administration.  M.  Laffitte  (Le  Suffrage  Universel,  Chap.  4)  emphasizes  the 
unfitness  of  the  chambers  for  governing  and  administering.  In  recent  years,  he 
adds,  one  might  almost  ask  if  there  is  a  government  and  if  so  where  is  it.  So  great 
has  become  the  practice  of  the  deputies  in  meddling  in  the  affairs  of  the  ministers, 
and  particularly  in  respect  to  appointments,  promotions  and  removals,  that  according 
to  M.  Sabbatier  (Rev.  Pol.  et  Pari.,  Nov.  10,  1911,  p.  204)  the  term  "parliamentarism" 
no  longer  describes  the  French  system;  the  true  name,  he  says,  should  be  "depu- 
tantism."  Compare  also  Spuller,  "Quatorze  mois  de  Legislature"  in  the  Rev.  Pol.  et 
Pari.,  Vol.  ii,  p.  3;  Eichthal,  "Nos  Mceurs  Parlementaires,"  Rev.  Pol.  et  Pari.,  Vol.  vi, 
pp.  136-140;  Duguit,  article  cited  p.  367;  Ferneuil,  "Nos  Mceurs  Parlementaires" 
(1895);  and  Laveleye,  "Le  Reg.  Pari,"  Rev.  des  deux  Mondes  Dec.  15,  1892.  "The 
chamber  of  deputies,"  remarks  M.  Barthelemy,  Pouvoir  Executif  dans  les  Republiques 
Modernes,  p.  681,  "is  not  content  to  be  a  mere  collaborator  with  the  executive  power 
in  the  formulation  of  general  rules  of  policy;  it  wishes  to  govern  alone,  and  this  is  not 
all:  it  wishes  to  administer,  it  descends  into  the  smallest  details  of  the  execution  of 
the  laws— it  does  not  counsel,  it  ordains,  it  is  the  supreme  dictator  of  the  administra- 
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chambers  and  ministers,  said  M.  Lebon,  writing  in  1894  is  the  funda- 
mental cause  of  the  legislative  sterility  which  has  characterized  the 
operation  of  the  French  parliamentary  regime  in  recent  years.23 

One  of  the  worst  forms  of  abuse  which  the  interference  of  the  chambers 
has  taken  in  recent  years  is  that  of  indiscriminate  interpellation  of  the 
ministers.  Originally  intended  as  a  form  of  procedure  for  interrogating 
the  ministers  upon  their  general  policies  and  of  calling  them  to  account, 
it  has  degenerated  into  a  means  of  harassing  them  and  of  consuming  the 
time  of  the  legislature  in  the  discussion  of  secondary  and  even  trivial 
matters  which  in  the  English  house  of  commons  would  be  regarded  as 
quite  beneath  the  dignity  of  the  chamber.  Yet  the  chamber  of  deputies 
has  firmly  refused  to  consent  to  an  amendment  of  the  rules  restricting 
the  privilege  of  interpellation  in  the  interest  of  a  more  expeditious  legis- 
lative procedure.  "There  is  no  petty  incident  of  local  police,  no  appoint- 
ment of  a  functionary,  however  insignificant,"  says  Professor  Duguit, 
"that  is  not  made  the  subject  of  an  interpellation."  Ministers  have  been 
compelled  to  submit  to  interpellations  on  such  trivial  matters  as  the 
remarks  of  a  university  professor  to  his  class,  the  sermon  of  a  country 
cure,  an  ordinance  issued  by  the  mayor  of  a  village,  what  some  official 
was  reported  to  have  said  about  a  European  alliance,  and  similar  matters. 
Such  a  practice,  Professor  Duguit  goes  on  to  say, 

gives  rise  to  continual  intrigues,  combinations  in  the  lobbies  which  make  and 
unmake  artificial  and  ephemeral  majorities;  the  ministers,  never  sure  of  their 
future  and  continually  absorbed  by  the  fear  of  an  interpellation  and  of  a 
possible  downfall,  are  concerned  only  with  recruiting  their  strength  from  among 
their  friends  in  parliament  by  distributing  among  them  the  government  favors 
at  their  disposal.  This  is  not  true  parliamentary  government,  but  its  caricature.24 

tion.  Its  domination  extends  to  all  affairs,  all  interests,  all  functionaires,  all  citizens. 
We  have  reached  the  terminus  of  what  Benjamin  Constant  called  the  Taorrible  route 
of  parliamentary  omnipotence.' " 

23  Reforme  Parlementaire,"  Rev.  Pol.  et  Pari.,  Vol.  ii,  p.  238. 

24  From  1902  to  1906  there  were  262  requests  in  the  chamber  of  deputies  for  inter- 
pellations and  of  these  140  were  actually  discussed.  See  Onimus,  Questions  et 
Interpellations,  p.  91.  Bloch  (Regime  Parlementaire,  p.  83),  gives  somewhat  different 
figures.  From  the  time  of  the  meeting  of  the  present  parliament  in  June  1910  to 
November  1911,  232  interpellations  were  addressed  to  the  ministers,  of  which  108 
had  been  discussed  by  the  later  date.  See  Etat  des  Travaux  Legislatifs  de  la  Ch.  des 
Deps.,  ses.  extra  de  1911,  p.  90.  A  writer  in  the  magazine  Lectures  Pour  Tous  for 
November,  1901  (p.  106)  states  that  a  single  ministry  was  subjected  to  115  interpella- 
tions and  291  questions  during  its  brief  existence  of  less  than  two  years. 

The  Casimir-Perier  ministry  was  subjected  to  22  interpellations  and  26  questions 
within  a  period  of  less  than  six  months.  Five  different  interpellations  were  addressed 
to  the  Combes  ministry  in  regard  to  the  expulsion  of  an  Alsatian  priest — See  an 
address  by  the  president  of  the  chamber,  Jan.  10,  1893.  (Rev.  Pol.  et  Lit.,  Apr.  15, 
1893,  p.  472)  where  it  is  stated  that  580  hours,  amounting  to  one-third  of  the  time 
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It  is  the  opinion  of  some  authorities  on  French  parliamentary  proce- 
dure that  nine-tenths  of  the  interpellations  daily  addressed  to  the  minis- 
ters could  be  disposed  of  as  simple  questions  upon  which  a  short  dialogue 
between  the  ministers  and  the  interpellating  member  would  be  sufficient, 
as  is  the  practice  in  the  house  of  commons  without  the  necessity  of  gen- 
eral debate,  followed  by  a  vote  of  censure  or  of  confidence.25 

The  continual  harassing  of  the  ministers  by  means  of  interpellations 
upon  petty  matters,  as  though  it  were  a  sort  of  pastime,  and  the  fre- 
quent upsetting  of  cabinets  upon  orders  of  the  day  resulting  therefrom 
afford  a  striking  contrast  to  the  attitude  of  the  English  house  of  commons 
toward  the  ministry.  The  house  of  commons  trusts  the  ministers,  does 
not  bombard  them  with  daily  interpellations  upon  unimportant  matters 
and  manifests  no  disposition  to  control  them  except  in  respect  to  policies 
of  general  interest.  "The  principle  of  parliament,"  observes  Bagehot,  "is 
obedience  to  leaders;  it  chooses  its  leaders  and  then  follows  them,  what 
they  propose,  it  supports."  That  of  the  French  chamber  toward  the 
ministry,  on  the  contrary,  is  one  of  distrust  and  suspicion:  it  refuses  to 
follow  their  leadership  or  to  allow  them  a  free  hand  in  the  conduct  of  the 
government,  and  exercises  over  them  a  surveillance  and  control  which 
is  no  part  of  the  English  practice. 

Another  extra-constitutional  reason  alleged  for  the  unsatisfactory  work- 
ing of  the  cabinet  system  of  France  is  to  be  found  in  the  somewhat  dis- 
organized and  undisciplined  state  of  political  parties.  Experience  has 
demonstrated  that  the  parliamentary  machine  will  not  operate  smoothly 
where  the  two-party  system  is  lacking.  The  representatives  in  the  chamber 
to  which  the  ministry  is  responsible  must  be  organized  into  two  clearly 
differentiated  and  well  disciplined  parties,  between  which  the  govern- 
ment oscillates  from  time  to  time,  each  party  being  united  upon  a  common 
program  of  national  policies  and  each  having  its  acknowledged  leaders 

of  the  chamber  had  been  taken  up  in  the  discussion  of  interpellations  since  the  be- 
ginning of  the  existing  parliament. 

25  Discussing  the  abuses  of  interpellation  in  the  French  parliament,  M.  Faguet 
asks:  "What  do  the  members  do  during  the  eight  months  of  the  parliamentary 
session?  Like  the  man  in  the  comedy,  they  do  nothing,  although  they  act;  they  make 
an  enormous  fuss  without  any  results.  Their  performances  are  a  sort  of  gymnastics. 
They  interpellate,  they  speak,  they  cry,  they  vociferate  upon  daily  affairs— the  results 
are  deplorable:  instability  of  the  executive  power,  ephemeral  and  rapidly  dissolving 
ministries— one  every  six  months  as  a  rule.— Their  thoughts  are  absorbed  and  their 
time  consumed  in  manoevuers,  the  making  of  combinations  and  the  devising  of 
schemes  to  avoid  being  overthrown,  in  answering  interpellations  on  trivial  matters  or  in 
listening  to  appeals  from  deputies  for  favors.  Problemes  Politiques,  p.  17.  For  further 
discussion  of  this  subject,  see  Onimus,  Questions  et  Interpellations  (1906);  Bloch 
Regime  Parlementaire  (1903),  pp.  82-83;  Poincar6,  Questions  et  Figures  Politiques, 
pp.  87  et  seq. 
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who  are  obeyed  and  followed  by  the  rank  and  file.26  "Parliamentary  gov- 
ernment would  yield  as  good  results  in  France  as  in  England,"  declares 
one  French  writer,  "if  the  voters  would  only  send  to  the  parliament  a 
homogeneous  and  disciplined  majority  capable  of  following  a  leader."27 

In  the  Palais  Bourbon  where  the  deputies  hold  their  sessions,  one  notes 
the  absence  of  the  long  aisle  which  in  the  house  of  commons  separates 
two  compact  homogeneous  parties.  The  seats  in  the  French  chamber 
are  arranged  in  the  form  of  a  hemicycle  as  if  especially  designed  for  the 
accommodation  of  a  French  assembly.  In  the  place  of  two  parties  facing 
each  other,  there  are  a  dozen  parties,  groups,  sub-groups,  and  coteries 
of  a  more  or  less  incoherent  character  ranged  from  right  to  left,  begin- 
ning with  the  most  reactionary  group  and  ending  with  the  ultra  radicals, 
hardly  any  two  of  which  have  a  common  program  or  any  solidarity  of 
political  interests. 

Mr.  Bodley  affirms  that  the  "chronic  inability  of  the  French  to  produce 
the  two-party  system  is  in  itself  a  sure  sign  of  their  incapacity  for  parlia- 
mentary government."28  The  truth  of  this  rather  severe  judgment  may  be 
doubted,  but  there  is  no  difference  of  opinion  among  the  French  writers 
that  the  group  system  as  it  exists  in  France  is  a  serious  obstacle  to  the 
smooth  functioning  of  the  parliamentary  machine. 

The  chief  reason  for  the  failure  of  the  French  to  organize  into  national 
parties  is  that  national  issues  with  them  are  too  often  subordinated  to 
local  issues.  The  situation  has  been  well  described  by  Professor  Moreau 
in  the  following  words: 

The  ministers  are  dependent  upon  the  deputies;  the  deputies  are  dependent 
upon  the  local  electors,  and  the  electors  having  more  solicitude  for  the  local 
interests  than  for  the  general  interests,  it  happens  that  the  legislative  elections 
are  made  upon  a  program  limited  to  local  questions,  because  the  deputy  is  in 
an  excellent  position  to  obtain  the  solutions.  Desirous  of  retaining  his  seat,  he 
concerns  himself  only  with  the  local  interests,  he  persecutes  the  ministers  and 
bargains  with  them;  the  ministers  absorbed  with  this  traffic  are  diverted  from 
the  serious  study  which  the  affairs  of  the  state  demand  of  them.  The  conse- 
quence is,  national  parties  cannot  be  formed  among  electors  and  deputies  think 
only  of  municipal  interests.29 

28  On  the  two-party  system  as  an  essential  condition  of  cabinet  government,  compare 
Moreau,  "Pouvoir  Ministeriel"  in  the  Rev.  Pol.  et  Pari.,  Vol.  ii,  p.  103,  also  his  "Pour 
le  Regime  Parlementaire,"  p.  106;  Duguit,  Rev.  Pol.  et  Pari,  Vol.  xxv,  pp.  370-371; 
Lowell,  Government  and  Parties  in  Continental  Europe,  Vol.  i,  p.  71;  Low,  Governance 
of  England,  pp.  118  et  seq;  Bagehot,  The  English  Constitution,  2d.  ed.,  p.  47;  Bodley, 
France,  Vol.  ii,  p.  176;  Laffite,  "Lettres  d'un  Parlementaire,"  Rev.  Pol.  et  Lit.,  Jan.  21, 
1893,  p.  73;  and  Saleilles,  "Develop,  of  the  Present  Constitution  of  France,"  Annals, 
Amer.  Acad,  of  Pol.  and  Social  Science,  Vol.  vi,  p.  65. 

27  Cf.  Ephraim,  "Le  Regime  Parlementaire,"  Rev.  Pol.  et  Pari,  Vol.  vii,  p.  592. 

28  France,  Vol.  ii,  p.  176. 

2VPour  le  Regime  Parlementaire,  p.  319.  Compare  also  LafEtte   ("Lettres  d'un 
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The  remedy  for  this  evil,  according  to  the  great  majority  of  French 
publicists  and  political  writers  lies  in  the  abolition  of  the  system  of  choos- 
ing deputies  from  petty  single-member  districts  and  the  substitution  of 
the  general  ticket  method  ("Scrutin  de  liste"),30  but  the  latter  system  has 
been  more  than  once  tried  in  France  (the  last  time  from  1885  to  1889), 
and  experience  with  it  was  not  such  as  to  convince  one  of  the  efficacy  of 
the  proposed  remedy. 

Several  notable  attempts  have  been  made  by  strong  and  popular 
premiers  to  create  a  true  government  party  in  the  place  of  the  more  or 
less  artificial  and  ephemeral  coalitions  which  are  so  largely  responsible 
for  the  brevity  and  uncertainty  of  the  ministerial  tenure.  Thus  in  Febru- 
ary, 1911,  M.  Briand,  then  president  of  the  council,  declared  in  the  course 
of  an  interpellation  of  his  ministry  that  he  would  be  satisfied  only  with 
a  majority  composed  of  deputies  representing  the  four  groups  of  the 
left,  namely,  the  democratic  left,  the  radical  left,  the  radical  socialists, 
and  the  republican  socialists.  At  the  same  time,  he  announced  that  he 
would  not  accept  the  support  of  deputies  from  other  groups  than  those 
mentioned,  believing  that  the  exclusion  of  "outsiders"  would  tend  to 
unify  and  solidify  into  one  homogeneous  party  the  several  groups  which 
collectively  constituted  the  majority.  "The  government,"  he  said,  "in  order 
to  have  a  stable  majority,  must  be  composed  not  of  men  who  are  grouped 
or  brought  together  by  the  hazard  of  circumstances,  but  of  men  united 
among  themselves  and  attached  to  the  government  by  an  affinity  of 
ideas  and  who  are  resolved  to  pursue  in  a  strict  spirit  of  solidarity  and  of 
reciprocal  confidence  the  attainment  of  a  common  end."31  But  M.  Briand's 
effort  failed  and  he  resigned.  Waldeck-Rousseau  and  fimile  Combes  be- 
fore him  had  essayed  a  somewhat  similar  task  but  they,  too,  failed.82 

In  France,  where  there  is  no  homogeneous  majority  with  its  recognized 
leaders,  the  difficulty  of  selecting  a  premier  is  naturally  often  very  great 
and  not  infrequently  the  post  is  tendered  to  half  a  dozen  men  in  succes- 
sion before  one  is  found  who  is  able  to  succeed,  when  he  has  once  ac- 
cepted the  charge.  The  out-going  ministry  has  in  all  probability  been 
overthrown  by  a  combination  of  groups,  maybe  of  radicals  and  conserva- 
tives, with  little  or  nothing  in  common,  yet  some  of  them  having  leaders 
with  equal  claims  to  the  premiership  but  the  appointment  of  no  one  of 

Parlementaire,"  Rev.  Pol.  et  Lit.,  May  13,  1893,  p.  604)  who  emphasizes  the  fact  that 
in  France  elections  are  made  upon  personalities  and  abstractions,  that  each  candidate 
frames  his  own  "profession  of  faith"  and  that  often  candidates  belonging  to  the  same 
party  have  conflicting  programs. 

80  For  further  development  of  this  point,  see  my  article  on  "Electoral  Reform  in 
France"  in  the  American  Political  Science  Review  for  November,  1913. 

*  See  M.  Briand's  letter  in  the  Revue  du  Droit  Public,  Vol.  28,  p.  332. 

32  See  Esmein,  Droit  Constitutionnel,  5th  edition,  p.  210. 
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which  would  be  acceptable  to  the  other  groups.  Naturally,  under  such 
circumstances,  the  president  of  the  republic  does  not  know  where  to  turn; 
he  must  have  advice  and  the  custom  has  accordingly  grown  up  of  con- 
sulting the  presidents  of  the  chambers33  and  lately  the  advice  of  the 
chiefs  of  the  various  republican  groups  has  also  been  sought. 

The  right  of  the  president  of  the  council,  as  the  French  premier  is 
officially  styled,  to  select  his  colleagues  was  definitely  settled  in  1877 
when  MacMahon's  appeal  to  be  allowed  the  privilege  of  choosing  the 
ministers  of  foreign  affairs,  of  war,  and  marine  was  firmly  and  success- 
fully resisted  by  Dufaure,  who  had  accepted  the  presidency  of  the  coun- 
cil.34 If  the  task  of  the  chief  of  state  in  finding  a  premier  is  beset  with 
difficulties,  that  of  the  premier  in  choosing  his  colleagues  is  infinitely 
more  so.  There  is  no  majority  in  the  English  and  American  sense  with  its 
recognized  leaders  to  whom  he  may  turn.  He  is  under  the  necessity, 
therefore,  of  creating  a  majority  through  a  judicious  distribution  of  port- 
folios among  a  certain  number  of  groups  so  that  each  member  will  bring 
to  the  support  of  the  cabinet  a  body  of  adherents.  Since  the  groups  often 
have  little  in  common,  so  far  as  relates  to  their  views  upon  questions  of 
public  policy,  the  support  which  each  brings  to  the  cabinet  may  be  in- 
different, feeble,  inconstant,  or  subject  to  conditions. 

During  the  exciting  days  of  a  ministerial  crisis,  the  Parisian  journals 
give  detailed  accounts  of  the  hurried  visits  of  the  newly  appointed  pre- 
mier to  the  houses  of  prominent  politicians,  of  his  interviews,  pourparlers, 
overtures,  solcitations,  and  possible  combinations,  and  each  day  there  is 
a  summary  of  his  failures  and  successes.  Sometimes  his  demarches  are 
prolonged  through  a  period  of  several  weeks  before  the  cabinet  is  finally 
completed;35  not  infrequently  at  the  last  moment,  after  the  list  has  been 

33  This  practice  has  been  followed  since  1879. 

34  In  this  connection,  it  may  be  remarked,  however,  that  the  French  president  of 
the  council  is  not  the  head  of  the  cabinet  in  the  same  sense  that  the  English  premier 
is.  The  latter  official  exerts  an  important  control  over  his  colleagues,  directs  them  and 
may  even  dismiss  them.  He  is,  in  fact,  the  political  ruler  of  England.  The  French 
president  of  the  council,  on  the  contrary,  is  merely  primus  inter  pares  and  has  little 
power  of  control  over  his  colleagues  (Compare  Dupriez,  ii,  p.  353).  In  short,  the 
ascendency  of  the  prime  minister  is  not  regarded  as  an  essential  elements  in  the 
French  parliamentary  system.  "In  the  whole  English  constitution,"  observes  Marriott 
(English  Political  Institutions,  pp.  83-84)  there  is  nothing  more  characteristically 
English  that  the  possession  of  this  great  function."  If  any  French  premier  should 
attempt  to  exercise  such  authority,  the  cry  of  "dictator"  would  be  raised,  as  Gambetta's 
career  demonstrated. 

35  Thus  fourteen  days  were  consumed  in  1898  in  constituting  a  ministry  following 
the  downfall  of  the  Meline  cabinet.  The  circumstances  under  which  this  cabinet  was 
selected  may  be  described  here  with  some  detail,  since  they  fairly  illustrate  the 
difficulties  under  which  French  ministries  are  formed.  On  June  7,  President  Faure, 
after  having  consulted  the  presidents  of  the  chambers,  invited  M.  Ribot  to  form  a 
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sent  to  the  journal  officiel  for  publication,  the  combination  is  upset  by 
withdrawals. 

Occasionally  special  difficulties  are  encountered  in  finding  a  man  who 
is  willing  to  take  a  particular  office,  for  refusals  to  accept  cabinet  port- 
folios in  France,  strange  as  it  may  seem,  are  much  more  frequent  than 
in  England  owing  to  the  fact  that  French  cabinets  are  the  results  of  com- 
binations and  often  politicians  who  are  invited  to  become  members  re- 
fuse because  certain  persons  have  been  included  or  others  have  been  ex- 
cluded or  they  insist  upon  conditions  which  cannot  be  admitted.36 

cabinet  of  concentration.  M.  Ribot,  after  consulting  various  political  leaders,  informed 
the  president  of  the  failure  of  his  efforts.  M.  Sarrien  was  then  summoned  to  the 
Elysee  and  entrusted  with  the  task  of  forming  a  cabinet  of  conciliation.  After  consult- 
ing with  various  members  of  the  radical  and  progressist  parties,  he  consented  to 
undertake  the  task.  But  the  demand  of  the  progressists  that  the  portfolio  of  the  interior 
should  be  given  to  one  of  their  number  caused  the  combination  to  fall  through.  M. 
Sarrien  made  an  official  announcement  that  in  consequence  of  the  withdrawal  of 
support  that  had  been  promised  him  by  certain  persons  belonging  to  the  progressist 
party,  it  was  impossible  for  him  to  form  a  cabinet  under  the  conditions.  The  president 
thanked  him  for  the  efforts  he  had  made  and  after  having  again  consulted  the 
chambers,  confided  to  M.  Peytral  the  mission  of  forming  a  new  cabinet  of  conciliation. 
After  consulting  a  number  of  political  men,  he  went  to  the  Elysee  and  informed  the 
president  that  he  would  accept  the  task.  After  interviewing  certain  members  of  the 
radical  and  progressist  parties,  he  offered  the  portfolio  of  war  to  General  Cavaignac. 
But  after  the  ministry  had  been  made  up,  the  proposal  of  M.  Peytral  to  give  the  port- 
folio of  undersecretary  of  state  to  a  member  of  the  radical  socialist  party  caused  the 
break  up  of  the  combination,  and  he  was  obliged  to  ask  the  president  to  relieve  him 
from  the  task.  M.  Henri  Brisson  was  then  summoned  to  the  Elysee  and  charged  with 
constituting  a  ministry,  which  he  succeeded  in  doing  after  some  days.  For  the  facts 
regarding  this  ministerial  "crisis"  see  Muel,  La  Septieme  Legislature,  (1898-1902),  pp. 
7-11.  Another  example  of  the  kind  was  afforded  by  the  crisis  of  1894  following  the 
downfall  of  the  Casimir-Perier  ministry.  President  Camot  after  the  customary  inter- 
views with  the  presiding  officers  of  the  chambers  summoned  M.  Leon  Bourgeois  to  the 
Elysee  and  asked  him  to  form  a  cabinet.  After  a  "profound  examination"  of  the 
situation,  he  declined  the  honor.  M.  Dupuy  was  then  summoned,  but  after  two  inter- 
views, it  was  agreed  that  the  situation  indicated  the  choice  of  someone  else.  Senator 
Peytral  was  next  summoned  to  the  Elysee,  but  he  declined  the  honor.  M.  Brisson 
was  next  offered  the  mission,  but  he  asked  to  be  excused.  M.  Bourgeois  was  then  re- 
summoned and  urged  to  undertake  the  task  of  constituting  a  ministry,  but  again  he 
refused.  Again  the  President  summoned  M.  Dupuy  and  made  an  appeal  to  his 
devotion  and  patriotism.  Finally  he  consented,  but  in  his  demarches  for  colleagues 
he  encountered  great  difficulties,  the  portfolio  of  finance  being  offered  to  four  different 
men  in  succession  before  it  was  accepted. 

30  For  example,  the  portfolio  of  foreign  affairs  in  the  Monis  cabinet  (1911)  was 
offered  to  four  different  men  in  succession.  It  was  first  offered  to  M.  Ribot  who 
declined  to  accept  it.  It  was  then  offered  to  M.  Poincar6,  who  conditioned  his  ac- 
ceptance upon  the  inclusion  of  M.  Millerand  in  the  cabinet.  It  was  then  tendered  to 
M.  Deselves  who  declined  for  certain  reasons.  Finally  it  was  offered  to  M.  Cruppi 
who  was  won  over  by  the  arguments  of  his  colleagues. 
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The  majority  represented  by  a  cabinet  constituted  in  this  fashion 
is  naturally  unstable  and  weak  since  it  rests  upon  no  common  principle 
but  has  been  brought  into  existence  merely  through  a  distribution  of 
portfolios.  No  policy  can  be  carried  out  to  which  the  representatives  of 
an  important  group  are  opposed.  Each  new  ministry  inaugurates  its 
assumption  of  power  with  a  "declaration"  containing  a  statement  of  the 
legislative  and  administrative  reforms  which  it  proposes  to  introduce, 
but  it  seldom  remains  in  office  long  enough  to  fulfil  its  promises. 

The  history  of  parliamentary  government  in  France  is  largely  a  nar- 
rative of  "ministerial  crises  ,"  of  rapidly  dissolving  majorities  and  of  un- 
ceasing conflict  between  the  chambers  and  the  government.  It  is  this 
more  than  anything  else  which  distinguishes  the  parliamentary  history 
of  France  from  that  of  England.  Since  Lord  John  Russell's  cabinet  took 
office,  in  1846,  sixty-seven  years  ago,  twelve  different  men  have  held  the 
post  of  prime  minister  in  England;  France,  on  the  contrary,  has  had  as 
many  presidents  of  the  council  since  1900.  Since  1873  when  the  third 
republic  was  established,  France  has  been  governed  by  fifty  different 
ministries,  not  counting  those  that  were  reappointed  by  incoming 
presidents  of  the  republic,  whereas  England  has  had  only  eleven.  During 
these  forty  years  six  different  prime  ministers  have  governed  England: 
Beaconsfield,  Gladstone,  Salisbury,  Balfour,  Campbell-Bannerman,  and 
Asquith;  while  France  has  had  as  many  presidents  of  the  council  within 
the  last  five  years  (Clemenceau,  Briand,  Monis,  Caillaux,  Poincare  and 
Barthou,  and  Dumorgue).  Since  1870,  forty-seven  different  politicians 
have  presided  over  the  ministry  of  the  interior;  thirty-one  over  the 
ministry  of  foreign  affairs;  thirty -eight  over  the  ministry  of  war  and 
thirty-eight  over  the  ministry  of  marine.37  During  that  period  Germany 
has  had  but  twelve  ministers  of  war  and  England  still  fewer.38 

The  average  tenure  of  French  cabinets  under  the  third  republic  has 
been  less  than  eight  months.  Only  four  of  the  fifty  ministries  since  1873 
held  power  for  a  longer  period  than  two  years,39  while  most  of  them 

87 1  have  compiled  the  above  statistics  from  Muel's  Les  Ministeres  de  la  Troisieme 
Republique. 

38  The  Czar  Alexander  III  is  said  to  have  once  made  the  following  remark  to  M. 
Hanotaux:  "During  the  last  sixteen  years,  the  French  minister  of  foreign  affairs  has 
been  changed  fifteen  times,  so  that  one  never  knows  if  one  can  rely  on  any  real 
continuity  of  French  foreign  policy"  Vizetelly,  Republican  France,  1870-1912  p.  432. 
This  forms  a  striking  contrast  to  the  history  of  the  foreign  office  of  Russia,  where  only 
three  different  men  occupied  the  post  of  foreign  affairs  between  1813  and  1895,  a 
period  of  82  years. 

39  They  were  the  ministries  of  Jules  Ferry  (2  years,  1  month  and  13  days);  Meline 
(2  years  and  2  months);  Waldeck-Rousseau  (2  years,  11  months  and  16  days)  and 
Clemenceau  (2  years,  8  months,  and  26  days).  Occasionally  an  individual  minister 
may  hold  office  for  a  longer  period.  Thus  Delcasse  held  the  portfolio  of  foreign  affairs 
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were  in  office  for  only  a  few  months.  Only  one  of  the  last  seven  ministries 
had  a  tenure  exceeding  six  months.40 

One  result  of  the  system  of  "kaleidoscopic  ministries"  is  that  a  large 
number  of  politicians  of  mediocre  ability,  who  in  England  would  not 
be  regarded  as  fit  for  ministerial  office,  pass  through  the  cabinet  and 
have  their  turn  at  governing.  Naturally  under  such  circumstances  it  does 
not  mean  much  to  be  a  minister  in  France  and  a  politician  who  has  not 
at  some  time  or  another  occupied  for  a  brief  interval  one  of  the  stately 
official  residences  provided  for  the  ministers,  is  not  highly  regarded  by 
his  constituents.41  For  this  reason,  every  deputy  aspires  to  be  a  minister 
and  if  he  retains  his  seat  long  enough,  he  may  reasonably  expect  that  his 
turn  will  come.  This  insatiable  desire  for  cabinet  office  among  the 
deputies  explains  to  some  extent  the  readiness  with  which  they  throw 
out  ministries  upon  subsidiary  matters,  since  it  increases  their  own 
chances  of  being  called  into  the  ministry.  To  remove  this  temptation  it 
has  been  proposed  by  Charles  Benoist  and  others  that  deputies  should 
be  prohibited  from  being  appointed  to  cabinet  positions,  since  they  have 
access  to  the  chambers  whether  ministers  or  not.42 

On  the  face  of  it,  a  system  of  cabinet  government  in  which  the 
cabinet  members  are  mere  ministres  de  passage  would  seem  to  possess 
few  merits.  Nevertheless,  the  French  system  is  far  from  being  a  regime 
of  parliamentary  anarchy,  as  Mr.  Bodley  would  have  us  believe,43  and 
it  is  in  fact  characterized  by  a  greater  degree  of  efficiency  and  continuity 
than  a  superficial  study  of  rapidly  changing  ministries  would  lead  one 
to  suppose.  In  the  first  place,  a  change  of  ministries  does  not  necessarily, 
and  in  fact  rarely  does,  involve  a  serious  interruption  in  the  continuity 
of  the  administration.  In  each  ministerial  department  there  is  a  permanent 

for  seven  consecutive  years  and  was  only  forced  out  by  the  demands  of  Germany,  but 
this  example  is  quite  unprecedented.  See  an  article  entided,  "Le  Septennat  de  Del- 
casse"  in  the  Rev.  Pol.  et  Pari.  Vol.  46,  pp.  532  et  seq. 

40  Under  the  monarchy,  ministerial  instability  was  the  rule  as  now,  and  few  cabinets 
held  office  for  a  longer  period  than  a  year.  Thiers'  two  cabinets  (1836,  1840)  remained 
in  power  six  and  seven  months  respectively;  that  of  the  due  de  Broglie  less  than  a 
year  (1835-36);  that  of  Guizot  (1847)  one  year  and  that  of  Casimir-Perier  (1831-32), 
one  and  a  half  years. 

41  Ex-ministers,  "ministrables"  as  they  are  called  in  France  are  naturally  to  be  found 
in  large  numbers  in  both  chambers.  Senator  Freycinet,  for  example,  has  been  a  mem- 
ber of  eleven  different  cabinets  and  the  chief  of  four  of  them.  See  M.  Faguet's 
amusing  and  sarcastic  remarks  concerning  "ministrables"  in  his  Problemes  Politiques, 
p.  10.  In  1910  there  were  33  ministers  and  ex-ministers  in  the  Senate  alone. 

42  "Reforme  Parlementaire,"  Introduction  p.  xxvii,  and  Ephraim,  "Le  Regime 
Parlementaire,"  etc.  Rev.  Pol.  et  Pari,  Vol.  7,  p.  134. 

43  "The  parliamentary  system  in  France,"  says  Mr.  Bodley,  "has  had  one  consistent 
result:  ministerial  instability  with  its  corollary,  governmental  anarchy"  France,  Vol. 
ii,  p.  262. 
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corps  of  highly  trained  superior  functionaries  upon  whom  the  actual 
work  of  administration  devolves  and  who  do  not  ordinarily  change  with 
out-going  ministries.  In  the  second  place,  what  the  French  call  a  "Minis- 
terial crisis"  does  not  have  anything  like  the  importance  and  significance 
that  a  change  of  ministries  has  in  England.  In  the  latter  country,  the 
downfall  of  a  ministry  is  followed  by  the  ascendency  to  power  of  the 
opposition  party,  the  appointment  of  an  entirely  new  ministry,  repre- 
senting this  party,  and  the  inauguration  of  a  new  governmental  policy. 
It  means  that  the  party  to  which  the  out-going  ministry  belongs  no 
longer  has  a  majority  in  parliament  and,  presumably,  no  longer  repre- 
sents the  country.  A  change  of  ministries  in  England,  therefore,  usually 
involves  a  complete  reversal  of  policy;  in  France,  on  the  contrary,  the 
upsetting  of  a  ministry  does  not  necessarily,  and  in  fact  rarely  does,  mean 
that  the  party  or  combination  which  it  represents  has  lost  a  majority 
in  the  parliament  or  in  the  country.  Indeed  the  same  majority  which 
makes  a  ministry  is  usually  the  same  majority  which  unmakes  it.  In  fact, 
cabinet  resignations  are  almost  never  the  result  of  the  issue  of  a  general 
election  as  is  the  case  in  England,  for  dissolutions  and  appeals  to  the 
electorate  upon  ministerial  policies  are  no  longer  resorted  to  in  France. 
It  is  one  of  the  curiosities  of  the  French  system  of  cabinet  government 
that  not  one  of  the  forty  odd  cabinets  that  have  governed  France  since 
1877  was  ever  directly  condemned  by  the  electorate  at  a  general  elec- 
tion.44 They  are  retired  as  a  result  of  hostile  votes  by  one  or  the  other  of 
the  chambers,  without  appeal  to  the  country  or  without  reference  to  the 
results  of  the  regular  parliamentary  elections.  It  is  absurd,  therefore,  to 
believe  that  the  ephemeral  majorities  that  throw  out  ministries  every 
six  or  eight  months  possess  the  confidence  of  the  country  any  more  than 
the  ministry  does.45  And  here  is  to  be  found  another  peculiarity  of  the 
French  system.  In  England,  the  idea  has  more  and  more  taken  root  that 
the  cabinet  is  immediately  responsible  to  the  electorate  and  only  second- 
arily responsible  to  the  house  of  commons,  and  in  fact  most  of  the  recent 
English  cabinets  have  resigned  in  consequence  of  hostile  verdicts  of  the 
country  rather  than  those  of  the  representatives.46  In  France,  on  the  con- 
trary, the  idea  of  immediate  responsibility  to  the  country  has  made  almost 
no  headway  in  practice.  As  I  have  said,  dissolutions  are  never  resorted  to 

44  A  possible  exception  to  this  statement  was  afforded  by  the  general  elections  of 
1902,  at  which  the  policy  of  the  ministry  was  an  issue,  and  which  was  followed  by 
the  voluntary  retirement  of  Waldeck-Rousseau. 

46  There  have,  of  course,  been  exceptions  to  the  truth  of  this  general  statement. 
Thus  it  was  clear  that  the  Caillaux  ministry  in  1911  had  lost  the  confidence  of  the 
country  and  it  took  advantage  of  a  minor  "incident"  to  resign,  although  no  appeal 
was  made  to  the  electorate. 

48  This  fact  has  been  emphasized  by  Sidney  Low  in  his  The  Governance  of  England. 
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and  ministerial  policies  are  rarely  issues  in  the  regular  quadrennial  elec- 
tions. The  only  responsibility  which  French  practice  knows,  therefore,  is 
responsibility  to  the  chambers. 

Not  only  are  French  cabinets  turned  out  by  the  chambers  without 
appeal  to  the  electorate  and  entirely  without  reference  to  the  will  of  the 
country,  but  they  are  often  overthrown  upon  subsidiary  and  even  trivial 
matters  that  do  not  under  any  construction  involve  general  policies.  A 
few  instances  may  be  cited  in  illustration.  The  second  de  Broglie  ministry 
was  defeated  in  1874  on  a  question  of  urgency.  The  Waddington  ministry 
in  1879  was  overthrown  because  the  minister  of  war  failed  to  take  action 
against  certain  army  officers  for  attending  a  royalist  banquet.  The 
Loubet  ministry  was  forced  out  in  1892  because  the  minister  of  justice 
neglected  to  order  the  exhumation  and  performance  of  an  autopsy  upon 
the  body  of  a  certain  individual  charged  with  complicity  in  the  Panama 
canal  scandals.  The  Casimir-Perier  cabinet  was  condemned  in  1894  for 
refusing  to  allow  certain  employes  of  the  state  railroads  to  attend  a  labor 
union  congress.  The  third  Dupuy  cabinet  was  overthrown  in  1899  upon 
an  order  of  the  day  which  charged  certain  policemen  in  Paris  with 
attacking  a  group  of  citizens  who  were  "hurrahing"  for  the  republic.  The 
reply  of  the  premier  that  the  police  had  been  first  attacked  by  the 
rioters  did  not  save  the  ministry  and  when  the  chamber  adopted  a  resolu- 
tion declaring  that  it  would  support  only  a  government  which  would 
energetically  defend  republican  institutions  and  maintain  order,  the 
ministry  walked  out  of  the  chamber  and  resigned.  Rouvier's  last  cabinet 
(1906)  was  upset  in  consequence  of  a  minor  debate  over  certain  church 
riots,  the  unfavorable  vote  of  the  chamber  being  due  rather  to  personal 
antagonisms  than  to  any  real  hostility  to  the  government's  policy  in  re- 
spect to  church  inventories. 

As  I  have  pointed  out  in  another  part  of  this  article,  ministries  are 
sometimes  condemned  upon  interpellations  in  regard  to  petty  matters 
such  as  the  dismissal  of  a  functionary,  the  expulsion  of  a  priest,  some 
ordinance  of  a  mayor  or  prefect,  a  speech  delivered  by  some  public  offi- 
cial, and  similar  "incidents"  which  have  nothing  to  do  with  general 
policies,  for  which  alone  ministers  are  declared  by  the  constitution  to 
be  responsible.  Ministries  have  also  frequently  resigned  voluntarily  be- 
cause of  internal  dissentions  (e.g.,  those  of  Freycinet,  1880,  and  Briand, 

"In  our  modem  practice,"  he  says,  "the  cabinet  is  scarcely  ever  turned  out  of  office 
by  parliament  whatever  it  does"  (p.  81).  Again  he  remarks  "that  between  1867  and 
1900  there  were  eight  changes  of  government  and  in  six  of  these  cases  ministers 
resigned,  not  because  they  were  defeated  in  the  house  of  commons,  but  because  the 
verdict  of  the  constituencies  at  a  general  election  was  decidedly  against  them.  The 
power  which  determines  the  existence  and  extinction  of  cabinets  has  shifted  from 
the  crown  to  the  commons  and  from  the  commons  to  the  constituencies"  (p.  101). 
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1910),  because  they  were  not  satisfied  with  the  size  of  the  majority  by 
which  they  were  sustained,  or  because  the  majority  was  partly  recruited 
from  the  ranks  of  conservatives  or  reactionaries,  or  because  the  chambers 
disapproved  of  some  minor  act  or  omission  of  the  government.  In  all  such 
cases  the  retirement  of  the  ministry  did  not  involve  a  reversal  of  the  gen- 
eral policies  of  the  government  if,  indeed,  it  had  any  effect  whatever  upon 
these  policies.  The  fact  is,  the  French  ministries  have  rarely  been  con- 
demned for  their  general  policies.  Finally,  in  France,  a  change  of  minis- 
tries is  ordinarily  little  more  than  a  mere  change  of  persons  rather  than 
of  policies;  often,  in  fact,  it  amounts  to  nothing  more  than  a  reconstruc- 
tion of  the  ministry  and  a  redistribution  of  the  portfolios.  As  a  matter 
of  fact,  there  have  been  only  seven  cabinets  since  1875  which  did  not 
contain  some  members  of  the  preceding  ministry.  In  seventeen  cabinets, 
the  premier  was  found  in  the  out-going  cabinet.  In  a  number  of  in- 
stances, more  than  half  the  members  of  the  new  cabinet  were  taken 
over  from  the  old.  In  three  of  them  (those  of  Fallieres,  Goblet,  and 
Ribot),  eight  of  the  ten  members  held  portfolios  in  the  out-going  ministry; 
there  have  been  six  ministries,  each  of  which  contained  half  a  dozen 
members  of  the  old  cabinet;  three  which  contained  seven;  seven  which 
contained  five,  and  so  on.47  Cabinets  in  which  as  many  as  half  of  the 
portfolios  are  held  by  members  of  the  out-going  ministry  may  almost 
be  said  to  constitute  the  rule.  It  thus  happens  that  the  French  chamber 
will  overthrow  a  ministry  one  day  and  the  next  day  acclaim  with  en- 
thusiasm and  give  its  confidence  to  a  new  ministry,  a  majority  of  whose 
members  belonged  to  the  one  condemned  the  day  before  and  who  were 
responsible  wholly  or  in  part  for  the  policy  which  caused  its  downfall. 
Such  is  the  strange  working  of  the  parliamentary  regime  in  France. 

If  cabinet  changes  in  France  meant  what  they  do  in  England,  parlia- 
mentary government  would  have  long  ago  broken  down.  But  they  do  not; 
on  the  contrary,  a  careful  study  of  the  parliamentary  history  of  the 
country  will  show  that  the  great  majority  of  ministerial  changes  have 
worked  little  or  no  interruption  in  the  general  policies  of  the  government. 
Sometimes,  indeed,  they  have  produced  greater  efficiency  in  the  carrying 
out  of  existing  policies,  as  when  cabinets  have  resigned  in  consequence 
of  internal  dissensions  and  were  reorganized  in  such  a  way  as  to  secure 
the  added  strength  that  comes  from  the  harmony  and  concert  of  opinion.48 
In  a  certain  sense,  the  actual  working  of  the  French  government  has 
been  characterized  by  a  remarkable  degree  of  stability  and  continuity 

"  I  have  compiled  these  statistics  from  Mud's  Les  Ministeres  de  la  Troisieme 
Republique  and  from  Les  ministeres  Frangais  (1789-1911)  a  publication  of  the 
"Societe  d'Histoire  Moderne"  (Paris,  1911). 

™  Compare  on  this  point  the  views  of  Professor  J.  T.  Shotwell  in  an  article  entitled, 
"The  Political  Capacity  of  the  French,"  Political  Science  Quarterly,  Vol.  xxiv,  p.  119. 
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of  policy.49  In  reality,  the  same  political  party  (the  radical  bloc)  has 
governed  the  republic  for  the  last  twelve  years;  during  this  period  there 
have  been  many  cabinet  changes,  but  no  change  of  party,  no  swinging 
of  the  pendulum  from  conservatism  to  extreme  radicalism,  as  has  hap- 
pened in  England  and  other  countries. 

Those  who,  like  Mr.  Bodley,  see  in  the  French  parliamentary  system 
nothing  but  instability,  incapacity,  and  anarchy,  do  not  get  below  the 
surface;  they  ignore  the  true  test  of  governmental  efficiency,  namely,  the 
results  actually  achieved.  Judged  by  this  standard,  the  French  govern- 
ment has  not  failed.  It  maintains  order  today  quite  as  effectively  as  the 
English  government  does;  it  administers  justice  and  punishes  crime  with 
more  dispatch  than  is  done  by  most  American  state  governments,  and 
the  output  of  legislation  enacted  by  it  in  recent  years  in  the  interest  of 
social  reform  has  been  very  noteworthy  and  will  compare  favorably  with 
that  of  any  other  European  country. 

49  "Really,"  says  Professor  Schapiro,  "the  French  government  has  been  the  most 
stable  of  any  in  Europe  for  the  same  group  has  been  continually  in  power  for  the  last 
twelve  years."  "The  Drift  in  French  Politics,"  American  Political  Science  Review, 
November,  1913,  p.  385. 


VIII 

ADMINISTRATIVE  REFORM  IN  FRANCE* 

For  some  years  prior  to  the  outbreak  of  the  great  war  the  proposed 
reorganization  of  the  administrative  system  of  France  occupied  a  leading 
place  among  the  questions  of  French  internal  politics.  It  provoked  a 
flood  of  discussion  in  parliament;  it  was  the  subject  of  investigation  and 
report  by  various  parliamentary,  extra  -parliamentary,  and  inter-ministerial 
commissions;  it  was  dwelt  upon  regularly  in  the  annual  reports  on  the 
budget;  it  was  a  standing  subject  of  discussion  by  the  functionaries  in 
their  associations  and  by  the  political  parties  in  their  annual  congresses; 
it  was  responsible  for  a  vast  output  of  literature  in  the  form  of  books, 
brochures,  and  articles;  and  it  occupied  a  conspicuous  place  in  the  dec- 
laration of  each  incoming  ministry  upon  taking  office.  In  the  parliamentary 
election  campaign  of  1910  no  other  question,  except  proportional  repre- 
sentation, was  so  widely  discussed  by  the  candidates.1 

The  Centralized  Character  of  the  French  System 

In  essential  principles  the  administrative  organization  of  France  is 
that  which  Napoleon  created  by  the  famous  law  of  28  pluviose  in  the 
year  1800,  primarily  for  the  purpose  of  consolidating  and  perpetuating 
his  personal  power.  The  superstructure  has,  of  course,  undergone  cer- 
tain changes  through  the  introduction  of  the  elective  principle  in  re- 
spect to  mayors  and  councils  and  through  the  process  of  deconcentration 
by  which  various  matters  have  been  transferred  from  Paris  to  the  agents 
of  the  central  government  in  the  departments,  but  the  base  remains 
largely  unaltered,  and  is  still  dominated  by  the  centralized  principle  of 
the  ancien  regime  and  the  First  Empire.  As  such,  it  has  been  the  object 
of  increasing  attack  in  recent  years  by  French  writers,  publicists  and 
politicians  who  complain  that  the  whole  administrative  organization  is 
monarchical  in  spirit  and  principle,  and  in  striking  contradiction  to 
the  democratic  principle  upon  which  the  Third  Republic  was  supposed 
to  have  been  founded.  The  "paradox  of  an  imperial  bureaucracy  coexisting 
with  a  republican  constitution"  is,  we  are  told,  an  anachronism  and  as 

*  From  The  American  Political  Science  Review,  Vol.  XIII,  No.  1,  February,  1919. 

1  Of  the  597  deputies  elected  in  1910,  346  had  made  administrative  reform  a  part 
of  their  platforms.  The  platforms  of  the  successful  candidates  were  published  by  the 
state  in  a  volume  of  1267  pages  under  the  title,  Professions  de  Foi  et  Engagements 
Electoraux.  The  Professions  were  summarized  and  classified  by  M.  Camille  Fouquet 
and  published  by  the  state  in  a  Rapport  sur  les  Programmes  et  Engagements  Elec- 
toraux. As  to  administrative  reform  see  the  latter  publication,  pp.  32  ff. 

[159] 
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such  is  responsible  for  the  principal  administrative  evils  from  which 
France  has  long  suffered.2 

Departments,  arrondissements,  and  communes  have  essentially  the 
same  organization  that  Napoleon  gave  them,  with  this  difference  that 
the  mayors  and  councils  are  now  elected  instead  of  appointed.  The 
prefects  still  retain,  for  the  most  part,  their  ancient  power;  the  local 
authorities  are  still  subject  to  the  same  central  administrative  tutelage; 
and  aside  from  the  right  to  choose  the  members  of  the  local  councils,3 
the  people  have  no  direct  share  in  the  choice  or  control  of  the  administra- 
tive authorities.  With  the  exception  of  the  mayors  and  a  comparatively 
small  number  of  officials  and  employees  appointed  by  the  local  councils, 
all  functionaries,  from  the  highway  inspectors  to  prefects,  are  appointed, 
controlled,  and  may  be  removed  by  the  central  government  at  Paris 
or  by  its  local  representatives.4  Napoleon  has  long  since  disappeared 
and  with  him  the  political  regime  which  he  established;  political  revolu- 
tions have  followed  one  another  in  quick  succession,  and  the  Republic 
is  now  accepted  as  the  form  of  government  under  which  the  people  of 
France  will  probably  continue  to  live  permanently;  but,  as  stated  above, 


2  "We  have  universal  suffrage  and  the  parliamentary  regime,"  says  M.  Paul 
Deschanel,  now  president  of  the  chamber  of  deputies,  "the  country  is  spanned  by  a 
network  of  railroads  and  telegraphs  but  our  administrative  regime  dates  from  the  end 
of  the  eighteenth  century  at  a  time  when  none  of  these  existed."  L'Organisation  de  la 
Democratic  (Paris,  1910),  p.  121.  "France,"  he  says,  "is  not  a  democracy  but  a 
bureaucracy."  La  Decentralisation,  p.  11.  See  also  the  speeches  by  M.  Deschanel 
in  the  chamber  of  deputies,  Jan.  13,  1905,  Journal  Officiel,  p.  6;  of  May  11,  1909, 
ibid.,  p.  1003;  and  of  June  21,  1910,  ibid.,  p.  2234.  "The  truth  is,"  says  Professor 
Barthelemy,  "our  institutions  are  monarchical;  their  democratic  character  is  only 
partial  and  more  apparent  than  real."  Revue  Penitentiaire,  June,  1906.  For  similar 
criticisms,  see  Chardon,  Les  Travaux  Publics,  2nd  ed.  1904,  p.  347;  Autesserre,  La 
Centralisation  Administrative  (Paris,  1904),  pp.  130  ff;  Ripert,  "La  Reforme  Ad- 
ministrative" in  the  Revue  des  Sciences  Politiques,  Vol.  XXVI,  p.  390;  and  Rabany, 
"Reforme  Administrative,"  in  the  Revue  Generate  de  VAdministration,  1910,  p.  7. 

*  The  mayors,  it  will  be  recalled,  are  not  elected  by  the  people  directly  but  by  the 
municipal  councils. 

4  Commissioners  of  police  are  now  appointed  by  the  President  of  the  Republic  and 
may  be  removed  by  him.  Municipal  collectors  are  appointed  by  the  President  or  by 
the  prefect,  depending  on  the  importance  of  the  commune.  Other  collectors  are 
appointed  either  by  the  prefect  or  by  the  subprefect.  Conservators  of  municipal 
museums  are  appointed  by  the  prefect.  Guards  of  communal  forests  are  appointed 
by  the  prefect  from  lists  of  candidates  presented  by  the  conservators  of  forests. 
Teachers,  communal  highway  inspectors  and  agents,  public  weighers,  and  firemen 
although  their  functions  appear  to  be  entirely  local  in  character  are  appointed  by  the 
prefect,  and  the  municipal  authorities  have  no  voice  whatever  in  their  selection. 
Berthelemy,  Le  Controle  Exerce  en  France  par  le  Pouvoir  Central  sur  VAdministration 
des  Communes,  in  the  reports  of  the  Premier  Congres  International  des  Sciences  Ad- 
ministratives  (1910),  Vol.  I,  sec.  1:4. 
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no  thorough-going  attempt  has  yet  been  made  to  bring  the  administrative 
organization  of  the  First  Empire  into  complete  harmony  with  the  prin- 
ciples of  the  republican  system.® 

French  writers  complain  that  many  matters  of  purely  local  interest  are 
administered  and  controlled  by  a  minister  at  Paris,  who  from  his  office 
may  touch  a  button  and  give  orders  to  89  prefects,  276  subprefects, 
36,000  mayors,  hundreds  of  public  prosecutors,  and  more  than  half  a 
million  other  functionaries.6  Vivien,  writing  in  1859,  declared  that  there 
was  not  a  community  in  France,  however  remote,  in  which  the  govern- 
ment at  Paris  did  not  have  an  agent  to  whom  it  could  give  orders.7  And 
it  is  even  more  true  today.  It  is  impossible  for  the  ministers  or  the  di- 
rectors at  Paris  to  give  their  personal  attention  to  one-tenth  of  the  mass 
of  petty  matters  that  come  up  from  the  communes  for  their  action;  this 
duty  must  jtherefore  be  shifted  to  the  shoulders  of  subordinates;  it  has 
in  consequence  come  to  pass  that  many  matter  of  local  concern  are 
determined  by  chiefs  of  bureaus  and  clerks  at  Paris  rather  than  by  the 
local  authorities  who  are  most  interested  and  who  are  in  a  better  position 
to  determine  them  quickly  and  perhaps  more  wisely.8 

Not  only  is  the  administration  itself  highly  centralized  but  to  a  large 
extent  the  principle  of  centralization  prevails  in  respect  to  legislation  of 
a  local  character.  The  legislative  competence  of  the  local  councils  is 
much  restricted  and  in  consequence  the  national  parliament  legislates 
upon  many  matters  which  in  the  United  States  are  left  to  local  legislative 
bodies  or  other  authorities.  The  communes,  in  consequence,  often  suffer 
from  the  inevitable  delays  incident  to  such  a  system,  to  say  nothing  of 
the  inconvenience  which  results  from  their  dependence  upon  the  na- 
tional legislature,  which,  aside  from  being  occupied  with  a  multitude  of 
matters  of  general  interest,  is  ill-fitted  to  legislate  upon  local  affairs.  Not 
infrequently  the  communes  are  compelled  to  wait  for  months  for  the 
necessary  parliamentary  authority  to  levy  an  additional  tax  which  has 
been  made  necessary  by  the  action  of  parliament  itself  in  imposing  upon 
them  the  burden  of  establishing  and  maintaining  a  new  service.9  All 
writers  on  French  administration  seem  to  be  agreed  that  parliament 
should  surrender,  for  the  most  part,  its  power  of  local  legislation  and 

5  "Only  Caesar  and  the  distances  have  been  annihilated,"  says  M.  Chardon,  one  of 
the  best  known  writers  on  French  administration,  "  'R.  F.'  is  stamped  on  the  reports 
but  they  are  intended  for  the  Emperor."  Les  Travaux  Publics,  p.  347. 

6  Cf.  Boncour  et  Maurras,  Un  Dibut  Nouveau  sur  la  Republique  et  la  Centralisation, 
p.  136.  ''Etudes  Administrates,  Vol.  I,  p.  74. 

8  Cf .  Avenel,  La  Decentralisation,  p.  16.  The  physical  impossibility  of  the  ministers 
giving  attention  to  any  but  the  most  important  questions  of  public  policy  is  dwelt 
upon  by  M.  Raymond  Poincare  in  the  Revue  Bleue  of  June  9,  1911. 

*  Cf.  Chautemps,  Rapport  sur  le  Budget  General  de  VExercice,  1912,  Ministere  de 
I'lnterieur,  No.  1239,  Chambre  des  Deputes,  p.  87. 
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transfer  it  to  the  local  assemblies  where  it  would  seem  more  properly 
to  belong.  It  would  not  only  result  in  great  benefit  to  the  communes 
themselves  but  would  relieve  parliament  from  the  burden  of  legislating 
upon  local  matters  for  which  it  has  neither  time  nor  knowledge;  and  at 
the  same  time  it  would  free  the  deputies  from  the  constant  pressure  to 
which  they  are  subjected  by  their  constituencies.10 

Administrative  Control  of  the  Local  Authorities 

While  the  mayors  of  the  communes  are  now  chosen  by  the  municipal 
councils  and  while  both  communes  and  departments  have  popularly 
elected  councils,  they  are  subject  to  strict  control  by  the  central  govern- 
ment at  Paris  or  by  its  representatives  in  the  department.  This  control 
the  French  writers  call  the  tutelle  administrative,  and  it  is  exercised  both 
over  the  authorities  themselves  and  over  their  official  acts.  Thus  the  mayor 
may  be  removed  from  office  by  decree  of  the  President  of  the  Republic, 
and  he  may  be  suspended  from  his  functions  for  a  period  of  three 
months  by  the  minister  of  the  interior,  and  for  one  month  by  the  prefect; 
and  this  power  has  sometimes  been  exercised,  it  is  charged,  for  getting 
rid  of  socialist  mayors  or  others  who  were  in  political  opposition  to  the 
government.  In  this  way,  the  right  of  the  municipal  council  to  choose  a 
mayor  who  represents  the  political  views  of  the  local  inhabitants  may 
be  reduced  to  naught.11  Municipal  councils  may  be  dissolved  by  decree 
of  the  President  of  the  Republic,  and  in  cases  of  urgency  the  council  may 
be  provisionally  suspended  by  the  prefect,  in  which  case  a  special  dele- 
gation is  appointed  to  take  its  place.  This  power  was  frequently  employed 
during  the  Second  Empire  for  the  purpose  of  getting  rid  of  politically 
hostile  municipal  councils  and  replacing  them  by  more  docile  commis- 
sions.12 It  has  occasionally,  though  rarely,  been  exercised  since  the  estab- 
lishment of  the  Third  Republic. 

10  The  advantage  of  this  reform  is  dwelt  upon  by  M.  Cheron  in  his  Rapport  sur  le 
budget  General  de  I'Exercice,  1912,  No.  1260,  Chambre  des  Deputes,  p.  88. 

11  This,  of  course,  has  been  a  source  of  much  complaint.  The  practice  of  the  govern- 
ment of  summarily  dismissing  politically  hostile  mayors  who  nevertheless  had  the 
confidence  of  the  local  inhabitants  led  to  the  enactment  of  a  law  in  1908  giving  the 
mayor  a  right  to  a  hearing  and  requiring  orders  of  suspension  or  dismissal  to  be  ac- 
companied by  a  statement  of  reasons.  See  Barthelemy,  "Le  Mouvement  de  Decen- 
tralisation" in  the  Revue  du  Droit  Public  et  de  la  Science  Politique,  Vol.  XXVI,  p.  131. 
The  same  law  relieved  mayors  from  the  necessity  of  obtaining  the  consent  of  the  pre- 
fect in  order  to  resign  their  offices,  and  was  passed  as  a  result  of  the  events  following  a 
"strike"  of  mayors  in  the  Midi  in  June,  1907,  when  many  of  them  abandoned  their 
offices,  for  which  act  they  were  prosecuted  by  the  government. 

12  J.  Barthelemy,  articles  cited  above,  p.  117.  The  prefect,  it  may  be  added,  has  the 
power  to  dismiss  any  member  of  the  municipal  council  whom  he  regards  as  ineligible, 
but  the  latter  has  the  right  of  appeal  to  the  prefectoral  council.  Likewise  the  prefect 
may  remove  any  member  of  the  council  who  absents  himself  without  valid  excuse  from 
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Certain  acts  of  the  municipal  council  are  also  subject  to  the  tutelle 
administrative.  Thus  measures  affecting  the  disposition  of  communal 
property,  those  relating  to  the  maintenance  of  highways,  those  relating 
to  financial  affairs,  such  as  the  budget,  supplementary  appropriations  and 
loans,13  and  acts  for  the  establishment  of  fairs  and  markets,  require 
the  approval  of  a  representative  of  the  central  government,  usually  the 
prefect  but  sometimes  the  council-general  of  the  department,  the  Presi- 
dent of  the  Republic,  or  even  Parliament  itself.14  Various  other  acts  of 
the  municipal  council  require  authorization  by  the  council-general  of 
the  department.  Thus  it  determines  the  maximum  of  the  centimes  ex- 
traordinaires  which  the  municipal  council  may  vote,  its  advice  is  neces- 
sary to  alterations  of  communal  boundaries,  the  maintenance  and  cut- 
ting of  communal  woods,  the  fixing  of  the  rate  of  taxes  which  may  be 
levied  on  dogs,  etc.  Any  act  of  a  municipal  council  may  be  annulled  by 
the  prefect  for  excess  of  power,  that  is,  if  it  is  considered  ultra  vires,  and 
so  may  any  act  in  the  passage  of  which  a  member  of  the  council  had  a 
personal  interest. 

The  prefect  may  annul  or  suspend  the  execution  of  police  measures 
taken  by  the  mayor.15  The  appointment  of  police  agents,  inspectors,  and 
the  like  requires  the  approval  of  the  subprefect,  and  they  may  be  dis- 
missed by  the  prefect,  but  not  by  the  mayor.  In  consequence,  the  munici- 
pal council  occasionally  finds  itself  under  the  necessity  of  abolishing  an 
office  to  get  rid  of  an  objectionable  police  official,  since  the  mayor  has 
no  power  to  remove  the  incumbent. 

Any  ordinance  (arrete)  of  the  mayor  may  also  be  annulled  or  sus- 
pended by  the  prefect;  and  in  case  the  mayor  refuses  or  neglects  to  per- 
form any  duty  prescribed  by  law,  the  prefect  may,  after  requiring  him 
to  perform  the  act,  proceed  himself  or  by  a  special  delegate  to  execute 

three  successive  meetings  of  the  council,  and  the  council  of  state  may  declare  vacant 
the  seat  of  any  member  who  refuses  to  perform  a  duty  required  of  him  by  law. 

13  The  taxing  power  of  the  municipal  councils  is  subject  to  many  restrictions.  In 
general  they  may  levy  only  such  taxes  as  are  authorized  by  law  and  the  amount 
authorized  is  limited.  In  some  cases  they  may  levy  extraordinary  taxes  up  to  a  certain 
amount.  In  other  cases  they  may  levy  only  with  the  approval  of  the  central  authorities, 
sometimes  the  President  of  the  Republic,  sometimes  the  prefect  and  sometimes  the 
council-general.  The  whole  subject  is  fully  discussed  by  Basdevant  in  a  report  entided 
Pouvoir  des  Autorites  Locales  d'Etablir  des  Impots  ou  Taxes,  in  the  proceedings  of 
the  Premier  Congres  International  des  Sciences  Administrates  (1910),  Vol.  I,  sec.  1, 
pp.  7  ff  and  by  Delpech,  Pouvoirs  des  Autorites  Locales  en  Matidre  d'Emprunts,  ibid., 
sec.  1,  pp.  4  ff. 

14  H.  Berthelemy,  Droit  Administratis  6th  ed.,  p.  192. 

"  In  cities  of  over  40,000  inhabitants  the  organization  of  the  police  force  is  regulated 
by  decree  of  the  central  government.  Since  the  municipality  bears  the  expense,  the 
avis  of  the  municipal  council  is  required  to  be  taken  but  its  disapproval  has  no 
effect. 
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the  act.  If  the  duty  required  is  one  which  devolves  upon  the  mayor  as 
agent  of  the  central  government  this  power  thus  conferred  upon  the 
prefect  is  entirely  logical;  if  on  the  contrary,  the  duty  is  one  which  rests 
upon  him  in  his  character  as  agent  of  the  municipality,  the  exercise  of 
this  power  involves  a  distinct  encroachment  upon  the  freedom  of  the 
municipality.  Most  of  the  French  jurists  interpret  the  power  of  the 
prefect  to  be  limited  to  acts  of  the  first  category.16  In  case  the  mayor 
refuses  or  neglects  to  take  the  necessary  measures  for  the  protection  of 
the  public  health  or  the  maintenance  of  public  order  or  if  he  is  power- 
less so  to  do,  the  prefect  may  substitute  himself  in  the  place  of  the  mayor 
and  proceed  to  discharge  the  duty  himself.17  The  power  thus  conferred 
upon  the  prefect  has,  of  course,  provoked  much  complaint,  for  the 
reason  that  it  is  susceptible  of  grave  abuse  and  involves  an  encroachment 
upon  even  the  limited  local  autonomy  which  is  conceded  to  the  com- 
munes.18 

The  council-general  of  the  department,  like  the  municipal  council, 
is  subject  to  the  tutelage  of  the  central  administrative  authorities.  It  may 
be  dissolved  by  the  President  of  the  Republic  both  when  it  is  in  session 
and  when  it  is  in  recess.  Its  acts  may  be  annulled  by  decree  of  the  govern- 
ment for  excess  of  power  and  for  violation  of  the  laws  and  reglements. 
Certain  of  its  acts  require  express  authorization  by  the  central  govern- 
ment, notably  those  relating  to  finances,  the  acceptance  of  gifts  and 
legacies  in  certain  cases,  and  measures  relating  to  tramways  and  rail- 
ways of  local  interest.  The  council-general,  it  may  be  added,  has  no 
power  of  self-initiation  and  may  not  deliberate  upon  any  matter  which 
has  not  been  brought  to  its  attention  by  the  prefect. 

It  is  quite  clear  from  these  observations  on  the  tutelle  administrative 
that  the  freedom  of  the  local  authorities  is  still  subject  to  important  re- 
strictions. Until  1905  the  communes  were  not  allowed  to  maintain  actions 
in  the  courts  or  before  1901  to  take  a  gift  or  legacy,  under  condition, 
without  an  authorization  from  the  prefect.  Even  now  they  do  not  appear 
to  be  entirely  free  to  choose  the  names  of  their  streets,19  adopts  plans 

16  Cf .  H.  Berthelemy,  Droit  Administratif,  p.  203. 

"  This  power  is  also  conferred  on  the  prefect  by  special  laws  in  certain  other  cases, 
for  example,  when  the  mayor  refuses  or  neglects  to  perform  the  duty  required  of 
him  by  the  law  of  1903  relating  to  the  establishment  of  primary  schools.  In  case  the 
municipal  council  refuses  or  neglects  to  make  provision  in  the  budget  for  an  appropria- 
tion for  the  maintenance  of  a  service  imposed  on  the  municipality  by  law,  the  prefect 
may  himself  insert  the  appropriation  in  the  budget. 

18  Cf.  Autesserre,  La  Centralisation  Administrative,  p.  180,  and  Molliet,  Le  Pouvoir 
Hidrarchique,  p.  99.  See  also,  Berthelemy,  op.  cit,  p.  200,  n.  1. 

19  Theoretically  the  municipalities  do  have  the  right  to  determine  the  names  of  their 
streets  and  public  places,  but  when  Waldeck-Rousseau  was  president  of  the  council 
of  ministers  he  called  the  attention  of  the  prefects  to  the  fact  that  such  designations 
as  had  the  character  of  public  homage  could  only  be  authorized  by  decree  of  the 
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of  alignment,  construct  bridges,  establish  tramways,  or  locate  public 
fountains. 

Defense  of  Central  Control 

Although  the  tutelle  administrative  to  which  the  local  governments  are 
subject  has  long  been  an  object  of  never  ceasing  attack  by  French 
writers,  the  principle  is  defended,  even  by  some  who  advocate  a  larger 
decentralization  and  a  wider  autonomy  for  the  communes.  It  is  necessary, 
they  argue,  for  the  protection  of  the  taxpayers  against  the  extravagance 
and  wastefulness  of  municipal  councils,  as  well  as  the  citizens  generally 
against  possible  arbitrariness  of  mayors  who  through  their  rather  large 
ordinance  power  might  violate  the  rights  of  individuals.  The  financial 
powers  of  the  communal  authorities  especially,  they  argue,  must  be  kept 
in  check  by  means  of  some  form  of  central  control,20  otherwise  they  would 
dissipate  communal  property,  waste  their  resources,  indulge  in  socialistic 
undertakings  of  one  kind  or  another,  burden  future  generations  by  heavy 
loans  and  oppress  property  owners  by  means  of  burdensome  taxes.21  The 

President  of  the  Republic.  "You  must  abstain,"  he  said,  "from  submitting  to  me 
propositions  tending  to  confer  homage  of  this  kind  upon  living  persons  or  on  those 
upon  whom  history  has  not  yet  pronounced  judgment."  MacMahon  vetoed  the  acts 
of  many  municipal  councils  which  attempted  to  honor  Thiers  in  this  way,  perhaps, 
says  Avenel  (La  Decentralisation,  p.  52)  for  the  reason  that  history  had  not  at  that 
time  rendered  judgment  upon  the  liberator  of  France  and  the  founder  of  the 
Republic. 

20  Communal  loans  which  are  reimbursable  out  of  the  ordinary  revenues  do  not 
require  the  authorization  of  the  central  authorities;  but  those  which  exceed  this 
amount  require  the  authorization  by  the  prefect  and  the  approval  of  the  council  of 
state.  Before  1902  authorization  by  the  President  of  the  Republic  and  even  by 
Parliament  was  necessary  in  the  case  of  certain  loans.  See  Delpech,  article  cited, 
pp.  12-14. 

21  For  a  defense  of  the  tutelle  administrative  particularly  in  respect  to  the  financial 
powers  of  the  communes,  see  Barthelemy  in  the  Revue  du  Droit  Public,  Vol.  XXVI, 
p.  152;  Rabany,  in  the  Revue  Generate  de  V Administration,  1910,  p.  11;  Ripert,  in 
the  Revue  des  Sciences  Politiques,  Vol.  XXVI,  p.  402  ff;  La  Ferrierre  in  the  proceedings 
of  the  Premier  Congres  International  des  Sciences  Administratives,  Vol.  I;  Delpech, 
ibid.,  Vol.  I;  Colson,  Cours  d'Economie  Politique,  Book  IV,  2nd  ed.,  p.  61;  Autesserre, 
op.  cit.,  p.  170;  Molliet,  op.  cit,  p.  97;  Roden,  La  Reforme  Administrative  par  la 
Reforme  Geographique,  p.  190-192;  Imbart  de  la  Tour  in  the  Revue  Politique  et 
Parlementaire,  Vol.  XXII,  pp.  84  ff;  the  Rapport  by  Chautemps,  cited  above,  p.  19; 
and  Avenel,  op.  cit.,  p.  23.  The  central  authorities  have  usually,  it  must  be  said, 
shown  great  liberality  in  permitting  the  municipalities  to  incur  long-time  loans  and  to 
levy  taxes  in  excess  of  the  limit  fixed  by  the  law.  Thus  the  debts  of  the  communes 
between  1898  and  1907  increased  from  3,682  million  francs  to  4,166  millions;  in 
1906  fifty  departments  out  of  89  were  authorized  to  incur  loans  for  a  longer  period 
than  that  fixed  by  law.  In  1905  the  centimes  additional  of  the  communes  and  depart- 
ments reached  229  in  the  department  of  Aude,  225  in  Savoy,  263  in  Upper  Savoy 
and  356  in  Corsica— all  of  which,  says  Ripert  in  the  article  cited  above  (p.  153),  proves 
that  the  state   cannot  surrender  its  financial  control   over   the  local  governments. 
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financial  history  of  many  communes  proves  that  they  have  shown  a  pro- 
pensity to  negligence,  extravagance,  and  prodigality  which  has  afforded 
a  pretext  if  not  a  valid  reason  for  interference  on  the  part  of  the  central 
government.  In  France,  as  in  the  United  States,  the  local  authorities  are 
often  charged  with  the  execution  of  state  laws,  and  it  is  upon  them  that 
the  state  largely  relies  for  the  protection  of  the  public  health,  the  preserva- 
tion of  public  order,  and  the  performance  of  other  services  which  con- 
cern not  merely  the  local  inhabitants  but  the  people  of  the  entire 
country.  The  refusal  or  inability  of  the  local  authorities  to  perform  the 
duties  thus  imposed  upon  them  by  the  state  makes  necessary  some  form 
of  central  control  and  the  French  very  properly,  it  would  seem,  believe 
that  the  more  effective  method  of  control  is  administrative  rather  than 
legislative.22 

Some  French  writers  and  publicists,  while  frankly  recognizing  the 
necessity  of  some  form  of  central  control  over  the  local  authorities,  ob- 
ject to  its  exercise  in  such  large  measure  by  the  prefect  or  the  minister 
of  the  interior.  M.  Deschanel,  president  of  the  chamber  of  deputies, 
would  vest  the  control  in  the  departmental  commission,  on  the  ground 
that  it  is  both  absurd  and  dangerous  to  put  an  elective  mayor  or  city 
council  under  the  tutelage  of  a  centrally  appointed  functionary.23  The 
prefect,  it  is  argued,  is  under  the  temptation  to  exceed  his  authority  or  to 
neglect  his  duty  when  the  interests  of  the  taxpayers  require  action,  as 
the  decisions  of  the  council  of  state  frequently  show,  or  he  is  under  the 
temptation  to  exercise  his  power  for  political  purposes.  Even  if  he  were 
not  under  such  temptation  or  were  competent  to  exercise  his  control 
wisely,  it  is  often  a  physical  impossibility  for  him  to  give  his  personal 
attention  to  all  the  important  matters  of  communal  interest  which  require 
his  consideration,  especially  in  the  larger  departments  some  of  which 

Delpech  in  his  article  referred  to  above  gives  some  interesting  statistics  showing  the 
extravagance  of  the  cities  in  incurring  loans.  See  also  the  Bulletin  de  Statistique,  Vol. 
XXXIII  (1909),  p.  501.  Professor  J.  Barthelemy  answers  the  charge  that  the  policy  of 
the  central  government  in  respect  to  the  financial  activities  of  the  local  governments 
has  been  to  stifle  them  and  to  prevent  them  from  engaging  in  useful  undertakings. 
In  1906,  he  says,  58  departments  were  authorized  to  incur  loans  for  a  period  exceeding 
the  legal  limit.  In  the  case  of  32  of  them  the  period  of  the  loan  reached  50  years. 
See  also  the  statistics  which  he  publishes  regarding  the  amount  of  centimes  additionnels 
levied  by  the  departments  and  communes  in  1905.  Revue  du  Droit  Public,  Vol.  XXVI, 
p.  153. 

22  Professor  J.  M.  Mathews  has  pointed  out  that  in  many  communities  of  the  United 
States  state  law  goes  unenforced  and  indeed  state  authority  is  sometimes  defied  by 
the  local  authorities  charged  with  enforcing  it,  and  the  state  authorities  are  powerless 
to  prevent  it  because  they  have  no  power  to  remove  recalcitrant  local  officials  or 
otherwise  control  their  acts.  Principles  of  American  State  Administration,  especially 
pp.  422  ff. 

33  La  Decentralisation,  pp.  63,  73. 
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contain  more  than  500  communes.  The  result  is,  the  communal  budgets 
are  in  fact  often  passed  upon  by  clerks  in  his  bureau  who  exercise  the 
tutelle  in  this  and  other  matters,  leaving  to  the  interested  parties  the 
right  of  recourse  to  the  Council  of  State  at  Paris  which,  it  may  be  added, 
has  in  recent  years  come  to  exercise  more  and  more  control  over  the 
acts  of  the  municipal  councils.  Thus  side  by  side  with  the  administrative 
tutelage  has  developed  a  tutelle  contentieux  which  has  in  fact  proved 
more  efficacious  than  the  control  of  the  prefects  in  compelling  the  mu- 
nicipal authorities  to  observe  the  law  and  respect  the  rights  of  the  tax- 
payers and  at  the  same  time  it  has  proved  to  be  a  valuable  defense 
against  the  arbitrary  conduct  of  the  prefects  themselves.24 

Finally,  it  is  argued,  the  necessity  of  obtaining  the  approval  of  the 
prefect  to  many  acts  of  the  municipal  councils  not  infrequently  results 
in  long  delays  which  seriously  interfere  with  the  carrying  out  of  urgent 
municipal  policies.  To  remove  this  cause  of  delay  without  abolishing  the 
control  of  the  central  administration  some  have  proposed  to  substitute 
the  right  of  veto  or  suspension  in  the  place  of  express  approval,  that  is, 
let  the  approval  of  the  prefect  be  presumed  unless  he  exercises  expressly 
his  veto  power  within  a  given  period,  as  is  in  fact  the  rule  in  respect  to 
certain  acts  of  the  municipal  council.25 

Decentralization  and  Deconcentration 

While  the  administrative  system  established  by  Napoleon  has  in  its 
essential  character  survived  all  the  political  revolutions  of  the  nineteenth 
century,  it  has  of  course  undergone  certain  modifications  which  have  at- 
tenuated in  some  degree  its  extremely  centralized  character.  After  the 
downfall  of  the  emperor  it  found  powerful  opponents  in  liberal  leaders 
such  as  Vielele,  Chateaubriand,  Royer-Collard,  Renjamin  Constant,  and 
Odillon  Rarrot,  while  De  Tocqueville's  studies  of  American  democracy 
had  the  effect  of  arousing  a  strong  sentiment  throughout  France  in  favor 
of  a  larger  autonomy  for  the  departments  and  communes.  In  consequence, 
after  the  revolution  of  1830,  the  departmental  and  communal  councils 
were  made  elective,  and  by  decrees  promulgated  in  1852  and  1861 
Napoleon  III  (one  of  whose  ideas  was  that  whereas  one  may  govern  from 
afar  one  can  administer  only  from  local  centers)  transferred  to  the  pre- 
fects the  administration  of  a  large  number  of  local  affairs  that  had 
formerly  been  administered  from  Paris.  In  1869  the  famous  program  of 
Nancy  demanding  the  introduction  of  the  principle  of  decentralization 
was  accepted  by  many  republican  leaders  like  Jules  Simon,  Jules  Favre, 
Jules  Ferry,  and  Garnier-Pages  and  it  undoubtedly  exerted  an  important 
influence  on  the  movement  which  followed.  Ry  the  law  of  1871,  some- 

24  Cf.  Ripert,  op.  cit.,  p.  403,  and  Rabany,  op.  cit,  p.  11. 

25  Siegfried  in  the  Revue  du  Droit  Public,  Vol.  XXIV,  p.  129. 
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times  called  the  "Charter  of  departmental  liberties,"  the  powers  of  the 
councils-general  were  considerably  increased  and  the  number  of  their 
acts  requiring  the  approval  of  the  government  at  Paris  was  reduced.  In 
1882  the  mayors  of  the  communes  were  made  elective  by  the  communal 
councils  and  by  the  law  of  1884  the  powers  of  these  councils  were  ex- 
tended and  the  principle  laid  down  that  they  should  regulate  the  affairs 
of  the  communes.26 

By  a  succession  of  laws  passed  since  1884  the  powers  of  the  local 
authorities,  notably  in  regard  to  the  levying  of  taxes,  have  been  still 
further  enlarged,  the  tutelage  of  the  central  power  over  them  has  been 
relaxed  at  certain  points,  and  the  congestion  at  Paris  has  been  relieved 
by  the  further  transfer  of  certain  affairs  of  local  interest  to  the  prefects 
and  the  subprefects,  thus  shifting  the  administrative  authority  to  the 
localities  concerned.  Recently  the  communes  have  been  given  authority 
to  maintain  actions  in  the  courts  and  to  accept  legacies  without  the 
previous  authorization  of  the  central  authorities,  and  other  concessions 
of  a  somewhat  similar  kind  have  been  made  from  time  to  time.27 

A  study  of  the  legislation  enacted  since  1884,  however,  will  show 
that  its  importance  so  far  as  it  involved  an  inroad  upon  the  principle 
of  centralization  is  by  no  means  so  great  as  it  seems.  The  fact  is,  it  has 
been  for  the  most  part  a  work  of  deconcentration,  that  is,  merely  an 
augmentation  of  the  powers  of  the  central  authorities  in  the  local  circum- 
scriptions, by  a  shifting  of  functions  from  the  ministers  to  the  prefects 
and  from  the  prefects  to  the  subprefects.  The  affirmation  in  the  law  of 
1884  of  the  principle  that  the  communal  councils  should  regulate  the 
affairs  of  the  communes  might  be  interpreted  to  involve  a  wholesale 
grant  of  power  to  those  bodies,  but  the  number  of  acts  which  still  require 
the  authorization  or  approval  of  the  central  authorities  is  so  large  that 
the  exceptions  almost  constitute  the  rule. 

28  The  law  of  1884  reversed  the  principle  hitherto  in  force  by  establishing  the 
rule  that  henceforth  the  municipal  councils  should  have  the  general  power  to  regulate 
their  own  affairs  while  the  central  government  should  intervene  only  in  exceptional 
cases.  The  former  rule  that  the  acts  of  the  municipal  council  should  be  valid  only 
when  approved  by  the  central  government  was  replaced  by  the  inverse  principle 
that  the  municipal  council  should  regulate  by  its  own  deliberations  the  affairs  of 
the  commune.  This  principle,  however,  was  strictly  limited  to  communal  affairs  and 
even  as  to  these  there  are  many  exceptions.  Cf.  Barthelemy  in  the  Revue  du  Droit 
Public,  Vol.  XXVI,  p.  119. 

27  It  is  impossible  to  summarize  this  legislation  here.  A  review  of  it  may  be  found  in 
an  admirable  article  entitled  "Le  Mouvement  de  Decentralisation"  by  Professor  J. 
Barthelemy  in  the  Revue  du  Droit  Public,  Vol.  XXVI,  pp.  115-155;  also  his  paper  in 
the  proceedings  of  the  First  International  Congress  of  Administrative  Sciences,  re- 
ferred to  above.  See  also  Roden,  Reforme  Administrative,  pp.  131  ff;  H.  Berthelemy, 
Droit  Administratis,  6th  ed.,  pp.  88-89,  142-176;  Ripert  in  the  Revue  des  Sciences 
Politiques,  Vol.  XXVI,  pp.  390  ff;  Autesserre,  op.  cit,  Chap.  9;  Lucay,  La  Decentra- 
lisation, 1895. 


ADMINISTRATIVE  REFORM  IN  FRANCE  169 

Moreover,  the  feeble  progress  thus  made  in  the  direction  of  decentrali- 
zation has,  to  a  certain  extent,  been  offset  by  a  parallel  tendency  to  re- 
strict the  freedom  of  the  communes  by  imposing  upon  them  additional 
duties  and  services  which  entail  large  expenditures,  and  in  consequence 
bring  them  under  the  further  tutelage  of  the  central  government.  Thus 
the  laws  relating  to  primary  education,  inspection  of  maternal  schools, 
live  stock  sanitation,  free  medical  assistance,  public  health,  and  public 
assistance  to  infants,  the  aged,  and  the  infirm,  have  required  the  com- 
munes (and  occasionally  the  departments)  to  bear  the  whole  or  a  part 
of  the  cost  without  the  laws  at  the  same  time  increasing  their  power 
of  taxation  or  of  borrowing.  As  a  consequence,  they  are  compelled  to 
have  recourse  to  extraordinary  taxes  and  loans  which  require  the  authori- 
zation of  the  central  government,  and  thus  their  budgets  and  to  a  certain 
extent  the  whole  administration  are  brought  still  more  under  the  control 
of  the  prefect.  In  short,  it  means  little  to  give  the  local  authorities  the 
power  to  regulate  their  own  affairs  if  their  resources  are  consumed  by 
expenditures  required  by  the  state  and  they  themselves  brought  under 
further  tutelage.28 

There  has  also  been  a  tendency  in  recent  years  for  the  central  govern- 
ment to  encroach  upon  the  police  powers  of  the  communes  on  the  alleged 
ground  that  they  have  shown  themselves  incapable  or  unwilling  to 
maintain  public  order.  Following  the  anarchist  attacks  of  1893  special 
commissions  of  police  to  aid  the  judicial  authorities  in  detecting  crime 
were  created  in  various  places,  and  in  1906  the  appointment  of  all  com- 
missioners of  police  was  taken  away  from  the  prefects  and  given  to  the 
President  of  the  Republic.  In  1908  the  police  administration  of  Marseilles 
was  taken  entirely  out  of  the  hands  of  the  local  authorities  and  entrusted 
to  the  prefect  of  the  department.  As  stated  above,  the  organization  of  the 
police  in  cities  of  over  40,000  inhabitants  is  determined  by  decree  of  the 
government.  Although  much  criticized  as  a  policy  looking  toward  the 
nationalization  of  the  police,  much  may  be  said  in  favor  of  it.29 

Nearly  all  writers  on  French  administration  complain  that  the  com- 
munes in  particular  lack  the  freedom  and  autonomy  to  which  they  are 
entitled  under  a  republican  system  of  government,  and  as  a  consequence 
they  are  without  the  vitality  and  spirit  of  initiative  which  De  Tocqueville 

28  Cf.  Ripert,  article  cited,  pp.  401-402;  Barthelemy,  Revue  du  Droit  Public,  Vol. 
XXVI,  p.  131  ff. 

29  M.  Joseph  Barthelemy,  one  of  the  most  redoubtable  antagonists  of  the  principle 
of  centralization,  frankly  admits  that  decentralization,  so  much  to  be  desired  in  many 
matters,  cannot  be  thought  of  in  the  fields  of  police  and  financial  administration.  The 
municipal  authorities,  he  says,  cannot  be  depended  upon  to  maintain  public  order. 
The  municipal  police  have  shown  themselves  powerless  in  some  cases  while  in  others 
they  have  shown  a  criminal  unwillingness  to  enforce  the  law.  Likewise  in  respect  to 
the  financial  activities  of  the  local  governments  it  is  impossible  to  free  them  from  the 
control  of  the  central  government.  Revue  du  Droit  Public,  Vol.  XXVI,  p.  152. 
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admired  in  the  American  townships.  They  readily  admit  that  the  prin- 
ciple of  centralization  was  a  necessity  for  a  time  after  the  Revolution, 
when  the  old  provincial  spirit  had  to  be  broken  and  when  the  masses 
lacked  the  capacity  for  local  self  government;  but  that  need,  they  argue, 
has  long  since  disappeared.30 

In  1894  the  chamber  of  deputies  by  a  large  majority  invited  the  govern- 
ment to  prepare  a  project  for  the  reform  of  the  administrative  system, 
in  pursuance  of  which  an  extra-parliamentary  commission  was  created 
to  study  the  question  and  formulate  recommendations  for  the  considera- 
tion of  Parliament.  The  president  of  the  council,  Senator  Ribot,  in  trans- 
mitting its  report  to  the  President  of  the  Republic  said: 

To  simplify  and  rejuvenate  our  administrative  organism,  to  abolish  useless 
organs,  to  give  more  liberty  to  the  local  authorities  is  certainly  a  difficult  under- 
taking because  it  will  encounter  not  only  in  our  laws  but  also  in  our  customs 
obstacles  that  must  be  overcome;  but  it  will  be  worthy  of  a  republican  govern- 
ment and  will  redound  to  the  honor  of  the  Parliament  which  accomplishes  it.31 

In  1906  the  Clemenceau  ministry  in  its  declaration  upon  taking  office 
promised  that  the  liberty  of  the  local  governments  should  be  enlarged, 
and  shortly  thereafter  an  inter-ministerial  commission  was  created  to 
prepare  a  reform  bill  and  it  made  an  elaborate  report  in  which  it  stated 
that  among  the  objects  to  be  accomplished  was  the  development  of  the 
capacities  of  the  communes  and  the  emancipation  of  the  local  authori- 
ties from  the  control  of  the  central  government.32  But  as  yet  the  move- 
ment has  not  advanced  beyond  the  stage  of  discussion.  France  therefore 
remains  a  centralized  republic,  and  in  the  words  of  Professor  Barthelemy 


30  Cf.  Vivien,  op.  cit,  Vol.  XI,  pp.  13-14. 

aChautemps,  Rapport,  p.  9:  The  Congress  of  the  Radical  party  in  1902  adopted 
unanimously  the  following  resolution:  "Considering  that  the  French  people  are  the 
most  administered  in  the  world  and  that  they  maintain  at  great  expense  an  army  of 
functionaries  a  large  number  of  whom  might  be  abolished  without  inconveniences; 
considering  that  local  and  individual  initiative  is  stifled  by  the  bureaucratic  despotism 
of  an  overcentralized  administration;  considering  that  this  excessive  centralization  is 
absolutely  contrary  to  the  very  nature  of  the  republican  system  and  that  it  constitutes 
a  danger  to  the  Republic,  the  Congress  demands  a  decentralization  of  the  public 
services,  a  new  administrative  organization  of  France,  an  organization  which  will  give 
greater  power  to  the  communal  and  departmental  assemblies,  leaving  to  them  the 
discussion  and  management  of  their  local  interests  usurped  by  the  state;  in  short,  the 
Congress  demands  the  application  of  the  maxim:  'to  the  State,  the  national  interests; 
to  the  departments,  regional  and  departmental  interests;  and  to  the  communes,  com- 
munal interests.' "  Text  in  he  Parti  Radical  et  Radical  Socialiste  &  Travers  ses  Congres 
1901-1911,  p.  358.  As  to  the  views  of  the  Radical  party  on  administrative  reform  in 
general,  see  Buisson,  La  Politique  Radicale,  pp.  168  ff. 

32  For  the  text  of  the  report  and  comments  thereon  by  the  chairman  of  the  com- 
mission, M.  Lallemand,  see  his  Reorganisation  Administrative,  (Paris,  1909). 
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the  government  suffers  from  apoplexy  at  the  center  and  from  paralysis 
at  the  extremities.33 

The  "Regionalist"  Movement 

A  proposed  reform  which  has  been  much  discussed  in  and  out  of 
parliament  and  upon  which  there  is  an  extensive  literature,  is  the  re- 
organization of  the  administrative  circumscriptions  of  France  either  by 
the  abolition  of  the  departments  and  the  substitution  of  larger  areas,  or, 
while  retaining  the  departments  for  the  administration  of  certain  matters, 
grouping  them  together  into  larger  units  for  other  purposes  of  adminis- 
tration. In  either  case  it  is  proposed  to  give  the  new  circumscription  a 
council  with  large  powers  of  local  legislation.  As  such  it  represents  a 
movement  in  the  direction  of  federalism  which  in  the  view  of  some 
French  writers  is  the  regime  to  which  France  is  tending.34 

In  support  of  the  regional  scheme  it  is  argued,  first  of  all,  that  the 
departments  as  they  now  exist  are  mere  artificial  circumscriptions  with- 
out logical  basis  and  are  largely  lacking  in  local  spirit  and  vitality;  they 
were  created  at  the  time  of  the  Revolution  mainly  for  the  purpose  of 
breaking  the  particularistic  spirit  of  the  old  provinces  against  which 
the  Revolutionists  were  strongly  embittered;  in  many  cases  they  were 
formed  in  utter  disregard  of  geographic,  economic,  and  social  conditions 
and  without  taking  into  account  local  habits  and  traditions.  They  were 
purposely  made  small  in  area35  for  convenience  of  administration  though 
great  inequalities  of  population  actually  exist  today  and  this  is  one 
cause  of  the  present  dissatisfaction.36  The  substitution  of  larger  circum- 
scriptions formed  with  more  regard  to  historical,  geographical,  and  eco- 
nomic interests  would,  it  is  contended,  revive  and  strengthen  the  local 
life  somewhat  as  it  was  before  the  provinces  were  abolished  and  make 

M  See  his  preface  to  the  French  translation  of  Jenks'  Local  Government  in  England 
(Paris,  1902).  Professor  Barthelemy  declares  that  the  people  of  France  are  not  free 
because  the  administrative  institutions  of  the  country  rest  upon  the  Napoleonic 
foundations  of  the  First  Empire;  they  can  never  be  free,  he  adds,  until  they  break  open 
the  cage  in  which  they  were  imprisoned  by  the  emperor.  The  problem  of  liberty  in 
France,  he  declares,  is  the  problem  of  decentralization,  the  resuscitation  of  the  com- 
munes and  the  strengthening  of  their  local  life  and  patriotism. 

34  Such  is  the  thesis,  for  example,  of  Pierre  Foncin,  "Les  Pays  de  France,"  Revue  de 
Paris,  Apr.  16,  1898,  p.  753. 

35  On  the  area,  population  and  inequalities  of  the  departments,  see  Lucay,  La 
Decentralisation  (Paris,  1895),  p.  144. 

36  Thouret  said  in  the  constituent  assembly  that  the  purpose  in  parceling  the  country 
into  eighty  divisions  was  to  make  it  possible  for  one  to  travel  from  the  remotest  point 
in  the  department  to  the  seat  of  government  of  the  department  in  a  single  day. 
Mirabeau  said  he  considered  numerous  departments  necessary  for  the  same  reason  and 
also  to  render  it  possible  for  a  large  number  of  citizens  to  participate  in  the  govern- 
ment. Roden,  La  Reforme  Administrative  par  la  Re  forme  Geographique,  p.  37. 
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the  capital  cities  of  the  new  regions  centers  of  local,  intellectual,  and 
political  activity,  thus  depriving  Paris  of  the  monopoly  which  it  has  so 
long  enjoyed  at  the  expense  of  the  other  cities  of  France.  It  would  also 
result  in  large  economies  by  making  it  possible  to  abolish  many  offices 
and  institutions  which  would  have  no  raison  detre  if  the  department  were 
done  away  with.37  Finally  the  conditions  which  made  necessary  the 
abolition  of  the  provinces  and  the  substitution  of  smaller  arbitrary  cir- 
cumscriptions no  longer  exist  and  therefore  the  present  arrangement 
is  archaic  and  unnecessary.  The  old  provincial  spirit  which  was  once  a 
danger  to  the  national  unity  has  disappeared  or  at  least  what  remains 
of  it  is  harmless  and  should  rather  be  encouraged  than  combatted;38  while 
modern  facilities  for  transportation  and  communication  have  so  reduced 
the  element  of  distance  that  convenience  of  administration  no  longer 
requires  that  the  areas  of  the  departments  should  be  so  restricted.  That 
larger  circumscriptions  can  be  administered  with  facility  is  shown  by  the 
fact  that  the  department  of  the  Nord  with  nearly  2,000,000  inhabitants  is 
administered  quite  as  efficiently  as  that  of  Lozere  with  less  than  150,000 
inhabitants.  It  may  also  be  remarked  that  larger  circumscriptions  for 
judicial,  military,  educational,  police,  and  forestry  administration  are 
today  superimposed  upon  the  departmental  divisions,  so  that  in  reality 
regionalism  already  exists  for  the  administration  of  various  services. 

Vivien  in  his  day  complained  that  the  departments  were  too  small 
and  numerous  and  parliamentary  proposals  for  their  reduction  were  not 
lacking.  Since  the  establishment  of  the  Third  Republic  they  have  been 
numerous,  one  of  the  most  notable  of  the  earlier  advocates  being  Gam- 
betta.  Two  recent  projects  that  have  been  much  discussed  were  those 
presented  by  M.  Marlot  in  1902,  in  the  name  of  the  commission  on  de- 
centralization, and  by  M.  Reauquier  in  1907.  Roth  projets  provided  for 
the  creation  of  twenty-five  "regions"  in  the  place  of  the  89  departments. 
The  regions  were  to  be  formed  with  reference  to  twenty-five  cities  which 
are  the  centers  of  a  surrounding  territory  having  more  or  less  identity  of 
interests.39  No  action  has  been  taken  by  parliament  on  any  of  these 
propositions,  though  Premier  Rriand  in  his  ministerial  declaration  of 

"Roden,  op.  cit,  p.  172,  estimates  that  the  saving  would  amount  to  at  least 
120,000,000  francs  a  year,  and  that  it  would  reach  25,000,000  in  the  ministry  of  the 
interior  alone.  It  costs  as  much  today,  he  says,  to  collect  the  taxes  in  Lozere  as  in  the 
Nord  where  the  receipts  are  fifty  times  as  great.  All  the  departments  regardless  of  size 
or  population  have  the  same  general  staff  of  prefects,  inspectors,  directors,  controllers, 
etc. 

ffl  Cf.  Brette,  "Les  Limites  et  les  Divisions  Territoriales  de  la  France  in  1789,"  Revue 
Politique  et  Parlementaire,  Vol.  LXII,  p.  270. 

35  The  more  important  "regional"  projets  are  summarized  and  discussed  by 
Barthelemy  in  the  Revue  du  Droit  Public,  Vol.  XXVI,  p.  145  ff.  See  also  Cayla,  in 
the  Revue  Politique  et  Parlementaire,  Vol.  X,  p.  373;  Bluzet,  Les  Attributions  des 
Sous-Prefets,  pp.  489  ff,  and  Beauquiers,  Rapport,  cited  below. 
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June,  1910,  expressed  himelf  in  favor  of  regional  organization  on  the 
basis  of  economic  and  other  interests  and  promised  to  introduce  a  projet 
embodying  this  reform.40 

While  the  regionalist  movement  has  many  advocates  the  balance  of 
argument  seems  to  be  on  the  side  of  its  adversaries.  In  the  first  place, 
it  is  pointed  out  that  the  departments  are  no  longer  mere  artificial  divi- 
sions but  that  they  have  developed  a  local  life  and  spirit  of  their  own; 
they  have  their  own  patrimony;  and  the  people  have  been  so  long 
accustomed  to  these  divisions  that  they  could  not  be  abolished  without 
grave  inconvenience.  Moreover  the  reconstitution  of  the  provinces  under 
the  less  objectionable  name  of  regions  would,  it  is  said,  tend  to  develop  a 
spirit  of  particularism  and  to  revive  the  old  provincial  spirit  which  the 
Revolutionists  found  so  objectionable;  and  it  would,  if  the  regional 
legislatures  were  given  an  extensive  power  of  legislation,  substitute 
variety  of  legislation  in  the  place  of  the  uniformity  that  now  exists  and 
lead  to  conflicts  between  the  national  parliament  and  the  regional  legis- 
latures.41 Moreover,  while  centralized  administration  has  been  greatly 
facilitated  by  the  annihilation  of  the  element  of  distance  through  modern 
means  of  communication  and  transportation  it  has  at  the  same  time  been 
rendered  more  difficult  by  the  multiplication  of  services  and  of  func- 
tionaries, thus  making  necessary  small  units  for  administrative  purposes. 
If  the  departments  were  retained  as  subdivisions  of  the  new  regions  the 
result  would  not  be  simplification  and  economy  but  increased  complexity 
and  cost;  only  a  new  cog  would  be  added  to  the  machine.42 

If  anything  is  to  be  gained,  therefore,  it  is  necessary  to  make  tabula 
rasa  of  the  departments  and  create  entirely  new  and  larger  divisions; 
that  is,  the  reform  must  be  radical  if  anything.43  The  mere  superimposi- 
tion  of  larger  divisions  upon  the  departments  unaccompanied  by  the 
introduction  of  federalism  would  not  in  itself  remove  the  real  sources 
of  discontent,  which  are  excessive  centralization,  administrative  tutelage 
and  the  intolerable  slowness  which  characterizes  the  functioning  of  the 
administrative  machine.  Roth  simplification  and  decentralization,  the 
revitalizing  of  the  communes  and  the  development  among  them  of  a 

40  Annuaire  du  Parlement,  1901-1911,  p.  190.  In  support  of  the  regional  scheme  see 
Senator  Audiffried,  Revue  Politique  et  Parlementaire,  Vol.  LXVII,  p.  425  ff;  Brette, 
ibid.,  Vol.  LXII,  pp.  258-281;  Angot  des  Rotours,  "Les  Departements  ont-ils  detruit  les 
Provinces?"  Revue  Hebdomadaire,  Aug.  5,  1911;  Beauquiers,  Rapport  number  731, 
Chambre  des  DeputSs,  session  de  1907;  Rolland,  Revue  du  Droit  Public,  Vol.  XXVI, 
p.  99;  and  J.  Paul-Boncour  et  Maurras,  La  RSpublique  et  la  Decentralisation,  Chap.  1. 
The  principle  of  "regionalism"  was  approved  by  the  Radical  party  in  its  annual 
convention  in  1903.  he  Parti  Radical  et  Radical  Socialiste  a  Travers  ses  Congres 
1901-1911,  p.  364. 

41  Chautemps,  Rapport,  pp.  12-14. 

"  Barthelemy,  Revue  du  Droit  Public,  Vol.  XXVI,  pp.  144-147. 
48  Ripert,  Revue  des  Sciences  Politiques,  Vol.  XXVI,  p.  390. 


174  STUDIES  IN  GOVERNMENT 

more  vigorous  local  life  and  initiative  are  the  real  objects  to  be  sought.44 
Both  simplification  and  economy  may  be  achieved  without  the  creation 
of  new  regions  or  the  abolition  of  the  existing  departments.  There  is  no 
reason,  for  example,  why  a  single  paymaster-general,  a  single  collector  of 
direct  taxes  and  a  single  engineer-in-chief,  not  to  mention  other  depart- 
mental authorities,  cannot  exercise  their  functions  over  several  depart- 
ments and  thus  reduce  the  cost  of  administration  as  is  already  done  in  the 
postal  administration,  and  in  certain  branches  of  financial  administration. 
Similarly,  neighboring  departments  in  the  interest  of  economy  might 
unite  for  the  construction  and  maintenance  of  certain  institutions  or 
utilities,  such  as  asylums,  hospitals,  normal  schools,  and  roads;  the  law 
of  1871  in  fact  permits  them  to  do  so.  Finally,  the  decentralization  of  the 
administrative  system  can  be  accomplished  quite  as  easily  without 
abolishing  the  departments  or  the  superimposition  upon  them  of  new 
and  larger  circumscriptions.45 

The  Problem  of  the  Prefects 

Another  reform  for  which  there  has  been  considerable  demand  in 
France  is  the  abolition  of  the  prefects,  the  most  criticized  and  the  most 
unpopular  functionaries  in  the  whole  hierarchy.  "Administrative  satraps," 
"supple  instruments  of  the  central  government,"  "parasitic  survivors  of 
the  Empire,"  "the  masters  of  France,"  "the  natural  enemies  of  liberty," 
are  some  of  the  milder  terms  frequently  applied  to  them.  "I  am  con- 
vinced," says  M.  Chardon,  councilor  of  state,  "that  no  serious  administra- 
tive reform  and  perhaps  no  electoral  reform  is  possible  unles  we  begin 
by  ridding  ourselves  of  the  prefectoral  superstitution;"46  and  Professor 


44  So  argues  M.  Bienvenu-Martin  in  an  article  entitled  "L'Organisation  Regionale  de 
la  France"  in  the  Revue  Politique  et  Parlementaire,  Vol.  LXVII,  pp.  217-239. 

45  Cf.  Demartial,  La  Reforme  Administrative,  p.  4.  M.  Cheron,  reporter  of  the 
general  budget  for  1912,  emphasized  this  point.  "It  is  not  at  all  necessary,"  he  remarks, 
"to  constitute  larger  units  in  order  to  decentralize  the  administration.  Decentralize 
with  that  which  already  exists.  Let  the  central  government  limit  its  action  to  larger 
questions  of  general  interest  and  leave  to  the  local  authorities  under  proper  control 
the  administration  of  local  affairs.  Give  the  prefect  more  initiative  and  relieve  him 
from  the  necessity  of  consulting  the  ministers  except  in  regard  to  important  matters. 
Increase  the  powers  of  the  councils-general  and  relieve  Parliament  from  the  duty  of 
passing  upon  a  mass  of  projects  of  local  interest  which  it  never  in  fact  considers— a 
duty  which  often  requires  the  communes  to  wait  months  before  they  can  levy  a 
petty  sur  tax  to  meet  the  cost  of  an  expenditure  imposed  upon  them  by  the  state.  Why 
not  give  to  the  local  assemblies  who  know  best  what  are  their  own  needs  the  power 
to  determine  such  matters?"  Rapport  sur  le  Budget  General  cited  above.  Professor 
Barthelemy  points  out  that  the  regionalist  scheme  does  not  necessarily  mean  de- 
centralization. 

46  Le  Pouvoir  Administratif,  pp.  36,  250-279. 
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Jeze  adds  that  no  real  political  liberty  will  ever  be  possible  in  France 
until  the  prefect  is  done  away  with.47 

The  law  attributes  three  powers  to  the  prefect:  (1)  he  is  the  repre- 
sentative of  the  central  government  in  the  department;  (2)  he  is  the 
chief  executive  of  the  department;  and  (3)  he  exercises  the  power  of 
tutelage  and  control  over  the  communes.  In  addition  to  these  functions 
he  fulfills  the  extra-legal  role  of  electioneering  agent  for  the  government, 
and  it  is  his  activity  in  this  respect  that  has  become  one  of  the  chief 
causes  of  his  unpopularity.  It  is  frequently  said  in  France  that  the  first 
requirement  of  a  good  prefect  is  that  he  should  make  a  good  electioneer- 
ing agent  and  that  his  advancement  is  largely  dependent  upon  his  success 
in  carrying  the  department  for  the  government  candidates.  "The  inter- 
vention of  the  prefects  in  elections,"  says  M.  Jeze,  one  of  the  most  distin- 
guished and  respected  authorities  on  French  administrative  law,  "is  most 
regrettable;  it  has  completely  denatured  the  legal  character  of  the  pre- 
fectoral  office  so  that  in  fact  that  administration  has  come  to  be  entirely 
dominated  by  the  electoral  point  of  view.  This  being  true,  the  first  condi- 
tion of  administrative  reform  is  the  abolition  of  this  functionary."48 

The  tutorial  role  already  noted,  which  the  prefects  play  in  respect  to 
the  communes,  is  also  the  cause  of  much  of  their  unpopularity.  It  is 
charged  that  in  exercising  this  control  they  do  not  scruple  to  employ  it  for 
political  purposes,  that  they  close  their  eyes  to  the  illegal  acts  of  mayors 
and  councils  who  belong  to  the  government  party  and  annul  the  legal  acts 
of  those  who  are  in  opposition  to  the  government.49  As  a  means  of  pro- 
tection against  the  arbitrary  acts  of  the  prefects  in  the  exercise  of  their 
tutelary  powers  the  Council  of  State  has  greatly  extended  the  theory  of 
recourse  for  excess  of  power  and  has  developed  the  doctrine  of  indemnity 
according  to  which  any  citizen  whose  interests  are  injured  by  the  wrong- 
ful exercise  of  the  prefectoral  tutelle  or  by  the  failure  to  exercise  it  when 
it  is  required  by  law  may  recover  a  pecuniary  indemnity.50 


"  Revue  du  Droit  Public,  Vol.  XXVIII,  p.  272.  Compare  also  Demartial,  La  Reforme 
Administrative,  pp.  4,  8. 

48  Elements  du  Droit  Public  et  Administratif  (Paris,  1901),  p.  278.  This  is  the 
opinion  also  of  Demartial,  p.  8;  and  Chardon,  p.  252.  For  a  defense  of  the  prefect, 
see  Rabany  in  Revue  Generate  de  V Administration,  May,  1910,  p.  5,  and  Monteil, 
L' Administration  de  la  Republique,  p.  166.  See  also  Leyret,  La  Tyrannie  des  Politiciens 
(Paris,  1910),  pp.  41-54. 

49  Chardon,  Pouvoir  Administratif,  p.  251;  Jeze,  Revue  du  Droit  Public,  Vol. 
XXVIII,  pp.  278-279,  also  his  Droit  Public  et  Administratif,  p.  160.  A  deputy  in  his 
electoral  program  in  1910  referring  to  the  "exorbitant  powers"  of  the  prefects  de- 
clared that  it  was  possible  for  them  completely  to  annihilate  the  liberties  of  the 
communes  without  even  violating  the  law  or  exercising  their  power  arbitrarily. 
Fouquet,  Programmes  et  Engagements  Electoraux,  Rapport,  number  385,  Chambre 
des  Deputes,  1910,  p.  35. 
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Their  ordinance  and  police  powers  give  the  prefects  a  large  opportunity 
for  interfering  in  local  affairs  and  this  is  a  constant  cause  of  complaint. 
Moreover,  they  have  the  right  of  appointing  nearly  all  local  officers  and 
agents  including  even  the  school  teachers,  and  this  naturally  increases 
immensely  their  power  of  local  control.  The  fact  that  they  are  often 
strangers  in  the  communities  which  they  govern  and  remain  there  for 
only  brief  periods  of  time  makes  it  difficult  for  them  to  gain  the  con- 
fidence and  good  will  of  the  inhabitants.51 

While  there  is  an  increasing  demand  for  the  abolition  of  the  prefectoral 
office,  mainly  because  it  is  a  survival  of  the  Napoleonic  regime,  the  larger 
number  of  writers  and  political  men  recognize  the  desirability  of  having 
in  each  department  a  representative  of  the  government,  though  most 
of  them  favor  a  reorganization  of  the  office  so  as  to  bring  it  more  into 
harmony  with  republican  principles.  They  would  have  the  prefect's  power 
of  tutelle  over  the  local  authorities  reduced  or  abolished  entirely  and 
vested  in  a  collegial  body  like  the  prefectoral  council  or  the  depart- 
mental commission;  they  would  limit  his  power  of  interference  in  the 
petty  affairs  of  the  communes;  they  would  deprive  him  of  a  large  part 
of  his  power  of  appointment  and  give  to  the  local  authorities  the  selec- 
tion of  all  officers  and  employees  whose  duties  are  purely  local;  and 
they  would  abolish  his  role  as  electoral  agent  for  the  government  and 
reduce  him  to  the  position  of  a  purely  administrative  functionary.  These 
reforms  would  at  least  remove  the  chief  causes  of  his  present  unpopu- 
larity and  might  also  increase  his  efficiency  as  an  administrative  func- 
tionary. 

The  Subprefects 

One  of  the  reforms  which  the  republicans  have  demanded  ever  since 
their  accession  to  power  is  the  abolition  of  the  office  of  subprefect,52  and 
for  many  years  the  chamber  of  deputies  with  a  few  exceptions  annually 
struck  from  the  budget  the  appropriation  for  the  maintenance  of  these 
alleged  useless  functionaries;53  but  each  time  the  senate,  usually  upon 
the  demand  of  the  government,  restored  the  appropriation,  and  the 

50  A  good  example  is  the  Delpech  case  described  in  the  Revue  du  Droit  Public, 
Vol.  XXVIII,  p.  283. 

01  The  practice  of  constantly  shifting  the  prefects  about  from  one  department  to 
another  has  been  much  criticized.  Georgin  (Le  Statut  des  Fonctionnaires,  Paris,  1912, 
p.  626)  mentions  one  department  in  which  twelve  prefects  arrived  and  departed  in  a 
period  of  eleven  years. 

62  See  the  speech  of  M.  Pierre  Leroy-Beaulieu  in  the  Chamber  of  Deputies,  Nov.  30, 
1911,  Journal  Officiel,  p.  3140.  The  Radical  party  at  its  annual  convention  of  1905 
voted  in  favor  of  abolishing  the  office,  which  it  declared  was  merely  a  useless  cog. 

ra  The  first  instance  was  in  1886;  the  last  in  Nov.,  1912. 
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lower  chamber  yielded.54  Like  the  prefect  the  subprefect  was  a  creation 
of  Napoleon  and  like  him  was  expected  to  be  a  loyal  agent  of  the 
emperor  and  a  ready  instrument  for  the  maintenance  of  his  supremacy. 
Like  the  prefect  he  has  survived  all  the  revolutions  that  have  over- 
turned the  political  constitutions  of  France,  and  when  the  Third  Republic 
was  established,  he  was  left  undisturbed  by  the  monarchist  majority  in 
the  National  Assembly  which  saw  in  him  a  possible  agent  for  keeping 
alive  monarchical  tradition  and  of  perpetuating  monarchical  institutions. 
At  a  time  when,  owing  to  the  difficulties  of  transportation,  a  journey 
of  several  days  often  separated  the  citizens  of  a  remote  commune  from 
the  prefecture,  there  may  have  been  some  justification,  so  it  is  argued, 
for  such  an  office;  but  under  present  conditions  it  is  both  largely  useless 
and  incompatible  with  the  political  constitution  of  the  country.  Except 
for  the  appointment  of  a  few  petty  officers,  the  issuing  of  hunting  per- 
mits, administering  oaths  and  authorizing  certain  establishments,  the 
subprefects  have  almost  no  independent  powers,  but  are  chiefly  agents 
of  information  and  of  transmission  between  the  communes  and  the  pre- 
fecture—mere 'letter  boxes"  as  they  are  frequently  styled— and  as  such 
they  are  impediments  to  the  expeditious  transaction  of  public  business. 
Acts  of  the  municipal  authorities  which  must  be  referred  to  the  prefect 
and  communications  which  he  may  have  to  make  to  the  local  authorities, 
instead  of  being  transmitted  directly  from  the  one  to  the  other,  are 
obliged  to  wait  for  days  or  weeks  in  the  bureau  of  the  subprefecture.55 
Like  the  prefects,  the  subprefects  are  also  electioneering  agents  for  the 
government,  and  if  one  may  believe  some  of  the  French  writers  on  ad- 
ministration this  is  their  chief  preoccupation.56  They  attend  political  meet- 
ings as  representatives  of  the  government,  exercise  a  sort  of  political 
surveillance  over  functionaries  in  their  arrondissements,  keep  the  gov- 
ernment informed  of  local  political  conditions,  and  use  their  influence  to 
bring  about  the  election  within  their  districts  of  deputies  in  sympathy 
with  the  government  and  of  senatorial  delegates  approved  by  the  gov- 

54  Many  deputies  have  voted  for  the  maintenance  of  the  subprefectoral  institution 
although  favoring  its  abolition,  for  the  reason  that  they  are  opposed  to  the  policy  of 
trying  to  bring  about  administrative  reform  through  amendments  to  the  budget. 
Chautemps,  Rapport,  cited  above,  p.  30. 

66  Cf.  Bluzet,  Les  Attributions  des  Sous-Prefets  (Paris,  1902),  p.  525;  de  Mesmay, 
La  Question  des  Sous-Prefets  (Paris,  1907),  p.  55;  and  Leroy-Beaulieu,  Journal  Officiel, 
1911,  p.  3441. 

^Jeze,  Elements,  p.  138;  de  Mesmay,  op.  cit,  pp.  43,  55.  Bethelemy,  Droit 
Administratis  p.  138;  Mauriou,  Precis,  7th  ed.,  p.  241;  the  Temps,  Oct.  10  and  Nov. 
28,  1912.  The  Temps,  however,  maintains  that  the  government  not  only  has  an 
undoubted  right  to  see  that  prefects  and  subprefects  do  not  actually  oppose  its 
policies  but  that  it  may  require  them  to  put  their  services  at  its  disposal.  See  also  a 
similar  defense  of  their  political  activity  in  Arnaud,  "Le  Role  Social  du  Sous-Prefet,"  in 
the  Revue  Ginirale  d' Administration,  June-July,  1907,  separately  reprinted,  p.  7. 
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ernment.  As  a  consequence  they  are  largely  dependent  upon  the  deputies 
for  their  appointment  and  advancement,  and  are  in  turn  controlled  by 
them  so  much  so  that  one  sometimes  hears  a  deputy  speak  of  "my  sub- 
prefect"  and  "my  arrondissement,"  as  if  the  former  were  his  "slave  and 
the  latter  his  fief."57 

In  defense  of  the  subprefect  it  is  argued  that  the  government  must 
have  in  every  locality  an  agent  upon  whom  it  can  depend  for  informa- 
tion and  for  the  execution  of  its  orders,  especially  so  long  as  France 
remains  a  centralized  state.  It  is  asserted  that  dependence  cannot  be 
had  upon  the  mayors  of  the  communes  for  the  reason  that  they  are  not 
the  appointees  of  the  government  and  are  not  only  frequently  opposed 
to  its  policies  but  are  occasionally  in  open  revolt  against  it.58  As  adminis- 
trative agents  they  are  also  a  necessity,  particularly  in  the  large  depart- 
ments which  contain  several  hundred  communes,  over  the  authorities 
of  which  the  prefect  is  required  to  exercise  a  tutelary  control,  and  in  all 
of  which  it  is  considered  desirable  that  he  should  occasionally  make 
visits.  This  being  a  physical  impossibility  he  must  depend  upon  the 
subprefects  to  represent  him  in  the  discharge  of  such  duties.  To  abolish 
these  latter  agents  therefore  would  be  to  impair  seriously  the  control  of 
the  state  over  the  local  governments  and  to  withdraw  the  citizens  of  re- 
mote communes  from  the  benefit  of  close  contact  with  the  administra- 
tion. 

As  agents  of  information  and  surveillance  the  subprefects  are  con- 
sidered by  the  government  to  be  a  necessity.  Among  other  duties  they 
visit  the  communes  and  acquaint  themselves  with  local  conditions  and 
needs;  they  prepare  reports  to  the  government  concerning  infractions  of 
the  laws  and  ordinances  by  the  local  authorities  who  are  charged  with 
enforcing  them,  and  make  recommendations  for  needed  legislative  or 
administrative  action,  etc.  If,  therefore,  they  were  done  away  with,  in- 
spectors or  other  functionaries  under  a  different  name  would  have  to 
be  substituted  in  their  places.  Finally,  they  play,  or  should  play,  a  useful 
social  and  educational  role,  especially  in  the  more  backward  communes 
where  progress  along  educational,  sanitary,  industrial,  and  even  political 
lines  has  been  slow.50 


87  See  the  Temps,  Nov.  7,  1911,  and  Oct.  10,  1912.  "The  evil  customs  of  our 
electoral  regime  have  made  the  sub-prefect  a  courtier  of  the  Deputy  of  his  arrondisse- 
ment. It  is  no  secret  that  today  he  is  chosen  by  the  Deputy  and  counts  upon  his 
influence  to  secure  promotion.  .  .  .  Political  agent  of  the  government  and  protege 
of  the  members  of  Parliament  he  passes  his  life  serving  them  and  being  served." 

58  Cf.  Bluzet,  475;  de  Mesmay,  56. 

69  This  function  of  the  subprefect  is  emphasized  by  Amaud  in  "Le  Role  Social  du 
Sous-Prefet  dans  une  Democratic,"  Paris,  1907.  For  further  defense  of  the  subprefect 
see  Baron  J.  Angot  des  Rotours  in  the  Revue  Hebdomadaire,  Apr.  21,  1906,  pp.  257- 
267;  an  article  by  "an  old  auditor  and  councilor  of  State"  entided  "La  Question  des 
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Recognizing  the  utility  of  the  subprefectoral  office  but  convinced  that 
the  number  of  incumbents  is  much  larger  than  modern  conditions  re- 
quire, various  writers  and  members  of  Parliament  have  advocated  a 
reduction,  especially  in  the  smaller  departments,  and  the  devolution  of 
their  duties  upon  the  secretary  general  of  the  department  or  some  other 
official.  Still  others  hold  that  the  proper  solution  of  the  problem  is  neither 
the  abolition  of  the  subprefect  nor  a  reduction  of  their  number  but  a 
radical  reorganization  of  the  office,  chiefly  by  the  enlargement  of  their 
authority  and  independence  of  action.  From  being  the  mere  mouthpiece 
of  the  prefect  they  would  make  him  a  more  independent  and  responsible 
official,  give  him  the  power  to  issue  ordinances,  and  ameliorate  his  posi- 
tion from  the  point  of  view  of  dignity  and  emolument,  in  short,  give 
the  office  somewhat  the  same  character  as  that  of  the  German  Kreis 
Director.  This  was  the  recommendation  of  the  inter -ministerial  commis- 
sion on  administrative  organization  of  1906,60  and  it  has  been  advocated 
by  M.  Paul  Deschanel  and  many  other  writers  on  French  administration.61 

The  Councils  of  Prefecture 

Like  the  other  Napoleonic  administrative  institutions  which  still  survive 
in  France  the  prefectoral  councils  have  in  recent  years  been  the  objects 
of  frequent  attack,  and  numerous  legislative  proposals  have  been  made 
either  for  their  abolition  or  their  reorganization  in  the  interest  of 
economy  and  democracy.  We  are  told  by  one  of  the  most  distinguished 
writers  on  French  administration  that  they  are  "completely  discredited, 
ignored  by  the  great  public  which  regards  them  as  employees  of  the 
prefecture,"  that  they  are  useless  organs  and  that  about  all  one  can  say  in 
their  favor  is  that  they  are  inoffensive.62  Their  members  are  too  poorly 
paid  to  attract  men  of  experience  and  capacity,63  (about  half  of  them 
receive  only  four  hundred  dollars  a  year);  they  have  no  future,  since  they 
are  almost  never  advanced  to  the  higher  positions  in  the  administration, 
and  they  have  been  unable  to  win  general  popular  confidence  or  re- 
spect. 

The  preiectoral  councils  constitute  administrative  courts  of  first  in- 
stance, they  approve  the  accounts  of  the  smaller  communes  and  of  certain 
public  institutions  and  of  financial  officials,  they  grant  authorizations  for 
the  establishment  of  hospitals  and  charitable  institutions,  issue  permits  to 

Sous-Prefets  et  la  Reforme  Administrative"  in  the  Revue  Politique  et  Parlementaire, 
Vol.  XXV,  pp.  300-343;  and  Montchanin,  he  Sous-Prefet  (Paris,  1893). 

60  Lallemand,  Reorganisation  Administrative  (Paris,   1909),  pp.  32-48. 

61  Deschanel,  La  Decentralisation,  pp.  149-181;  Avenel,  La  Reforme  Administrative, 
pp.  54-55;  Boncour  et  Maurras,  Debut  Nouveau,  p.  157;  Roden,  op.  cit,  p.  54; 
Chautemps,  Rapport,  pp.  30-32. 

62  Jeze,  Bulletin  de  la  Societe  d'Etudes  Legislatives,  No.  1,  1910,  p.  26. 

63  See  Chautemps,  report  on  the  budget  (cited  above),  p.  37. 
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such  institutions  to  bring  actions  in  the  courts,  and  they  constitute  an 
advisory  council  to  the  prefect,  who  is  required  to  consult  them  before 
taking  action  in  certain  cases,  though  he  is  not  obliged  to  follow  the 
advice  they  give  them.  The  law  makes  the  prefect  the  presiding  officer 
of  the  council,  when  it  sits  as  an  administrative  court;  and  this  has  been 
a  cause  of  criticism  for  the  reason  that  such  a  position  gives  the  prefect, 
who  is  often  a  party  in  the  cases  that  come  before  it,  too  great  an  in- 
fluence over  its  deliberations.64  Another  objection  to  the  council,  as  it 
is  at  present  organized,  is  that  it  combines  the  functions  of  both  an  organ 
of  active  administration  and  an  administrative  court,  in  violation  of  the 
sacrosanct  maxim  of  Roederer  that  "to  administer  is  the  act  of  one,  to 
judge  the  act  of  several,"65  and  also  of  the  principle  of  the  separation  of 
powers  which  has  always  been  a  cherished  theory  of  Frenchmen. 

Statistics  of  the  affairs  which  the  prefectoral  councils  annually  handle 
give  the  impression  that  they  transact  a  vast  amount  of  business.  Thus 
in  1907  eighty-seven  councils  disposed  of  a  total  of  372,965  matters,  or 
more  than  4000  for  each  council.  But  in  fact  more  than  90  per  cent  of  the 
cases  that  come  before  them  consist  of  complaints  against  direct  tax 
assessments  or  of  accounts  to  be  passed  upon,  in  most  of  which  cases 
the  councils  merely  approve  as  a  matter  of  form  the  decisions  prepared 
in  the  bureaus  of  the  prefecture.66  The  advisory  functions  of  the  councils 
are  even  more  illusory,  though  the  statistics  might  easily  lead  one  to  the 
contrary  conclusion.  In  1907  the  councils  were  consulted  by  the  prefects 
in  20,545  cases,  but  in  reality  their  advice  was  merely  formal.  In  most 
instances  the  prefect  acts  upon  his  own  initiative  and  afterwards  submits 
his  decisions  to  the  council  merely  to  conform  to  the  requirements  of  the 
law.  Many  persons  have  advocated  the  abolition  of  this  superfluous 
formality  by  giving  the  prefect  the  power  to  act  in  all  cases  without 
consulting  the  council,  thus  bringing  the  law  and  the  practice  into 
accord.67  When  the  entire  work  of  the  councils  of  prefecture  has  been 
thus  sifted  down,  there  remains  for  all  of  them  about  1300  or  1400 
cases  involving  disputes  over  contracts  for  the  erection  of  public  works, 
about  500  election  controversies,  some  200  or  300  applications  for  au- 

61  As  a  matter  of  fact,  however,  the  prefect,  it  is  said,  has  almost  ceased  to  preside 
over  the  sessions  of  the  council. 

65  Cf.  Chardon,  V Administration  de  la  France,  p.  357,  and  Berthelemy,  Droit  Ad- 
ministratif,  p.  920,  who  says  there  should  be  an  absolute  separation  of  the  functions 
of  administration  and  of  justice  and  for  this  reason  if  for  no  other  the  councils  should 
be  reorganized.  See  also  Rolland  in  the  Revue  du  Droit  Public,  Vol.  XXVI,  p.  96. 

66  Thus  in  1895  the  various  councils  throughout  France  adjudged  369,498,  affairs, 
but  of  these  only  5,549  were  actually  examined  and  discussed;  the  others  being  ap- 
proved without  observation.  D'Angelis,  Le  Projet  de  Rijorme  des  Conseils  de  Pre- 
fecture (Paris,  1909),  p.  70. 

67  Cf .  D'Angelis,  p.  73,  and  Chardon,  p.  374. 
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thority  to  maintain  actions  in  the  courts,  and  a  thousand  or  more  cases 
involving  contraventions  of  the  grande  voirie,  which  when  distributed 
among  the  eighty-nine  councils  leaves  only  a  small  number  of  matters 
for  each  and  requiring  on  an  average  of  not  more  than  one  session  a 
week.68 

Since  1886  numerous  projets  have  been  submitted  to  Parliament  for 
the  reorganization  or  abolition  in  toto  of  the  councils.  Some,  like  the 
Clemenceau  projet  of  1908,  have  proposed  to  abolish  their  powers  as 
administrative  courts  and  to  confer  them  upon  an  administrative  judge, 
one  for  each  department.69  Some,  like  the  Fallieres  and  Barthou  projets 
of  1887  and  1896,  have  proposed  to  confer  their  jurisdiction  as  administra- 
tive courts  upon  regional  administrative  tribunals,  twenty-two  in  number 
for  all  France,  at  the  same  time  depriving  them  of  their  consultative 
functions  and  their  power  of  active  participation  in  administration;  while 
still  others,  like  the  Morlot  projet  of  1899,  have  proposed  to  suppress 
them  entirely  and  devolve  their  administrative  functions  upon  other 
functionaries  and  distribute  their  contentious  jurisdiction  between  the 
judicial  tribunals  and  the  Council  of  State.70  It  is  pointed  out  by  the  advo- 
cates of  the  last  mentioned  projet  that  the  judicial  tribunals  already  have 
juridiction  of  such  matters  as  direct  taxes,  contraventions  of  the  petite 
voirie  and  of  certain  election  contests  and  hence  they  might  without 
any  violation  of  principle  be  given  jurisdiction  of  questions  relating  to 
indirect  taxes,  contraventions  of  the  grande  voirie  and  of  controversies 
growing  out  of  elections  to  the  arrondissement  councils. 

Against  the  Clemenceau  projet  it  is  argued,  however,  that  the  idea  of 
an  administrative  court  held  by  a  single  judge  is  entirely  contrary  to  the 

88  On  these  points  see  the  report  of  M.  Jeze  cited  above;  Chardon,  op.  cit.,  pp.  357, 
373-376;  D'Angelis,  pp.  70-71;  Berton,  La  RSforme  des  Cornells  de  Prefecture  (Paris, 
1910),  pp.  11-12;  also  an  article  by  the  same  author  in  the  Revue  Generate  d' Ad- 
ministration, 1910,  1,  p.  257  ff.,  and  11,  pp.  24  ff.  M.  D'Angelis  estimates  that  of  the 
more  than  300,000  affairs  passed  on  by  the  councils  of  prefecture  in  1895  the  average 
number  of  matters  actually  examined  and  considered  by  each  council  in  France  was 
about  90.  M.  Morlot  who  introduced  a  bill  in  1899  for  the  abolition  of  the  councils 
reached  essentially  the  same  conclusion.  M.  Berton  estimates  that  in  1902  the  average 
number  of  affairs  actually  considered  by  each  council  was  about  one  hundred  and 
fifty  per  year.  M.  Chardon  fixes  the  number  at  about  one  hundred. 

69  The  text  of  the  Clemenceau  bill  is  analyzed  in  the  Revue  du  Droit  Public,  Vol. 
XXV,  pp.  707  ff. 

™  For  discussions  of  these  various  projets  see  D'Angelis,  pp.  55-58;  Berton,  p.  3  ff; 
Bellenger,  La  Reforme  du  Conseil  de  Prefecture  (Paris,  1911),  Chap.  11;  Cremineux, 
Les  Conseils  de  Prefecture  et  la  Reforme  Administrative  (Paris,  1887),  Chap.  XI; 
Rolland,  "La  Reforme  des  Conseils  de  Prefecture"  in  the  Revue  du  Droit  Public, 
Vol.  XXVI,  pp.  95-111;  see  also  the  same  Revue,  Vol.  XXV,  p.  707,  and  Vol. 
XXIV,  p.  763,  for  lists  of  the  various  projets  and  propositions  that  have  been  laid 
before  parliament  for  the  reform  of  the  councils. 
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old  and  well-established  French  principle  of  "plurality  of  judges,"  a 
principle  which  the  French  will  never  consent  to  abandon,  especially  for 
the  determination  of  administrative  controversies.71  Against  the  proposal 
for  regional  tribunals,  it  is  argued  that  the  abolition  of  the  departmental 
councils  would  result  in  withdrawing  the  administrative  jurisdiction  too 
far  from  litigants  and  thus  put  them  to  great  inconvenience  and  expense 
in  cases  which  frequently  involve  small  amounts  or  petty  affairs.72  More- 
over, the  proposal  to  give  the  judicial  tribunals  jurisdiction  of  administra- 
tive controversies  is  opposed  for  the  reason  that  recourse  to  these  tri- 
bunals is  more  complicated  and  expensive  and  usually  involves  longer 
delays  than  is  involved  in  appeals  to  the  councils  of  prefecture.  It  is  also 
criticized  as  being  in  violation  of  the  French  principle  of  the  separation 
of  administration  and  justice.  Finally,  the  defenders  of  the  prefectoral 
councils  assert  that  the  criticism  to  which  these  bodies  have  been  sub- 
jected because  the  number  of  matters  which  they  actually  pass  upon  is 
too  small  to  justify  their  continued  existence  really  proves  nothing  against 
their  usefulness;  it  merely  proves  that  the  organization  is  too  elaborate. 
The  logical  solution  of  the  problem,  therefore,  is  not  their  abolition  but 
a  reduction  of  the  number  of  councilors  and  a  substantial  amelioration 
of  the  situation  of  those  who  remain,  by  the  establishment  of  higher 
qualifications,  better  pay,  and  a  system  of  advancement  which  will  insure 
them  higher  careers  in  the  administrative  service.73 

71  Chautemps,  Rapport,  p.  37. 

72  The  proposal  to  substitute  regional  administrative  tribunals  in  the  place  of  the 
councils  of  prefecture  was  submitted  to  the  Council  of  State  for  its  advice  but  this 
body  gave  a  strong  adverse  opinion,  mainly  for  the  reasons  stated  above.  D'Angelis, 
p.  62. 

73  See  also  articles  on  administrative  reform  after  the  war,  in  Revue  Generate 
d' Administration,  Janv.-Fev.,  Mars-Avril,  1918;  and  Revue  Politique  et  Parlementaire, 
Aout,  1918. 


IX 

LA  DfiMOCRATIE  AMfiRICAINE* 

La  democratie  americatne  represente  une  experience  sur  une  immense 
echelle,  de  self -Government;  elle  a  reussi  au-dela  de  toute  esperance  et 
il  semble  que  le  reste  du  monde  comme  pousse  par  la  fatalite,  se  deplace 
dans  ce  sens-la.  Telle  quelle  a  ete  realisee,  elle  vous  offre  a  vous,  l'Ancien 
Monde,  a  la  fois  un  encouragement  et  un  avertissement. 

II  etait  inevitable  que  l'Amerique,  a  raison  des  circonstances  particu- 
lieres  dans  lesquelles  elle  est  nee,  a  l'independance  en  tant  que  nation, 
et  a  son  eloignement  geographique  de  l'Europe,  ait  produit  une  civilisa- 
tion, un  ensemble  de  traditions,  une  philosophic  politique  et  sociale, 
ainsi  qu'un  systeme  de  gouvernement  differents  a  bien  des  egards,  de 
ceux  de  l'Ancien  Monde.  Cela  ne  veut  pas  dire  qu'ils  sont  superieurs  a 
ceux  d'Europe,  je  veux  dire  seulement  qu'ils  s'en  ecartent  sur  certains 
points. 

Naturellement,  il  y  a  des  Americains  qui  les  croient  meilleurs,  car 
1'egoisme  national,  l'aveuglement  a  ses  propres  faiblesse  et  la  croyance  en 
la  perfection  de  ses  propres  institutions  sont  des  traits  nationaux  qui  ne 
sont  pas  l'apanage  exclusif  des  Allemands. 

Tout  comme  les  autres  peuples,  les  Americains  ont  leurs  fautes,  leurs 
defauts,  leurs  prejuges,  leurs  faiblesses.  Aucun  peuple  n'a  le  monopole 
de  la  sagesse  politique  ou  de  la  vertu;  tous  les  gouvernements  ont  des 
defauts  en  meme  temps  que  des  elements  de  force,  et  il  n'en  existe 
probablement  pas  un  qui  supporterait  le  contre-interrogatoire  d'un  juriste 
criminaliste.  Notre  confiance  dans  la  capacite  des  masses  de  se  gouverner 
elles-memes  avec  sagesse  est  presque  illimitee,  et  notre  croyance  en 
l'infaillibilite  de  l'opinion  publique,  fait  partie  de  notre  credo  national. 

Notre  optimisme  frise  le  fatalisme.  II  ne  manque  pas  d' Americains  qui 
semblent  croire  que  leur  pays  est  sous  la  protection  speciale  de  la 
Providence  et  que,  d'une  maniere  ou  d'une  autre,  elle  nous  tirera  des 
consequences  de  nos  folies,  de  notre  prodigalite  et  autres  peches  par  omis- 
sion et  par  action.  Lord  Bryce,  un  auteur  anglais  distingue,  dans  son 
analyse  penetrante  mais  sympathique  de  nos  defauts  et  de  nos  vertus 
nationaux  a  insiste  sur  ce  qu'il  caracterise  comme  «  l'attitude  fataliste  » 
des  Americains,  c'est-a-dire,  leur  douce  croyance  qu'ils  sont  predestines 
a  la  realisation  de  ce  que  les  autres  nations  n'ont  pas  reussi  a  faire  et  que 
cela  se  produira  en  depit  d'eux-memes.  Cette  foi  en  notre  «  destinee 
manifeste  »  —  cette  conviction  que  l'Amerique  est  predestinee  a  se 

*  From  the  Revue  de  VUniversitS  de  Bruxettes  (January,  1921). 
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developper  davantage  et  a  devenir  plus  grande  a  tous  egards  que  tout 
autre  pays,  a  longtemps  fait  partie  de  la  philosophic  politique  d'un  grand 
nombre  d' Americains. 

Si  j'essayais  d'enumerer  les  idees  et  les  traditions  qui  nous  differencient, 
a  certains  egards,  des  autres  peuples,  principes  auxquels  les  Americains 
ont  toujours  ete  attaches  et  qu'ils  ont  toujours  considered  comme  une 
partie  de  leur  patrimoine  national,  je  serais  oblige  de  placer  en  tete  de 
la  liste,  la  croyance  profondement  enracinee,  presque  sacro-sainte,  des 
Americains  en  la  vertu  inherente  et  a  la  justice  de  la  democratic 

Dans  la  declaration  immortelle  qui  proclama  notre  independance  en 
tant  que  nation,  est  affirme  le  principe  que  tout  gouvernement  derive  ses 
justes  pouvoirs  du  consentement  des  gouvernes.  Ce  principe,  bien  qu'il 
ne  soit  pas  rigoureusement  applique  dans  le  gouvernement  de  nos  pos- 
sessions coloniales,  a  ete  constamment  suivi  et  developpe  dans  les 
regions  de  l'Union  Federale  qui  ont  ete  organisees  en  «  Etats  ».  Tout 
principe  general  a  des  exceptions  et  les  Americains  ont  eu  la  sagesse 
de  comprendre  que  la  doctrine  du  «  consentement  des  gouvernes  » 
n'etait  pas  et  ne  pouvait  etre  d'application  universelle  dans  toutes  les 
circonstances  et  dans  tous  les  cas. 

En  disant  que  la  foi  en  la  justice  et  l'excellence  de  la  democratic  est  un 
principe  fondamental  de  la  philosophic  politique  americaine,  je  ne  veux 
pas  insinuer  que  c'est  un  principe  exclusivement  americain.  II  y  a  long- 
temps  que  l'Amerique  a  cesse  d'etre  la  seule  patrie  de  la  democratic; 
quelques-uns  des  Etats  d'Europe  sont,  aujourd'hui,  des  democraties  et 
leurs  peuples  nourrissent  des  ideals  democratiques  avec  non  moins  de 
ferveur  que  les  Americains.  Mais  on  peut  dire  a  juste  ritre  que  les 
Americains  ont  ete  les  premiers  a  proclamer  leur  foi  profonde  et  in- 
ebranlable  dans  ses  principes,  qu'ils  les  ont  les  premiers  introduits  sur 
une  large  echelle,  qui  en  ont  montre  le  caractere  pratique  et  ont  donne 
au  monde  l'exemple  concret  d'un  peuple  qui  se  gouverne  absoluement 
par  lui-meme.  Pendant  longtemps  les  autres  nations  les  observaient  avec 
une  certaine  curiosite,  toujours  avec  doute  et  scepticisme  quant  au  resultat. 
II  y  a  quarante  ans  encore,  des  savants  anglais  comme  Maine  et  Lecky 
predisaient  que  l'experience  americaine  echouerait  finalement  parce  que 
democratic  signifiait  necessairement  gouvernement  de  la  masse  ignorante 
et  que  les  enseignements  de  la  raison  et  de  l'experience  s'opposaient  aux 
succes  d'un  gouvernement  dans  ces  conditions.  Mais  pour  sceptique  que 
fut  Lecky,  il  risqua  la  prophetie  que  «  les  destinees  futures  de  la  race 
anglaise  etaient  necessairement  liees  a  celles  de  la  puissante  republique 
qui  etait  nee  au-dela  de  l'Atlantique  ».  De  meme  de  Tocqueville,  auteur 
fran$ais  bien  connu,  malgre  la  sympathie  qu'il  avait  pour  la  democratic 
americaine,  ou  il  avait  tant  a  admirer,  ne  pouvait  dissimuler  son  scep- 
ticisme sur  le  resultat.  Pourtant,  il  eut  la  vision  que  la  democratic  eteit 
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destinee  en  definitive  a  se  repandre  au-dela  des  frontieres  de  l'Amerique, 
et  il  predit  que  tous  les  Etats  europeens  suivraient  la  meme  loi  de 
progres  et  deviendraient  finalement  democratiques.  Fort  heureusement, 
nous  avons  echappe  a  la  plupart  des  dangers  qui  lui  semblaient  menacer 
la  democratic  americaine,  et  nombre  des  vices  de  la  democratic  qu'il 
croyait  inherents  a  cette  forme  de  gouvernement  ou  incurables  ne  se 
sont  jamais  manifestos  en  realite.  Je  suis  porte  a.  croire  que,  des  le 
debut,  les  Americains  ont  fait  preuve  d'une  certaine  sagesse  qui  les  a 
sauves  de  l'erreur  dans  laquelle  quelques  nations  sont  tombees  lorsqu'elles 
ont  adopte  les  institutions  democratiques.  Au  lieu  d'etablir  tout  d'un 
coup  le  suffrage  universel  et  sur  une  grande  echelle,  ils  commencerent 
d'une  facon  modeste;  ils  etablirent  un  suffrage  restreint  et  l'etendirent 
peu  a  peu  au  fur  et  a  mesure  que  la  capacite  politique  du  peuple  se 
manifesta. 

Bref,  la  democratic  qui  fut  d'abord  etablie  en  Amerique,  etait  d'un 
type  tres  modere  et  d'un  caractere  conservateur  et  elle  n'exigeait  du  corps 
electoral  ni  beaucoup  de  temps  ni  une  grande  capacite  politique. 

Parti  de  ces  modestes  commencements,  le  principe  de  la  democratic  se 
developpa,  de  sorte  que  vers  1832,  de  Tocqueville  pouvait  dire  que 
l'Amerique  etait  le  pays  le  plus  democratique  du  monde  et  elle  a  garde 
cette  position  jusqu'a  nos  jours. 

Si  on  compare  le  systeme  americain  de  democratic  avec  celui  de  la 
Grande-Bretagne,  de  la  France  et  de  la  Belgique,  plusieurs  autres 
differences  vous  frappent.  L'une  des  plus  importantes  est  le  nombre 
extraordinaire  des  fonctions  electives  aux  Etats-Unis,  ou  plutot  dans  les 
gouvernements  des  divers  Etats  qui  composent  l'Union,  car  le  gouverne- 
ment national  ou  federal  comme  on  l'appelle  d'ordinaire,  n'est  pas  organise 
sur  une  base  democratique,  deux  de  ses  fonctionnaires  seulement  (le 
president  et  le  vice-president)  etant  choisis  par  vote  populaire.  Comme 
je  l'ai  dit,  les  fondateurs  de  la  Republique  avaient  foi  en  une  forme 
moderee  de  democratic;  ils  n'etaient  pas  partisans  du  principe  que  tous 
les  emplois  doivent  etre  pourvus  par  election  populaire;  cette  idee  se 
developpa  plus  tard.  Le  fait  que  le  gouvernement  national  est  beaucoup 
moins  democratique  dans  son  organisation  que  le  Gouvernement  d'Etat, 
a  souvent  ete  critique  comme  une  «  inconsequence  »  choquante,  un  peu 
comme  le  systeme  de  centralisation  en  France  a  ete  critique  par  des 
Francais  comme  incompatible  avec  leur  constitution  democratique- 
republicaine.  A  raison  surtout  de  la  difficulte  avec  laquelle  la  constitution 
federale  peut  etre  amendee,  l'organisation  antidemocratique  primitive  du 
gouvernement  federal  n'a  pas  ete  modifiee,  sauf  que  1' election  des  sena- 
teurs  federaux  a  ete  enlevee  des  legislateurs  d'Etat  en  1913  et  confiee 
au  peuple.  Les  constitutions  des  differents  Etats  etaient  plus  elastiques, 
et  lorsque  la  democratic  nouvelle  et  militante  eut  la  suprematie,  elles 
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furent  rapidement  modifiees  et  les  plus  importantes  fonctions  executives 
et  judiciaires  devinrent  eligibles  par  le  peuple.  Le  principe  de  l'election 
populaire  a  atteint  de  telles  limites  que  le  «  fardeau  du  bulletin  de  vote  » 
est  devenu  tres  lourd  pour  l'electeur.  Dans  quelques-uns  des  grands 
Etats,  le  bulletin  de  vote,  pour  une  election  generale  est,  aujourd'hui  de 
proportions  enormes  et  il  contient  parfois  les  noms  de  500  ou  600 
candidats.  L'electeur  ordinaire  se  trouve  perdu  et  stupefait  devant  une 
tache  pareille;  la  grande  majorite  des  noms  qui  se  trouvent  sur  ce  bulletin 
lui  sont  inconnus;  dans  ces  conditions,  l'exercice  de  la  fonction  electorate 
ressemble  beaucoup  a  un  jeu  de  hasard.  En  presence  de  cette  situation, 
beaucoup  d'electeurs  votent  seulement  pour  les  candidats  qu'ils  con- 
naissent;  mais  la  grande  majorite  vote  au  hasard  pour  la  liste  des  candidats 
qui  appartiennent  au  parti  dont  ils  sont  membres.  La  tache  de  l'electeur 
est  facilitee  par  la  repartition  des  noms  des  candidats  en  differentes 
colonnes  en  tete  desquelles  se  trouve  le  signe  symbolique  du  parti  pour 
eclairer  les  electeurs  ignorants. 

De  plus  en  plus,  les  Americains  qui  pensent  se  rendent  compte  que 
des  elections  dans  ces  conditions  ne  representent  pas  souvent  le  choix 
intelligent  du  corps  electoral,  que  seuls  les  «  politiciens  de  profession  » 
peuvent  se  servir  de  bulletin  de  vote  de  la  dimension  que  j'ai  dit  et  que 
c'est  une  perversion  de  la  veritable  democratic  que  d'essayer  d'elire  tant 
de  fonctionnaires  par  vote  populaire.  Aujourd'hui,  dans  le  pays,  une 
propagande  active  est  menee  par  une  organisation  connue  sous  le  nom 
de  «  Societe  du  bulletin  de  vote  court  »  (Short  Ballot  Society),  qui 
preconise  une  reduction  du  nombre  des  fonctionnaires  electifs  et  une 
reduction  correspondante  des  dimensions  du  bulletin  de  vote.  Elle 
preconise  aussi  l'election  par  le  peuple  des  fonctionnaires  qui  determinent 
la  politique  seulement  et  la  nomination  par  le  gouverneur  ou  tous  autres 
hauts  fonctionnaires  executifs  de  ceux  dont  les  fonctions  sont  simplement 
bureaucratiques  ou  administratives.  Ce  mouvement  a  deja  donne  des 
resultats  et  dans  quelques  Etats  on  a  considerablement  reduit  le  nombre 
des  fonctions  electives.  II  est  inevitable  que  ce  mouvement  se  generalise. 
La  democratic  veritable  n'exige  pas  l'election  par  le  peuple  des  fonction- 
naires dont  les  attributions  sont  purement  administratives  ou  techniques; 
poussee  a  ces  extremites  elle  irait  a  l'encontre  de  son  propre  but.  Dans  la 
Belgique  democratique  vous  nelisez  que  les  deputes  a  votre  Parlement 
et  vos  conseillers  provinciaux  et  municipaux.  II  faudrait  a  un  electeur 
beige  vivre  plusieurs  centaines  d'annees  pour  avoir  l'occasion  de  voter 
pour  autant  de  fonctionnaires  qu'un  un  electeur  americain  vote  a  une  seule 
election. 

Notre  democratic  ne  se  differencie  pas  seulement  de  la  votre  par  le 
grand  nombre  des  fonctions  electives  mais  aussi  par  la  frequence  des 
elections.  La  courte  duree  des  mandats  faisait  partie  de  la  philoso- 
phic politique   des   democrates   Jacksoniens— non   seulement   pour  les 
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representants  legislatifs  et  les  fonctionnaires  executifs  mais  meme  pour  les 
juges  des  tribunaux.  Les  representants  au  Congres  sont  elus  pour  deux 
ans,  dans  beaucoup  d'Etats,  les  gouverneurs  et  les  membres  des  Legisla- 
tures sont  elus  pour  une  periode  aussi  courte;  et  dans  quelques  Etats  de 
la  Nouvelle  Angleterre,  le  mandat  n'est  que  d'une  annee,  car  dans  cette 
partie  du  pays,  l'ancienne  maxime  «  lorsque  les  elections  annuelles  pren- 
nent  fin,  la  tyrannie  commence  »  a  encore  cours.  Le  resultat  c'est  que 
nous  avons  des  elections  soit  nationales,  soit  d'Etat,  et  quelquefois  les 
deux,  tous  les  deux  ans,  et  il  faut  encore  y  ajouter  une  multitude  d'elec- 
tions  locales  pour  divers  objets.  II  n'y  a  pour  ainsi  dire,  pas  de  localite 
americaine  dans  laquelle  les  electeurs  ne  soient  appeles  chaque  annee  a 
prendre  part  a  une  election  quelconque,  et  certaines  ont  ete  affligees  d'au 
moins  dix  elections  en  une  seule  annee. 

Si  je  puis  me  permettre  de  critiquer  notre  conception  americaine  de 
la  democratic,  je  dirai  que  nous  avons  commis  la  faute  de  croire  que  la 
responsabilite  et  le  bon  rendement  de  la  masse  des  fonctionnaires  executifs 
sont  obtenus  par  l'election  populaire,  au  moyen  de  mandats  de  courte 
duree,  grace  a  la  frequence  des  elections  et  au  roulement.  Mais  il  n'en 
est  pas  ainsi  dans  les  affaires  privees  et  ces  principes  ne  sont  pas  suivis 
en  pratique  dans  l'administration  des  entreprises  privees  financieres  et 
industrielles.  En  fait,  nous  avons  une  double  methode:  l'une  repose  sur 
le  principe  eprouve  que  la  permanence  dans  le  service  assure  le  mieux 
la  responsabilite  et  le  bon  rendement:  c'est  celle  que  nous  appliquons  a 
la  conduite  des  affaires  privees;  l'autre  s'appuie  sur  le  principe  errone 
que  Ton  obtient  la  responsabilite  et  le  bon  rendement  au  moyen  de 
mandats  de  courte  duree  et  par  de  frequents  changements:  nous  l'ap- 
pliquons  a  l'administration  des  affaires  publiques.  C'est  la  la  principale 
raison  pour  laquelle  nous  n'avons  pas  obtenu  au  Gouvernement  le  meme 
succes  que  dans  notre  vie  industrielle  et  economique. 

La  fonction  electorale  a  ete  largement  developpee  et  le  fardeau  de 
la  politique  alourdi  dans  ces  dernieres  annees  par  l'instauration  de 
nouveaux  procedes  democratiques,  en  particulier  du  systeme  detection 
primaire  pour  la  nomination  des  candidats  de  parti  aux  fonctions  ;  de 
l'initiative,  procedure  par  laquelle  le  peuple  peut  rediger  des  projets  de 
loi  et  se  prononcer  par  un  vote  sur  leur  adoption  et  par  le  developpement 
extraordinaire  du  referendum.  Aujourd'hui,  dans  la  plupart  des  Etats  qui 
composent  l'Union,  chaque  parti  politique  choisit  ses  candidats  aux  fonc- 
tions non  pas  au  moyen  d'une  convention  representative,  comme  cela 
se  faisait  autrefois,  mais  par  une  election  populaire  appelee  «  primaire  ». 
II  arrive  ainsi  que  chaque  campagne  electorale  comporte  deux  luttes 
longues  et  coiiteuses,  chacune  suivie  par  une  election  populaire,  une  a 
laquelle  les  candidats  de  parti  sont  choisis  et  l'autre  qui  arrete  le  choix 
definitif  parmi  les  candidats  ainsi  nommes. 

Le  developpement  et  l'extension  du  referendum  ont  encore  ajoute  a 
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la  lourde  tache  du  bulletin  de  vote.  Employe  au  debut  seulement  a 
l'adoption  des  constitutions  et  a  la  ratification  des  amendements  con- 
stitutionnels,  on  l'a  graduellement  etendu  a  la  legislation  ordinaire  et  a 
la  determination  d'une  grande  variete  de  questions  de  politique  publique. 
Quelques  constitutions  d'Etat  exigent  qu'on  soumette  au  referendum 
certains  projets  de  lois  votes  par  la  legislature  et  la  plupart  l'autorisent 
sur  petition  d'un  nombre  relativement  faible  d'electeurs.  II  existe  egale- 
ment  dans  les  gouvernements  locaux  ou  il  est  frequemment  obligatoire 
pour  les  ordonnances  municipales  impliquant  des  depenses  financieres, 
la  contractation  de  dettes,  l'organisation  de  nouvelles  entreprises 
municipales,  l'octroi  de  concessions  a  des  societes  d'utilite  publique  et 
autres.  II  est  rare  aujourd'hui  a  une  election  d'Etat  ou  locale,  que  les 
electeurs  ne  soient  pas  appeles  a  se  prononcer  sur  un  certain  nombre  de 
questions  qui  leur  sont  soumises  par  voie  de  referendum  et  il  est  frequent 
que  ces  questions  soient  posees  au  corps  electoral  a  des  elections  speciales 
faites  dans  ce  seul  but.  Tres  souvent,  le  nombre  des  propositions  soumises 
aux  electeurs  en  une  seule  fois  est  si  considerable,  que  le  bulletin  atteint 
des  dimensions  enormes;  il  est  rendu  encore  plus  immense  par  la  neces- 
sity de  menager  une  place  pour  les  noms  de  plusieurs  centaines  de 
candidats.  Ainsi,  dans  l'Etat  de  Californie,  en  1914,  48  propositions  de 
loi  ont  ete  soumises  aux  electeurs  et  dans  le  Colorado  32.  Pendant  les 
vingt  dernieres  annees,  1,500  amendements  constitutionnels  et  plus  de 
700  lois  ordinaires,  sans  parler  de  milliers  de  mesures  locales,  ont  fait 
l'objet  d'un  referendum  dans  les  divers  Etats  de  l'Union.  La  confusion  et 
la  perplexite,  que  la  tache  de  se  prononcer  sur  une  telle  multitude  de 
propositions  en  une  seule  fois,  cause  a  l'electeur,  s'accroissent  souvent 
de  son  ignorance  des  mesures  sur  lesquelles  il  est  appele  a  legiferer,  car 
il  n'est  pas  rare  que  Ton  soumette  des  propositions  ayant  un  caractere 
plus  ou  moins  technique  et  qui  sont  incomprises  d'un  nombre  tres  con- 
siderable d'electeurs.  Heureusement,  dans  quelques  Etats,  des  «  brochures 
de  publicite  »  expliquant  le  but  des  mesures  soumises  au  referendum  et 
contenant  parfois  des  arguments  pour  et  contre,  sont  placees  entre  les 
mains  des  electeurs  avant  lelection  pour  les  eclairer.  La  valeur  educative 
de  ce  procede  constitue  l'un  des  principaux  merites  de  ce  mode  de 
legislation  et  en  meme  temps  est,  dans  une  certaine  mesure,  une  sauve- 
garde  contre  le  vote  inintelligent. 

Le  principe  du  referendum  est  juste  et  logique  dans  une  democratie 
et  employe  avec  certaines  reserves  et  restrictions,  quant  au  nombre  et  au 
caractere  des  propositions  auxquelles  on  l'applique,  il  n'est  pas  neces- 
sairement  dangereux.  Cependant,  beaucoup  d'Americains  estiment  qu'il 
a  ete  pousse  trop  loin  dans  certains  Etats  et  qu'il  menace  de  miner  le 
systeme  du  gouvernement  representatif .  Heureusement,  les  resultats  n'ont 
pas  ete  aussi  mauvais  qu'on  aurait  pu  s'y  attendre;  parfois  les  resultats 
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ont  ete  un  peu  regrettables,  mais  dans  l'ensemble,  les  cas  de  ce  genre 
n'ont  pas  ete  nombreux.  Avec  un  corps  electoral  tres  verse  dans  les  affaires 
politiques,  tres  au  courant  des  questions  publiques,  jouissant  depuis  de 
longues  annees  du  self-government  et  portant  un  interet  intense  a  la 
politique,  les  Americains  ont,  en  general,  employe  le  referendum  avec 
prudence  et  sagacite  et  il  est  rare  que  la  legislation  adoptee  ait  ete 
extreme,  radicale  ou  malavisee.  La  verite  c'est  que  les  Americains  sont 
beaucoup  plus  conservateurs  que  les  Europeens  ne  le  croient  generale- 
ment.  A  un  plus  haut  degre  que  le  peuple  d'aucun  autre  pays  peut-etre, 
ils  possedent  des  biens  et  dans  une  large  mesure  des  proprietes  im- 
mobilieres.  C'est  pourquoi  ils  sont  naturellement  opposes  a  une  legislation 
radicale  qui  compromettrait  la  valeur  de  leurs  biens  ou  entrainerait  une 
lourde  augmentation  des  impots.  Ils  aiment  bien  faire  des  experiences 
en  matiere  de  gouvernement,  mais  ils  sont  peu  disposes  a  renverser  les 
institutions  etablies  ou  a  bouleverser  l'ordre  existant. 

II  ressort  des  observations  qui  precedent  que  la  conception  americaine 
de  la  democratic  est  fondee  sur  une  foi  presque  illimitee  en  la  capacite 
politique  du  peuple,  la  croyance  que  les  masses  sont  tout  a  fait  com- 
petentes  pour  choisir  leurs  centaines  de  fonctionnaires,  executifs  et 
judiciaires  aussi  bien  que  legislatifs,  qu'elles  sont  parfaitement  capables 
de  resoudre  toutes  les  questions  importantes  de  politique  administrative 
et  de  juger  d'une  maniere  intelligente  les  propositions  legislatives  et 
meme  de  legiferer  directement  elles-memes.  Manifestement,  cette  theorie 
de  la  democratic  s'effondrerait  si  elle  etait  mise  en  pratique  par  un  peuple 
qui  ne  possederait  a  un  degre  tres  eleve  le  sens  et  l'habilete  politiques. 
Permettez-moi  de  dire  que  les  Americains  possedent,  en  fait,  cette  intel- 
ligence et  cette  capacite.  Cela  vient  d'un  systeme  d'enseignement  public 
qui  met  a  la  disposition  de  chaque  citoyen  les  bienfaits  de  l'instruction; 
de  l'existence  d'une  presse  largement  repandue  et  lue  avec  un  vif  interet 
par  toutes  les  classes;  d'une  participation  de  longue  date  et  d'une  maniere 
large  des  masses  aux  affaires  et  de  l'interet  passionne  et  intense  du  peuple 
a  la  politique.  Bien  des  observateurs  etrangers  ont  insiste  sur  ce  fait. 
De  Tocqueville,  a  son  epoque,  fut  impressionnc  par  les  preuves  qu'il  en 
observa.  L'auteur  anglais  Bagehot  a  remarque  que  c'etait  la  disposition 
naturelle  des  Americains  pour  la  politique  et  leur  respect  des  lois  qui  a 
empeche  la  democratic  de  «  mal  tourner  »  et  le  vicomte  Bryce  a  fait  aux 
Americains  le  compliment  de  dire  qu'ils  ont  «  une  aptitude  pratique  pour 
la  politique,  une  nettete  de  vue,  et  une  puissance  de  self-control  qui  n'ont 
jamais  ete  egalees  par  aucune  autre  nation.  »  L'appreciation  flatteuse 
de  lord  Bryce  nest  peut-etre  pas  tout  a  fait  meritee  et  pourtant,  je  suis 
tente  de  dire  avec  Bagehot  que  c'est  la  disposition  naturelle  des  Ameri- 
cains pour  le  self-government  qui  a  rendu  possible  le  succes  de  la 
democratic  sous  la  forme  extreme  ou  elle  existe  aujourd'hui.  C'est  assure- 
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ment  ce  qui  nous  a  sauves  des  dangers  qui,  autrement,  auraient  fait 
echouer  depuis  longtemps  le  vaisseau  de  l'Etat. 

II  n'est  pas  douteux  que  la  democratic  americaine  comme  toute  autre 
democratic  organisee  d'apres  le  principe  de  la  capacite  des  masses  a  se 
gouverner  elles-memes,  implique  necessairement  un  certain  sacrifice 
de  rendement,  d'economie  et  meme  de  responsabilite.  Une  democratic 
hostile  aux  mandats  de  longue  duree  et  qui  croit  au  principe  du  roule- 
ment,  n'envisage  evidemment  pas  avec  faveur  le  service  professionnelle- 
ment  experiments  qui  resulte  de  la  permanence  des  mandats.  La 
plupart  des  Americains  sont  tout  prets  a  admettre  que  leur  systeme  de 
mandats  de  courte  duree,  de  roulement,  d'absence  de  connaissances 
professionnelles  pour  l'eligibilite  au  service  public,  et  une  large  participa- 
tion du  peuple  a  la  conduite  pratique  du  Gouvernement,  ont  necessaire- 
ment amene  une  certaine  perte  d'habilete  et  de  bon  rendement.  lis  recon- 
naissent,  par  exemple,  qu'au  point  de  vue  du  bon  rendement  administratis 
la  bureaucratie  prussienne,  avec  son  corps  de  fonctionnaires  bien  dis- 
ciplines, experimented,  irresponsables  envers  le  peuple  est  superieure  a 
notre  systeme  de  gouvernement  «  populaire  ».  Mais  ils  ne  considerent  pas 
que  le  bon  rendement  administratif  soit  la  seule  ou  meme  la  principale 
preuve  du  bon  gouvernement;  pour  les  Americains,  le  gouvernement 
n'est  pas  uniquement  une  machine,  mais  doit  etre  une  espece  d'ecole 
educative  du  citoyen.  Ils  insistent  sur  la  valeur  educative  de  la  participa- 
tion du  peuple  au  gouvernement,  la  stimulation  de  l'interet  populaire 
aux  affaires  publiques  et  le  developpement  de  l'amour,  et  du  loyalisme 
envers  le  pays,  qui  resultent  forcement  du  fait  que  le  peuple  prend  une 
large  part  au  gouvernement.  Ils  croient  que  ces  avantages  seraient 
sacrifies  dans  un  systeme  bureaucratique  tel  que  celui  de  la  Prusse. 

Si  je  puis  me  permettre  de  critiquer  encore  le  systeme  americain  de 
democratie,  je  dirai  qu'il  s'occupe  de  trop  de  choses;  il  descend  dans  trop 
de  details,  que,  a  raison  de  leur  nombre  et  de  leur  diversite,  le  corps 
electoral  n'est  pas  capable  de  regler  toujours  avec  intelligence  et  com- 
petence. Nous  elisons  trop  de  fonctionnaires,  surtout  de  petits  fonction- 
naires locaux.  A  mon  avis,  on  obtiendrait  de  meilleurs  resultats,  si  la 
tache  de  l'electeur  etait  limitee  au  choix  des  fonctionnaires  les  plus 
importants  qui  ont  pour  mission  de  determiner  la  politique  publique. 

De  meme,  comme  je  l'ai  dit,  nous  avons  trop  detections  en  Amerique, 
trop  de  campagnes  politiques  avec  leurs  influences  nefastes  et  souvent 
demoralisantes;  trop  d'occasions  ou  le  corps  electoral  est  sollicite  de 
consacrer  son  temps,  son  intelligence  et  son  argent  a  la  politique.  S'il 
etait  possible  de  calculer  la  depense  en  argent,  temps,  efforts  et  pertes 
provenant  de  la  demoralisation  et  du  trouble  apporte  aux  affaires,  que 
cause  le  fonctionnement  de  notre  lourde  et  dispendieuse  machine 
democratique,  je  crois  que  beaucoup  d' Americains  en  seraient  surpris  et 
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effrayes.  II  n'y  a  pas  de  moyen  d'evaluer  avec  exactitude  les  frais  d'une 
election  presidentielle  aux  Etats-Unis,  mais  on  serait  certainement  au- 
dessous  de  la  verite  en  disant  que  du  commencement  a  la  fin,  la  depense 
totale  en  argent,  temps  et  efforts  a  ete  pour  le  peuple  americain  pendant 
la  recente  election  presidentielle,  d'au  moins  20  millions  de  dollars. 

Des  frais  si  formidables  ne  peuvent  etre  supportes  que  par  un  pays 
riche.  Les  Americains  aiment  le  jeu  de  la  politique  comme  ils  aiment  le 
base-ball.  C'est  le  grand  sport  national  auquel  chacun  donne  le  plus  vif 
interet.  Ils  donnent  leur  argent  aux  tresors  des  partis  aussi  genereusement 
et  avec  la  meme  satisfaction  qu'ils  le  donnent  aux  ceuvres  charitables.  Les 
delegues  aux  conventions  de  parti  supportent  allegrement  la  depense 
d'un  voyage  a  travers  le  continent  et  de  vivre  pendant  des  semaines  dans 
des  hotels  couteux,  uniquement  pour  servir  leur  parti  ou  leurs  favoris 
politiques  et  pour  le  plaisir  que  leur  procure  la  participation  au  jeu. 

Je  ne  voudrais  pas,  neanmoins,  que  Ton  croie  que  les  immenses  sommes 
d'argent,  ainsi  depensees,  soient  consacrees,  en  tout  ou  en  grande  partie, 
a  des  fins  illegitimes  ou  malhonnetes.  Au  contraire,  je  suis  persuade  que 
seulement  une  partie  relativement  faible  est  employee  aujourd'hui  a  des 
objets  a  proprement  parler  immoraux  ou  illegaux.  La  plus  grande  partie 
est  affectee  a  la  publication  et  a  la  distribution  de  tracts,  a  la  location  de 
salles  de  reunion  publique,  a  la  retribution  des  orateurs  et  des  agents 
electoraux,  a  l'organisation  et  a  l'entretien  des  clubs  politiques,  et  autres 
depenses  de  cet  ordre.  En  realite,  des  depenses  considerables  ont  ete 
provoquees  par  l'adoption  des  lois  sur  les  «  primaires  »  d'apres  lesquelles 
les  candidats  sont  choisis  par  le  vote  direct  du  peuple.  La,  ou  ces  lois 
sont  en  vigueur  —  et  elles  le  sont  dans  la  plupart  des  Etats  —  les  candidats 
sont  tenus  d'entrer  en  contact  direct  avec  les  electeurs  et  de  s'adresser 
directement  a  eux.  Ceux  qui  ont  la  chance  d'etre  nommes  par  leur  parti 
sont  alors  obliges,  comme  je  l'ai  dit,  de  mener  une  deuxieme  campagne 
qui  precede  l'election  finale.  Cette  obligation  pese  plus  necessairement 
d'un  grand  poids  sur  la  bourse  du  candidat,  exige  de  lui  un  gros  effort 
et  beaucoup  de  temps.  Dans  un  grand  Etat  comme  l'lllinois  ou  New- 
York,  il  faut  des  mois  pour  en  visiter  toutes  les  regions  et  la  depense  est 
considerable;  pour  les  candidats  a  la  presidence,  dont  le  champ  d'activite 
est  le  pays  tout  entier,  les  frais  sont  evidemment  encore  plus  lourds. 

Heureusement,  la  depense  de  temps,  d'argent  et  de  peine  n'est  pas 
completement  perdue.  Les  campagnes  politiques  et  les  elections  ont  une 
certaine  valeur  educative:  la  participation  du  peuple  a  la  politique 
eveille  et  stimule  l'interet  dans  les  affaires  publiques;  elle  tend  a  faire 
de  la  democratic  une  ecole  de  civisme;  elle  developpe  parmi  le  peuple 
un  interet  et  un  attachement  a  son  gouvernement  qui  manquent  aux 
peuples  qui  ne  prennent  pas  part  a  la  direction  de  leurs  affaires  politiques. 
Elle  a  contribue  a  developper  chez  les  Americains  une  habilete  politique 
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et  les  a  mis  en  mesure  de  faire  fonctionner  une  machine  politique  lourde 
et  massive  qu'un  peuple  ayant  une  moins  grande  aptitude  politique 
n'aurait  jamais  pu  reussir  a  faire  marcher.  Les  Americains  croient,  a 
tort  ou  a  raison,  que  malgre  les  frais  considerables  qu'entrainent  nos 
methodes  democratiques,  les  lourds  sacrifices  et  les  charges  qu'elles 
imposent,  les  avantages  qui  en  resultent  au  point  de  vue  educatif,  civique 
et  politique  contrebalancent  les  depenses  et  la  perte  d'efficacite. 

Poussant  plus  loin  mon  analyse  de  la  democratic  americaine,  je  ferai 
remarquer  que  les  Americains  sont  profondement  attaches  au  principe 
du  gouvernement  par  la  majorite.  L'empressement  avec  lequel  ils  ac- 
ceptent  le  verdict  de  la  majorite  et  se  soumettent  a  sa  volonte  est  un  trait 
qui  a  souvent  frappe  les  etrangers  qui  etudient  notre  democratic  Ils 
menent  de  longues  campagnes  electorates,  aprement  disputces,  parfois 
pleines  de  colere  et  de  passion,  ils  attaquent  leurs  adversaires  comme 
une  armee  assaille  l'ennemi,  mais  quand  l'election  est  faite,  le  parti  battu 
accepte  de  bonne  humeur  sa  defaite  et  se  soumet  de  bonne  grace  a 
la  volonte  des  vainqueurs.  C'est  la  un  des  premiers  devoirs  qu'on  enseigne 
au  citoyen  americain  :  la  soumission  a  la  volonte  de  la  majorite  est  pour 
lui  une  habitude,  il  sait  que  c'est  la  pierre  angulaire  du  gouvernement 
populaire. 

Toutefois,  c'est  un  principe  fondamental  de  la  democratic  americaine 
que  la  minorite  a  des  droits  que  la  majorite  est  tenue  de  respecter  et  je 
crois  pouvoir  dire  en  toute  assurance,  que  nulle  part  ailleurs  ces  droits 
ne  sont  mieux  sauvegardes  et  proteges  par  la  Constitution.  De  Tocque- 
ville  avait  vu,  en  la  possible  «  tyrannie  de  la  majorite  »  le  vice  capital  de 
la  democratic  americaine.  «  Si  jamais  les  libres  institutions  de  la  democra- 
tic sont  detruites,  —  disait-il,  —  cela  tiendra  au  pouvoir  illimite  de  la 
majorite  ».  Mais  cette  prophetie  comme  les  autres,  ne  s'est  pas  encore 
realisee  et  ne  semble  pas  devoir  s'accomplir.  En  fait,  les  majorites 
americaines  ne  semblent  pas  disposees  a  tyranniser  les  minorites.  A 
raison  du  grand  nombre  de  citoyens  riches  dans  le  pays,  l'Amerique 
offre  un  champ  particulierement  tentant  pour  l'exploitation  du  riche  au 
moyen  d'un  regime  fiscal  ecrasant,  mais  jusqu'ici,  rien  de  semblable  n  a 
etc  entrepris.  Le  droit  de  propriete  est  sacre  en  quelque  sorte  en 
Amerique,  et  peut-etre  mieux  protege  que  partout  ailleurs  par  la  Constitu- 
tion, contre  les  atteintes  de  la  majorite. 

J'ai  a  peine  besoin  de  dire  que  la  democratic  americaine  est  fondee 
sur  la  foi  profonde,  quasi-religieuse,  en  les  deux  vertus  jumelles,  la  liberte 
et  l'egalite.  L' Amerique  est  l'exemple  d'une  republique  qui  a  fait  de  la 
liberte  l'une  de  ses  fins  principales,  sinon  la  principale.  II  y  a  peu  de  pays, 
si  meme  il  en  existe,  ou  le  domaine  de  la  liberte  est  aussi  vaste  et  ou  il 
est  plus  efficacement  sauvegarde  et  protege  par  des  barrieres  constitu- 
tionnelles.  L'Amerique,  comme  le  pays  de  la  liberte  et  de  l'egalite  est  la 
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premiere  chose  qui  frappe  l'etranger  quand  il  debarque.  Liberte  de 
parole,  de  reunion,  d'association,  de  presse,  de  religion,  d'enseignement, 
liberte  economique  et  liberte  de  contracter,  existent  a  un  degre  presque 
illimite.  Meme  le  prejuge  traditionnel  contre  la  reglementation  de  l'indus- 
trie  par  l'Etat  est  si  fort  que  l'Amerique  retarde  peut-etre  sur  les  nations 
plus  avancees  au  point  de  vue  du  progres  social  et  economique.  La 
democratic  americaine  a  ete,  jusqu'a  une  date  recente  tout  au  moins, 
extremement  individualiste,  elle  nourrissait  un  sentiment  d'horreur  contre 
tout  ce  qui  ressemblait  au  paternalisme.  La  legislation  qui  reglemente  la 
liberte  de  contracter,  la  liberte  economique,  les  interets  acquis  ou  les 
droits  sacres  de  la  propriete  etait  consideree  avec  defaveur,  comme  un 
empietement  sur  le  domaine  naturel  de  la  liberte  individuelle. 

Pourtant,  les  Americains  n'ont  pas  hesite  a  voter  des  lois  contre  la 
boisson  et  les  autres  vices  sociaux,  lorsque  cette  legislation  devait  avoir 
pour  effet  d'agir  sur  un  grand  domaine  de  liberte  «  personnelle  ».  Toute- 
fois,  ceux  qui  sont  responsables  de  cette  legislation  ou  qui  la  preconisent 
ne  considerent  pas  que  la  veritable  liberte  comporte  le  droit  de  se  livrer 
a  une  entreprise  ou  des  pratiques  qui  resultent  en  un  vice  social  reconnu. 
C'est  pourquoi  cette  legislation  n'a  pas  ete  jugee  incompatible  avec  la 
conception  americaine  traditionnelle  de  la  liberte. 

La  conception  americaine  differe  a  un  autre  point  de  vue  de  celle  de 
certains  autres  pays,  l'Allemagne  par  exemple.  La  liberte  en  Amerique 
embrasse  les  droits  et  privileges  politiques,  y  compris  le  droit  de  self- 
government  local,  et  non  pas  seulement  l'immunite  de  l'ingerence  de 
l'Etat.  Pour  un  Americain,  un  regime  de  liberte  qui  ne  comprend  pas  le 
droit  de  self-government  et  un  large  droit  de  participation  au  Gouverne- 
ment  n'est  pas  digne  de  ce  nom.  Pour  lui,  en  d'autres  termes,  liberte  et 
democratic  sont  inseparables. 

Enfin,  la  liberte  americaine  differe,  comme  je  l'ai  dit,  de  celle  de  la 
plupart  des  autres  pays,  en  ce  quelle  a  ete  «  constitutionnalisee  ».  Les 
constitutions  americaines  sont  des  instruments  de  liberte  en  meme  temps 
que  de  gouvernement.  Par  la  declaration  des  droits,  qui  est  une  partie 
integrante  de  toute  Constitution  et  a  raison  des  nombreuses  limitations 
qu'elle  impose  aux  autorites  legislatives  et  executives,  elles  creent  une 
sphere  definie  de  liberte  pour  l'individu  sur  laquelle  le  gouvernement  ne 
peut  legalement  empieter.  C'est  pourquoi  le  domaine  de  la  liberte  est 
non  seulement  plus  vaste  a  beaucoup  d'egards  que  dans  les  autres  pas, 
mais  il  est  generalement  mieux  garanti  et  protege  par  les  sauvegardes 
constitutionnelles . 

Les  Americains  sont  plus  profondement  attaches  encore  au  principe 
d'egalite.  II  a  ete  affirme  dans  la  Declaration  d'independance,  il  est 
proclame  dans  beaucoup  de  Constitutions  d'Etat  et  tout  notre  systeme 
juridique  et  de  gouvernement  repose  sur  lui.  Lord  Bryce  a  fait  aux 
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Americains  le  compliment  de  dire  qu'ils  jouissent  de  la  plus  grande 
liberie  au  monde,  parce  quelle  s'allie  a  l'egalite.  Cetait  le  grand  theme 
de  Tocqueville  qui  voyait  dans  l'Amerique  la  terre  classique  de  l'egalite. 
Une  classe  dirigeante,  une  classe  d'individus  que  la  naissance,  la  fortune 
ou  l'education  ont  eleves  au-dessus  de  leurs  semblables,  qui  forment 
l'opinion  publique  et  qui  occupent  les  situations  les  plus  importantes 
dans  le  Gouvernement,  n'existe  pas  aujourd'hui  en  Amerique,  si  elle  a 
jamais  existe.  L'Amerique  n'a  jamais  connu  une  aristocratie  au  sens  anglais 
ou  allemand  du  mot.  Des  barrieres  artificielles  ne  separent  pas  une  partie 
de  la  population  de  l'autre;  le  plus  pauvre,  le  plus  humble  des  citoyens 
peut  aspirer  a  tout  poste  ou  tout  honneur  dont  dispose  la  nation,  et,  en 
fait,  il  peut  y  atteindre  s'il  possede  intelligence  et  caractere,  comme  le 
prouve  la  carriere  extraordinaire  d' Abraham  Lincoln. 

Une  des  gloires  de  la  democratic  americaine,  c'est  que,  jusqu'a  ce  jour, 
notre  pays  a  ete  remarquablement  exempt  des  luttes  de  classes  et  des 
discussions  qui  ont  afflige  certains  pays.  II  n'y  a  pas,  en  Amerique,  de 
proletariat  au  sens  propre  du  mot;  il  n'y  a  meme  pas  de  parti  ouvrier 
suffisamment  important  pour  meriter  ce  nom;  le  socialisme  lui-meme  a 
fait  peu  de  progres  parce  que  la  situation  economique  des  classes 
laborieuses  est  sans  doute  meilleure  que  partout  ailleurs;  en  effet,  les 
classes  ouvrieres  recoivent  des  sadaires  tres  eleves  et  la  majorite  des 
ouvriers  possedent  leur  maison  a  eux;  en  outre,  la  plupart  des  droits  poli- 
tiques  que  reclament  les  socialistes  des  autres  pays,  sont  deja  possedes 
par  les  ouvriers  americains.  II  y  a  done  peu  raison  d'etre  pour  un  parti 
de  ce  genre. 

Le  principal  obstacle  que  nous  ayons  rencontre  au  fonctionnement 
de  notre  machine  extremement  democratique,  est  la  presence  de  millions 
d'etrangers  —  dont  beaucoup  sont  des  ouvriers  venus  de  l'Europe 
meridionale.  En  realite,  l'Amerique  est  un  gigantesque  creuset  dans 
lequel  le  trop  plein  de  tous  les  pays  s'est  deverse  et  ou  il  doit  etre  fondu  et 
americanise  si  le  pays  doit  rester  americain.  Inaccoutumes  au  self-govern- 
ment, ignorants  de  la  langue  anglaise,  etrangers  aux  institutions  ameri- 
caines,  et  nourrissant  frequemment  l'illusion  que  la  liberte  de  l'Amerique 
est  un  autre  nom  pour  la  licence,  ils  ont  cree  le  plus  grand  probleme 
a  certains  egards,  que  la  democratic  ait  a  regler. 

A  part  ce  nuage  a  l'horizon  —  nuage  qui  peut  etre  ecarte  par  une 
vigoureuse  politique  d'americanisation  —  la  democratic  americaine  ne  me 
semble  pas  menacee  d'un  danger  particulier  qui  risque  de  miner  ses 
fondations  ou  d'ebranler  sa  superstructure.  Les  maux  que  Maine,  Lecky, 
de  Tocqueville  et  les  autres  critiques  etrangers  prevoyaient  autrefois,  et 
dont  Maine  en  particulier  prophetisait  qu'ils  ameneraient  en  fin  de  compte 
la  faillite  de  la  democratic  americaine,  n'ont  heureusement  pas  ete 
graves,  quelques-uns  en  realite  ne  se  sont  jamais  produits.  La  seule  con- 
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dition  qui  semble  essentielle  au  succes  durable  et  a  l'existence  de  la 
democratic  americaine,  c'est  d'avoir  des  citoyens  intelligents,  actifs  et 
instruits.  C'est  la  bonne  fortune  de  l'Amerique  de  posseder  ceci,  la 
meilleure  des  ressources  nationales,  et  l'interet  intense  du  peuple  ameri- 
cain  pour  l'instruction  publique  —  interet  qui  frise  la  passion  —  justifie 
la  conviction  que  si  notre  democratic  doit  jamais  disparaitre,  comme 
d'autres  ont  autrefois  disparu,  ce  ne  sera  pas  par  ignorance  ou  incapacity. 


LA  POLITIQUE  ETRANGERE  AMERICAINE* 

Si  la  politique  etrangere  americaine  a  ete,  a  certains  egards,  differente 
de  celle  des  autres  nations,  cela  tient,  en  partie,  a  la  situation  geo- 
graphique  de  1'Amerique,  a  son  eloignement  de  l'Europe,  dont  elle 
est  separee  par  3,000  milles  d'ocean,  par  les  circonstances  de  son 
origine  en  tant  que  nation,  par  le  caractere  extremement  democratique 
de  son  gouvernement  et  la  philosophic  politique  de  son  peuple,  par  le 
sentiment  profondement  enracine  que  les  interets  de  1'Amerique  different, 
en  un  sens,  de  ceux  de  l'Europe. 

Des  l'avenement  des  Etats-Unis  dans  la  famille  des  nations,  leur 
politique  etrangere  s'est  conformee  a  certains  principes  fondamentaux 
directeurs  enonces  par  les  fondateurs  de  la  Republique;  ils  ont  ete 
observes  avec  presque  autant  de  respect  que  la  Constitution  elle-meme;  ils 
ont  ete  appliques  et  developpes  avec  une  Constance  remarquable  et, 
jusqu'a  une  date  toute  recente,  on  paraissait  peu  dispose  a  s'ecarter  de 
la  lettre  ou  de  l'esprit  de  ces  principes. 

En  Amerique,  aucun  argument  en  faveur  de  telle  ou  telle  politique, 
interieure  ou  etrangere,  n'a  autant  de  poids  que  le  fait  qu'il  a  ete 
preconise  par  les  Peres  de  la  Republique:  Washington,  Jefferson,  Madi- 
son et  autres.  Cette  foi  en  la  sagesse  des  Peres,  cet  attachement  re- 
verenciel  aux  principes  qu'ils  ont  enonces  et  la  conviction  qu'ils  sont 
applicables  a  toutes  les  periodes  et  a  toutes  les  conditions  de  la  vie 
nationale  ont  puissamment  contribue  a  determiner  l'attitude  du  gouverne- 
ment dans  beaucoup  de  questions  de  politique  etrangere.  Toutes  les  fois 
qu'on  a  propose  que  les  fitats-Unis  renoncent  a  leur  politique  tradition- 
nelle  d'isolement  et  jouent  dans  les  affaires  mondiales  un  role  en  rapport 
avec  leur  situation  actuelle  de  grande  puissance,  on  a  pu  invoquer  jusqu'a 
ces  derniers  temps  avec  succes  les  opinions  contraires  des  Peres. 

Les  principes  fondamentaux  directeurs  qui  ont  domine  la  politique 
etrangere  des  Etats-Unis  des  le  debut  de  leur  existence  nationale  sont 
au  nombre  de  trois:  1°  Politique  de  stricte  neutralite  lors  des  guerres 
qui  se  sont  dechainees  en  Europe;  2°  Politique  de  non-participation  aux 
affaires  politiques  et  aux  accords  internationaux  de  l'Europe;  3°  Inter- 
diction a  l'Europe  d'intervenir  dans  les  affaires  politiques  de  1'Amerique, 
du  Sud  aussi  bien  que  du  Nord. 

La  politique  de  neutralite,  la  plus  ancienne  des  trois,  a  ete  inauguree 
par  le  premier  President,  Georges  Washington.  En  1793,  lorsque  la  jeune 
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Republique  debutait  dans  sa  carriere  d'Etat  independant,  la  guerre  eclata 
entre  l'Angleterre  et  la  France.  A  cette  epoque,  nous  etions  lie  a  la  France, 
non  seulement  par  des  liens  de  gratitude  pour  l'aide  genereuse  quelle 
nous  avait  apportee  dans  la  conquete  de  notre  independance  —  service  qui 
nous  fait  les  debiteurs  de  la  France  jusqu'a  la  fin  des  siecles  —  mais  nous 
etions  egalement  tenus  vis-a-vis  d'elle  par  un  traite  d'alliance,  le  premier 
conclu  par  les  Etats-Unis  avec  un  pays  etranger  et  le  seul  que  la  Re- 
publique americaine  ait  jamais  signe.  Aux  termes  de  ce  traite,  les  Etats- 
Unis  etaient-ils  obliges  de  venir  en  aide  a  la  France  dans  sa  guerre 
contre  l'Angleterre?  C'est  un  point  qui  fut  alors  controversy  Les  membres 
du  Cabinet  du  President  Washington  n'6taient  pas  d'accord  sur  cette 
question.  Les  deux  principaux  membres,  Hamilton  et  Jefferson,  prirent 
des  positions  differentes,  comme  c'etait  le  cas  le  plus  souvent.  Hamilton 
pretendait  que  le  traite,  ayant  ete  conclu  avec  Louis  XVI,  tombait  du 
fait  que  la  monarchic  francaise  avait  ete  remplacee  par  la  Republique; 
Jefferson  soutenait,  avec  plus  de  raison  et  de  justice,  que  le  traite 
ayant  ete  conclu  avec  la  nation  francaise,  aucun  changement  de 
gouvernement  en  France  n'affectait  sa  validite.  Le  President  Washington 
lui-meme  semble  avoir  ete  convaincu  de  la  rectitude  de  l'argument  de 
Jefferson  en  faveur  de  la  force  obligatoire  du  traite,  mais  il  pretendit  que 
le  traite  avait  un  caractere  purement  defensif  et  que  l'obligation  des  Etats- 
Unis  a  venir  en  aide  a  la  France  ne  s'appliquait  que  dans  le  cas  d'une 
guerre  dans  laquelle  la  France  serait  elle-meme  attaquee  par  un  ennemi. 
Nul  plus  que  le  President  Washington  qui,  comme  general  en  chef  de 
nos  armees  pendant  la  Revolution,  avait  combattu  avec  La  Fayette  et 
Rochambeau,  n'avait  un  plus  profond  sentiment  de  gratitude  envers  le 
peuple  de  France  pour  l'aide  qu'il  avait  fournie.  Mais  la  crainte  de  la 
responsabilite  de  plonger  la  jeune  republique  dans  les  horreurs  d'une 
guerre  europeenne  sitot  apres  la  conquete  de  son  independance  l'obsedait 
et  puisque,  d'apres  le  traite,  nos  obligations  envers  la  France  ne  visaient 
pas  l'intervention  des  Etats-Unis  en  faveur  de  la  France  dans  une  guerre 
qu'elle-meme  avait  declaree,  il  publia  une  proclamation  de  neutralite 
en  avril  1793. 

La  politique  de  neutralite  que  la  jeune  republique  avait  adoptee  a 
cette  epoque  fut  constamment  suivie  pendant  toutes  les  guerres  qui  eurent 
lieu  en  Europe  pendant  le  xixe  siecle.  Nos  marches  furent  toujours  ouverts 
egalement  a  tous  les  belligerants  pour  l'achat  du  materiel  de  guerre;  aucun 
embargo  ne  frappa  jamais  l'exportation  des  munitions  ou  autres  fourni- 
tures  de  guerre;  nos  citoyens  furent  libres  de  preter  de  l'argent  a  Tun 
quelconque  ou  a  tous  les  belligerants  sans  restriction,  et  nos  ports  furent 
ouverts  aux  vaisseaux  de  guerre  de  toutes  nationalites,  sauf  observation  des 
restrictions  imposees  aux  neutres  par  les  regies  du  droit  international. 

Dans  quelques-unes  des  guerres  qui  eurent  lieu  en  Europe  pendant 


198  STUDIES  IN  GOVERNMENT 

le  xixe  siecle,  les  sympathies  du  peuple  americain  ont  ete  ouvertement 
favorables  a  l'un  des  belligerants  —  comme,  par  exemple,  la  guerre  de 
1823  entre  la  Grece  et  la  Turquie  —  mais,  dans  tous  les  cas,  la  politique 
du  gouvernement  n'a  pas  ete  influencee  par  sympathie  ou  par  des  con- 
siderations d'ordre  sentimental.  Toujours  une  neutralite  stricte  et  impar- 
tiale  a  ete  proclamee  et  observee. 

En  1914,  lorsque  la  grande  guerre  eclata  en  Europe,  l'Amerique  se 
trouva  dans  une  situation  presque  identique  a  celle  que  Washington  et 
son  gouvernement  avaient  affrontee  en  1793.  Le  President  Wilson,  suivant 
l'exemple  de  Washington  en  1793,  lanca  immediatement  une  proclamation 
de  neutralite  et,  dans  un  message  au  peuple  americain,  il  alia  meme 
jusqu'a  l'engager  a  etre  aussi  neutre  de  pensee  que  de  conduite.  Lorsqu'une 
Commission  representant  le  gouvernement  beige  vint  aux  fitats-Unis, 
elle  rendit  visite  au  President  et  lui  fit  part  de  la  maniere  brutale  dont 
les  Allemands  avaient  envahi  son  territoire,  brule  ses  villes  et  massacre 
son  peuple,  le  President,  bien  que  profondement  affecte  par  le  recit  des 
souffrances  infligees  par  les  Allemands,  repondit  par  une  breve  allocution 
dans  laquelle  il  emettait  l'opinion  que  ceux  qui  avaient  commis  ces  crimes 
en  assumeraient  les  consequences  et  la  responsabilite.  «  II  serait  impru- 
dent, dit-il,  il  serait  premature  pour  un  gouvernement  isole,  quelque 
heureusement  eloigne  fut-il  de  la  lutte  actuelle,  il  serait  meme  incom- 
patible avec  la  neutralite  d'une  nation  qui,  comme  la  notre  ne  prend  pas 
part  au  conflit,  d'avoir  ou  d'exprimer  un  jugement  definitif.  »  Et  il  con- 
cluait  «  Je  suis  sur  que  vous  n'attendez  pas  de  moi  que  je  dise  autre 
chose.  »  Pas  un  mot  de  condamnation  ou  de  protestation  contre  l'invasion 
de  la  Belgique. 

La  politique  adoptee  par  Washington  en  1793,  dans  des  circonstances 
quelque  peu  analogues,  etait  la  veritable  politique  a  suivre  en  1914. 
Cette  attitude  d'absolu  silence  officiel  etait  tout  a  fait  conforme  a  la 
politique  traditionnelle  de  l'Amerique.  Le  President  Wilson  nourrissait 
l'espoir  de  tenir  l'Amerique  en  dehors  de  la  guerre  europeenne  comme 
Washington  avait  reussi  a  le  faire  pendant  un  certain  temps,  a  son 
epoque,  mais  ses  esperances  devaient  etre  degues,  comme  le  furent 
finalement  celles  de  Washington  en  1793. 

Des  les  premiers  jours  de  l'invasion  de  la  Belgique,  nombreux  furent 
les  Americains,  et  parmi  eux  l'ex-president  Roosevelt,  qui  estimerent  que 
non  seulement  la  neutralite  de  l'Amerique  en  face  des  nombreuses  et 
odieuses  violations  par  les  Allemands  des  conventions  et  coutumes  inter- 
nationales  n'etait  pas  desirable,  mais  quelle  etait  impossible.  Les  Con- 
ventions de  la  Haye,  que  l'Amerique  avait  solennellement  ratifiees  et  que 
l'Allemagne  avait  deliberement  repudiees,  etaient  faites  pour  la  protec- 
tion de  l'Amerique  aussi  bien  que  pour  celle  de  la  Belgique,  et  leur  viola- 
tion par  l'Allemagne  portait  atteinte  aux  droits  des  fitats-Unis  tout  comme 
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toute  violation  du  droit  criminel  est  consideree  comme  la  violation  du 
droit  de  chaque  citoyen  de  l'Etat.  A  mesure  que  les  violations  par 
l'Allemagne  du  droit  des  gens  et  des  lois  de  l'humanite  se  multipliaient, 
le  gouvernement  americain  etait  oblige  d'abandonner  sa  politique  de 
silence  officiel;  en  consequence,  il  adressa  au  gouvernement  allemand  de 
vives  protestations  a  l'occasion  de  chacune  de  ces  violations  des  Conven- 
tions de  la  Haye,  meme  de  celles  qui,  comme  la  deportation  des  Beiges, 
n'affectait  pas  directement  les  droits  particuliers  des  citoyens  americains. 
De  plus  en  plus,  a  mesure  que  le  temps  s'ecoulait,  le  gouvernement 
americain  constatait  qu'il  ne  pouvait  rester  indifferent  a  une  attitude  qui 
dans  la  guerre  europeenne  outrageait  les  sentiments  d'humanite  du  monde 
entier,  qui  menacait  de  renverser  tout  le  systeme  du  droit  international  et 
de  miner  les  grands  ideals  que  tous  les  peuples  civilises  entretiennent 
comme  une  partie  de  leur  heritage  commun. 

Pendant  deux  ans  et  demi,  nous  sommes  restes  en  dehors  de  la  guerre, 
pendant  deux  ans  et  demi,  notre  peuple  a  observe  la  terrible  tragedie  qui 
se  jouait  en  Europe,  jamais  avec  l'indifference  et  le  desinteressement  de 
simples  spectateurs.  II  etait  impossible,  en  effet,  qu'un  peuple,  ayant  les 
instincts  humanitaires  des  Americains,  put  rester  indifferent  devant  une 
conduite  si  odieuse  et  qui  choquait  si  fort  leur  sentiment  de  l'humanite; 
nous  ne  pouvions  pas,  ainsi  que  le  President  nous  l'avait  d'abord  demande, 
etre  neutres  en  pensee  ou  en  action. 

Dans  ces  circonstances,  l'Amerique  abandonna  sa  politique  tradition- 
nelle  de  neutralite;  elle  entra  dans  la  guerre  et  contribua  pour  sa  part  a 
remporter  la  victoire  commune. 

Sans  doute,  il  est  tout  a  fait  exact  que  le  motif  principal  qui  poussa  les 
Americains  a  prendre  les  amies  fut  un  motif  de  defense  nationale:  la 
resolution  de  proteger  la  vie  et  les  biens  contre  les  agressions  illegales  de 
l'Allemagne.  Mais  ce  ne  fut  certes  pas  la  seule  consideration  qui  nous  a 
pousses;  a  cote  de  ce  sentiment  du  devoir  que  tout  gouvernement  a  envers 
ses  propres  citoyens  et  qu'il  ne  peut  negliger  sans  manquer  a  l'honneur, 
il  y  avait  la  vision  tres  nette  du  devoir  plus  large  que  l'Amerique  avait 
envers  le  monde  et  l'humanite  —  le  devoir  de  joindre  ses  ressources  a 
celles  de  la  France,  de  l'Angleterre  et  des  autres  Allies,  de  leur  preter  sa 
collaboration  afin  de  preserver  notre  commune  civilisation,  de  defendre 
nos  ideals  communs,  de  proteger  les  petites  et  faibles  nations  contre  les 
agressions  brutales  d'une  autocratie  militaire  sans  scrupules,  de  soutenir 
partout  les  revendications  de  la  justice  et  du  droit  et  de  faire  triompher 
les  principes  de  l'humanite. 

Le  President  Wilson,  dans  son  message  de  guerre  au  Congres,  le  recon- 
naissait  lorsqu'il  declarait  que: 

«  Notre  but  est  de  faire  triompher  les  principes  de  paix  et  de  justice  dans  la  vie 
du  monde  contre  les  puissances  egoistes  et  autocratiques  et  de  faire  naitre  dans 
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le  monde,  parmi  les  peuples  reellement  libres  et  se  gouvernant  aux-memes,  une 
unite  de  but  et  d'action  qui  assurera  desormais  le  respect  de  ces  principes.  »  II 
disait  encore,  dans  le  meme  message:  «  Nous  devons  lutter  pour  le  paix  definitive 
du  monde  et  pour  la  liberation  de  ses  peuples,  y  compris  le  peuple  allemand; 
pour  le  droit  des  nations,  grandes  et  petites,  et  le  privilege  de  tous  les  hommes, 
de  choisir  leur  maniere  de  vivre  et  leur  obeissance.  II  faut  rendre  le  monde  sur 
pour  la  democratie.  » 

Bref,  nous  sommes  entres  dans  la  guerre,  non  seulement  pour  defendre 
nos  propres  droits,  mais  pour  soutenir  les  droits  de  l'humanite  et  defendre 
la  liberte,  la  justice  et  la  democratie  dans  le  monde.  Pour  beaucoup 
d'Americains,  ces  considerations  etaient  en  elles-memes,  en  dehors  des 
agressions  allemandes  contre  les  droits  specifiques  de  nos  concitoyens, 
une  justification  suffisante  de  notre  decision  d'entrer  dans  la  guerre.  En 
tant  que  notre  intervention  fut  determinee  par  ce  sentiment,  elle  marque 
un  abandon  de  notre  politique  traditionnelle  de  neutralite  a  l'egard  des 
guerres  europeennes.  Et  il  est  peu  probable  que  les  Etats-Unis  restent 
jamais  neutres  dans  une  guerre  europeenne  qui  mettrait  en  jeu  de  grandes 
questions  de  droit,  de  justice  et  d'humanite.  Le  President  lui-meme  fit 
justement  remarquer  que: 

La  neutralite  n'est  plus  possible  ni  desirable  lorsque  la  paix  du  monde  et  la 
liberte  de  ses  peuples  sont  menacees  et  la  menace  de  cette  paix  et  de  cette 
liberte  reside  dans  l'existence  de  gouvernements  autocratiques  appuyes  par 
une  force  organisee  uniquement  dirigee  par  leur  volonte,  non  par  la  volonte 
de  leurs  peuples.  Nous  avons  fini  d'etre  neutres  dans  ces  conditions. 

J'en  arrive  maintenant  a  la  seconde  des  politiques  traditionnelles  que 
l'Amerique  a  observees  dans  ses  relations  avec  les  nations  d'Europe,  a 
savoir  la  politique  de  non-intervention  dans  leurs  affaires  politiques  et  de 
non-participation  aux  accords  politiques  europeens  qui  n'affectent  pas 
directement  les  interets  des  Etats-Unis. 

Ici,  comme  pour  la  politique  de  neutralite,  les  opinions  emises  par  les 
Peres  de  la  Republique  ont  largement  determine  l'attitude  de  l'Amerique. 
Washington,  dans  son  message  d'adieu  au  peuple  americain,  lance  apres 
qu'il  eut  quitte  la  presidence,  disait: 

«  La  grande  regie  de  conduite  que  nous  devons  observer  vis-a-vis  des  nations 
etrangeres  c'est,  tout  en  etendant  nos  relations  commerciales,  d'avoir  avec  elles 
aussi  peu  de  rapports  politiques  que  possible.  »  Pensant,  sans  doute,  au  traite 
d'alliance  avec  la  France,  il  ajoutait:  "Quant  aux  engagements  que  nous 
avons  deja  contractes,  remplissons-les  en  parfaite  bonne  foi.  Mais  tenons-nous- 
en  la.  »  «  L'Europe,  continuait-il,  a  un  certain  nombre  d'interets  primordiaux 
qui  n'ont  aucun  rapport  ou  qu'un  rapport  tres  eloigne  avec  nous.  Elle  se 
trouve  frequemment  engagee  dans  des  controverses,  dont  les  causes  sont 
essentiellement  etrangeres  a  nos  interets.  C'est  pourquoi  il  serait  imprudent  de 
nous  meler  par  des  liens  artificiels  aux  vicissitudes  courantes  de  sa  politique  ou 
aux  combinaisons  et  collisions  ordinaires  de  ses  amities  et  de  ses  infinities.  » 
Et  plus  loin:  «  Notre  eloignement  et  notre  isolement  nous  invitent  et  nous  per- 
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mettent  d'observer  une  attitude  differente.  Pourquoi  done  perdrions  nous  les 
avantages  dune  situation  si  particuliere  en  prenant  position  sur  le  terrain 
etranger  et  en  melant  nos  destinees  a  celles  de  l'Europe?  »  II  concluait:  «  Notre 
veritable  politique  est  de  nous  tenir  soigneusement  a.  l'ecart  de  toute  alliance 
permanente  avec  une  partie  quelconque  du  monde  etranger. » 

Jefferson,  dont  les  conseils  ont  ete  tenus  en  une  veneration  presque 
aussi  grande,  disait:  «  Notre  maxime  principale  et  fondamentale  doit 
etre  de  ne  jamais  nous  meler  aux  querelles  de  l'Europe.  »  «  Paix,  com- 
merce et  amitie  loyale  avec  toutes  les  nations,  d'intimes  alliances  avec 
aucune  »  (entangling  alliances  with  none).  Ces  avertissements  de  deux 
de  nos  premiers  hommes  d'Etat  les  plus  veneres  ont  ete  comme  des 
paroles  de  sagesse  venues  d'en  haut.  Au  cours  de  notre  histoire  elles  ont 
ete  citees,  admirees  et  invoquees  toutes  les  fois  qu'on  a  propose  que 
1'Amerique  abandonne  sa  vieille  politique  d'isolement  et  de  neutralite. 
Pourtant  on  peut  mettre  en  doute  que  Washington  et  Jefferson  aient 
jamais  eu  l'intention  de  poser  le  principe  que  les  Etats-Unis  doivent 
s'abstenir,  d'une  maniere  permanente,  de  prendre  part  aux  accords  inter- 
nationaux  destines  a  assurer  le  bonheur  de  la  communaute  des  nations  ou 
d'exercer  leur  juste  influence  dans  des  affaires  qui  interessent  la  paix  et 
le  bon  ordre  du  monde.  Aucun  d'eux  n'avait  en  vue  des  conventions  ten- 
dant  a  une  cooperation  pour  le  triomphe  d'interets  communs  a  l'ensemble 
des  Etats,  mais  plutot  des  alliances  de  l'ancien  type  frequentes  aux  xvme 
siecle,  qui  obligeaient  une  partie  a  venir  en  aide  a  l'autre  en  cas  de  guerre, 
que  les  questions  en  jeu  affectent  ou  non  les  interets  de  la  premiere. 

Mais  les  conseils  et  les  avertissements  des  Peres  de  la  Republique,  si 
prudents  et  si  sages  quand  on  leur  donne  le  sens  que  leur  attachaient 
leurs  auteurs  et  envisages  a  la  lumiere  des  conditions  qui  prevalaient  a 
l'epoque  ou  ils  ont  ete  enonces,  etaient  couramment  interpreted  comme 
signifiant  que  1'Amerique  devait  observer  une  politique  d'isolement; 
qu'elle  ne  devait  etablir  avec  les  nations  europeennes  que  des  relations 
purement  commerciales;  qu'elle  ne  devait  prendre  part  avec  elles  a  aucun 
accord  ou  s'associer  a  aucune  entreprise  pour  le  succes  d'une  politique 
commune  ou  d'entreprise  dans  l'interet  general  du  monde;  qu'elle  ne 
devait  faire  partie  d'aucun  congres  ou  conference  europeens  tenus  en 
vue  de  partages  territoriaux  ou  d'arrangements  politiques.  En  ce  qui  con- 
cerne  toutes  les  questions  europeennes,  nationales  ou  Internationales, 
1'Amerique  devait  rester  spectatrice  indifferente;  elle  devait,  pour  ainsi 
dire,  se  retirer  dans  sa  coquille  et  vivre  en  dehors  du  reste  du  monde. 
Lorsque  son  devoir  lui  commandait  d'agir,  elle  devait  agir  seule,  et  jamais 
de  concert  avec  les  autres  puissances. 

Pendant  longtemps,  cette  theorie  de  nos  devoirs  et  de  nos  interets  a 
ete  strictement  mise  en  pratique.  L'Amerique  refusa  de  s'associer  au 
gouvernement  britannique  dans  une  declaration  commune  contre  les 
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desseins  menacants  de  la  Sainte-Alliance  dans  l'Amerique  du  Sud,  mais 
elle  alia  de  l'avant  et  lanca  elle-meme  une  declaration  proclamant  ce  que 
Ton  appelle  communement  la  «  doctrine  de  Monroe  ».  A  partir  de  cette 
epoque,  l'Amerique  s'est  constamment  refusee  a  inviter  aucune  autre 
nation,  soit  europeenne  soit  americaine,  a  s'associer  a  elle  pour  faire  re- 
specter cette  politique  de  non-tolerance  d'une  intervention  europeenne 
dans  les  affaires  americaines.  Pendant  les  recents  debats  au  Senat  sur  le 
Covenant  de  la  Ligue  des  Nations,  on  a  affirme  a  nouveau  et  avec  force 
que  l'Amerique  avait  exclusivement  le  droit  et  le  devoir  de  faire  respecter 
la  doctrine  de  Monroe  et  qu'aucune  autre  nation,  pas  meme  celles  qui 
sont  aujord'hui  aussi  interessees  que  nous  au  respect  de  cette  politique, 
ne  serait  autorisee  a  s'associer  a  nous  pour  la  faire  observer. 

Si  fort  etait  le  prejuge  traditionnel  contre  notre  cooperation  avec  les 
nations  europeennes,  a  cette  epoque  et  ensuite  pendant  tout  le  cours  du 
xixe  siecle,  que  le  gouvernement  americain  refusa  meme  d'accepter  les 
invitations  de  gouvernements  europeens  de  se  joindre  aux  autres  puis- 
sances desinteressees  pour  offrir  leurs  bons  offices  comme  mediatrices  afin 
de  prevenir  une  declaration  de  guerre  ou  d'amener  la  fin  de  guerres  com- 
mencees.  Toutes  les  fois  qu'une  invitation  a  nous  joindre  aux  mediateurs 
nous  a  ete  adressee,  elle  a  ete  courtoisement  declinee:  les  fitats-Unis, 
disions-nous,  seraient  heureux  d'employer  seuls  leurs  bons  offices  pour 
amener,  si  possible,  la  cessation  des  hostilites,  mais  la  politique  tradi- 
tionnelle  du  pays  ne  leur  permettait  pas  d'agir  de  concert  avec  d'autres 
nations  en  ces  matieres. 

Pour  la  meme  raison,  le  gouvernement  americain  a  pendant  longtemps 
refuse,  comme  je  l'ai  dit,  de  participer  aux  conferences  et  congres  inter- 
nationaux  europeens.  La  conference  de  Berlin  en  1884,  appelee  a  etudier 
le  statut  du  bassin  du  Congo,  a  ete  le  premier  des  congres  europeens 
auxquels  l'Amerique  fut  representee.  Les  delegues  americains  qui  as- 
sisterent  a  la  conference  avaient  pour  instructions  de  prendre  part  aux 
deliberations  mais  de  ne  rien  faire  qui  engagerait  ou  lierait  de  quelque 
maniere  les  Etats-Unis  relativement  a  la  disposition  des  territoires  afri- 
cains.  lis  signer ent  Facte  adopte  par  la  conference,  mais  le  President 
Cleveland  refusa  de  le  soumettre  au  Senat  a  fin  de  ratification,  sous  pre- 
texte  que  les  questions  qu'il  traitait  n'interessent  pas  les  fitats-Unis  et 
que  les  obligations  qu'il  imposait  au  gouvernement  americain  etaient  in- 
compatibles  avec  notre  politique  traditionnelle.  En  1890,  des  representants 
americains  furent  envoyes  a  la  conference  de  Bruxelles  reunie  pour  ex- 
aminer la  question  du  commerce  des  esclaves  dans  certaines  regions  de 
l'Afrique.  lis  signerent  le  Traite  general  pour  la  suppression  du  commerce 
des  esclaves  en  Afrique  et  la  restriction  de  la  vente  des  armes  a  feu,  des 
munitions  et  des  boissons  alcooliques  dans  certaines  regions  de  ce  conti- 
nent; mais  le  Senat,  en  ratifiant  le  Traite,  ajouta  une  reserve  et  affirma  a 
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nouveau  la  vieille  politique  americaine  de  la  non-participation  aux  affaires 
europeennes.  Cette  reserve  declarait  que,  etant  donne  que  les  Etats-Unis 
n'avaient  ni  possessions  ni  interets  en  Afrique,  ils  renongaient  a  toute 
intention  de  manifester  quelque  interet  dans  les  possessions  des  puissances 
europeennes  dans  ce  pays  ou  d'exprimer  leur  approbation  quant  a  la 
sagesse,  l'opportunite  ou  l'egalite  de  ces  possessions. 

Les  Etats-Unis  furent  egalement  representes  aux  deux  conferences  de 
la  paix  a  la  Haye  de  1899  et  de  1907;  toutefois,  il  convient  de  remarquer 
que  quelques  Americains  eprouvaient  des  doutes  et  des  craintes  quant  a 
la  sagesse  de  notre  participation  a  ces  conferences,  si  ancre  etait  le  vieux 
prejuge  contre  la  participation  americaine  aux  conferences  internationales, 
meme  quand  leur  but  declare  avait  un  caractere  purement  humanitaire 
ou  poursuivait  le  developpement  du  droit  des  gens,  pour  lequel  les  Ameri- 
cains ont  toujours  manifeste  un  vif  interet.  Bien  que  les  conventions 
adoptees  par  la  conference  ne  traitassent  que  des  questions  d'interet  ge- 
neral pour  le  monde  et  non  pas  de  questions  de  politique  interieure,  les 
plenipotentiaires  americains  ne  purent  s'empecher  d'inscrire  sur  les  proces- 
verbaux  une  declaration  destinee  a  dissiper  toute  meprise  sur  le  fait  qu'en 
participant  a  la  conference,  rAmerique  abandonnait  sa  politique  tradi- 
tionnelle.  En  consequence,  ils  firent  suivre  leur  signature  d'une  reserve 
expresse  ainsi  concue: 

Rien  de  ce  qui  est  contenu  dans  cette  convention  ne  sera  interprets  comme 
obligeant  les  Etats-Unis  d'Amerique  a  abandonner  leur  politique  traditionnelle 
de  non-immixtion,  de  non-intervention,  de  non-ingerence  dans  les  questions 
politiques  ou  dans  la  politique,  ou  dans  l'administration  interieure  d'un  Etat 
etranger;  ni  rien  de  ce  qui  est  contenu  dans  la  dite  convention  ne  sera  inter- 
pret^ comme  un  renoncement  par  les  Etats-Unis  d'Amerique  a  leur  attitude 
traditionnelle  en  vers  les  questions  purement  americaines. 

La  premiere  clause  etait  une  affirmation  de  leur  vieille  pobtique 
d'isolement;  la  seconde,  une  preuve  de  la  vitalite  de  la  doctrine  de 
Monroe. 

A  certains  egards,  la  participation  americaine  a  la  Conference  maro- 
caine  d'Algesiras  en  1906,  constitue  le  premier  cas  de  l'abandon  par 
l'Amerique  de  sa  politique  de  non-participation  aux  conferences  inter- 
nationales traitant  de  questions  territoriales  et  politiques.  Les  Etats-Unis 
n'avaient  pas  le  moindre  interet  politique  au  Maroc  et  leurs  interets  com- 
merciaux  etaient  minces  en  verite.  L'acte  du  President  Roosevelt  de- 
pechant  des  representants  a  la  conference  souleva  des  critiques  en  Ameri- 
que,  et  il  s'eleva  au  Senat  un  vif  debat  a  l'occasion  d'une  resolution  de- 
mandant au  President  de  communiquer  au  Senat  la  copie  des  instructions 
donnees  par  lui  aux  plenipotentiaires  americains.  Toutefois,  l'opposition 
que  rencontra  le  President  avait  un  caractere  nettement  politique  et  avait 
pour  objet  de  le  mettre  dans  l'embarras,  tout  comme  la  plus  recente  oppo- 
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sition  au  Senat  contre  la  politique  du  President  Wilson  relative  au  Traite 
de  Versailles.  Le  President  Roosevelt  triompha;  des  delegues  furent 
envoy es  a  la  conference;  les  instructions  qu'il  leur  avait  donnees  ne  furent 
jamais  communiquees  au  Senat,  et  ils  prirent  une  part  active  a  la  con- 
ference ou  ils  contribuerent  a  aplanir  bon  nombre  des  difficultes  qui 
surgirent  au  cours  des  deliberations.  Toutefois,  les  delegues  americains 
signerent  le  traite  avec  la  reserve  que,  etant  donne  que  les  fitats-Unis 
n'avaient  pas  d'interets  politiques  au  Maroc,  ils  n'assumaient  aucune 
obligation  ni  responsabilite  pour  l'execution  du  traite.  Cette  reserve  ne 
satisfit  pas  le  Senat  et,  en  consentant  a  sa  ratification  finale,  il  ajouta  une 
resolution  dans  laquelle  il  affirmait  que  les  Etats-Unis  avaient  participe  a 
la  conference  dans  le  seul  but  de  preserver  et  d'augmenter  leur  commerce 
au  Maroc,  de  proteger  la  vie  et  les  biens  de  leurs  citoyens  y  residant  et  de 
contribuer  a  supprimer  les  frictions  et  les  difficultes  qui  semblaient 
menacer  la  paix  des  puissances  signataires.  La  resolution  affirmait,  en 
outre,  que  les  fitats-Unis  n'avaient  pas  l'intention  de  renoncer  a  la  po- 
litique etrangere  americaine  traditionnelle  qui  leur  interdit  de  participer 
au  reglement  de  questions  politiques  qui  appartiennent  exclusivement  au 
domaine  europeen. 

Cette  affirmation,  comme  celles  qui  l'ont  precedee,  a  ete  enoncee  pour 
faire  preuve  d'esprit  de  suite  et  pour  sauver  les  apparences.  C'etait  une 
tentative  faite  pour  concilier  une  tradition  veneree  avec  un  etat  de  choses 
qui  ne  repondait  plus  a  celle-ci.  Le  fait  est  que  le  participation  a  la  con- 
ference d'Algesiras  impliquait  un  abandon  de  la  pratique  traditionnelle 
americaine  et  la  resolution  declaratoire  du  Senat  le  dementant  ne  change 
pas  la  realite. 

Telle  avait  ete,  en  resume,  notre  politique  traditionnelle  d'isolement 
jusqu'a  l'epoque  ou  la  guerre  mondiale  eclata.  Elle  prit  naissance  presque 
en  meme  temps  que  la  Republique  et  pendant  longtemps  elle  a  ete 
fidelement  observee.  Elle  ne  reposait  pas  tant  sur  le  desir  de  se  soustraire 
ou  d'echapper  aux  responsabilites  ou  aux  devoirs  internationaux  que  sur 
un  instinct  de  defense  et  d'interet  national.  La  plupart  des  nations  de 
l'Europe  etaient  des  monarchies;  quelques-unes  etaient  liees  entre  elles 
par  des  alliances  ou  des  relations  dynastiques;  leurs  interets  politiques  et 
leurs  ambitions  differaient  de  ceux  de  l'Amerique;  elles  etaient  frequem- 
ment  engagees  dans  des  guerres  pour  des  questions  qui  n'interessaient 
pas  l'Amerique.  Celle-ci  eprouvait  une  certaine  mefiance  naturelle  pour 
toutes  les  monarchies  sans  distinction,  et  surtout  la  crainte  profonde  et 
enracinee  que  si  elle  etait  melee  a  leurs  complications  politiques,  l'inde- 
pendance  qu'elle  avait  conquise  ou  les  institutions  nettement  republicaines 
quelle  avait  etablies  seraient  en  danger.  Dans  ces  circonstances,  la  po- 
litique d'isolement  semblait  prudente  et  naturelle;  au  point  de  vue  de 
l'interet  et  de  la  defense  personnels,  elle  semblait  necessaire. 
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Mais  avec  le  temps,  les  conditions  dans  lesquelles  cette  politique  etait 
nee  changerent,  de  sorte  que  la  politique  d'isolement  ne  correspondait 
plus  a  la  situation  actuelle.  L'Amerique  cessa  d'occuper  une  «  situation 
isolee  et  distante  ».  Les  nouveaux  et  rapides  moyens  de  transport  et  de 
communication  auxquels  la  vapeur,  l'electricite,  la  cable  telegraphique 
et  la  telegraphie  sans  fil  donnerent  naissance,  renverserent  les  anciennes 
barrieres  et  firent  de  1'Amerique  une  proche  voisine  de  l'Europe.  L'expan- 
sion  du  commerce  americain,  la  necessite  de  marches  nouveaux,  l'avene- 
ment  de  1'Amerique  comme  puissance  financiere,  le  developpement  des 
relations  commerciales,  financieres,  universitaires  et  sociales  avec  l'Europe, 
tout  cela  accentua  l'interdependance  de  l'Ancien  et  du  Nouveau  Monde. 
L'Amerique  ne  pouvait  plus  regarder  avec  l'indifference  d'un  simple 
spectateur  les  grands  evenements  d'Europe  qui  menacaient  la  paix,  la 
tranquillite  et  l'ordre  economique  du  monde.  De  plus  en  plus,  l'ancienne 
politique  americaine  d'isolement  devint  une  impossibilite.  A  mesure  que 
le  temps  s'ecoulait,  les  veritables  interets  de  1'Amerique  commencerent  a 
souffrir  de  cette  politique.  En  outre,  il  devint  evident  qu'elle  negligeait 
ses  devoirs  et  ses  responsabilites  en  tant  que  membre  important  de  la 
famille  des  Nations.  Elle  essayait  de  jouir  des  avantages  des  grandes  puis- 
sances sans  assumer  les  responsabilites  ni  remplir  les  devoirs  qui  incom- 
bent  necessairement  aux  grands  et  puissants  fitats. 

En  outre,  cette  politique  d'isolement,  de  non-participation  au  regle- 
ment  des  questions  de  politique  etrangere,  de  non-cooperation  aux  grandes 
entreprises  et  affaires  internationales,  a  empeche  les  fitats-Unis  de  faire 
aboutir  certaines  des  grandes  reformes  internationales  que  le  peuple 
americain,  en  tant  que  nation,  a  tou jours  preconisees.  Je  crois  que  Ton 
peut  dire  a  juste  titre  que  les  Americains  sont  une  race  aimant  la  paix; 
ils  ont  preconise  et  pratique  l'arbitrage  international  sur  une  grande 
echelle;  ils  ont  soutenu  la  these  du  desarmement;  ils  ont  ete  au  premier 
rang  des  champions  du  droit  des  neutres;  ils  ont  professe  une  foi  ardente 
en  un  systeme  de  droit  international  et  ont  souhaite  le  voir  perfectionner 
et  renforcer;  mais  il  est  evident  que  cet  ideal  et  d'autres  ne  peuvent  etre 
realises  par  des  fitats  agissant  isolement.  Ils  ne  peuvent  etre  accomplis 
que  par  le  concert  des  puissances,  grace  a  une  cooperation  et  a  des  efforts 
communs.  Mais  le  vieux  prejuge  contre  une  action  commune  et  la  crainte 
de  difBcultes  internationales  ont  ete  un  obstacle  qui  a  empeche  les  fitats- 
Unis  d'exercer  effectivement  l'rnfluence  a  laquelle  ils  avaient  droit  et  de 
faire  aboutir,  comme  il  convenait,  ces  reformes  et  d'autres  du  meme  genre. 

Lorsque  les  fitats-Unis  entrerent  dans  la  grande  guerre,  en  1917,  beau- 
coup  d'entre  nous  esperaient  que  notre  vieille  politique  traditionnelle  de 
desinteressement  et  de  non-cooperation  avait  regu  le  coup  de  la  mort  et 
que  dorenavant  les  fitats-Unis  joueraient  dans  les  affaires  internationales 
un  role  en  rapport  avec  leur  situation  de  puissance  mondiale.  Nous  sen- 
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tions  que  nos  responsabilites  ne  se  borneraient  pas  a  l'ecrasement  de 
l'Allemagne  et  a  la  signature  de  l'armistice,  mais  qu'il  etait  du  droit  de 
l'Amerique  de  participer  a  la  reorganisation  du  monde  et  d'etablir  la  paix 
que  nous  avions  aide  a  gagner  sur  des  bases  permanentes  et  solides. 
L'attitude  du  Senat  americain  rejetant  le  Traite  de  Paix  avec  l'Allemagne, 
et  avec  lui  le  Covenant  de  la  Ligue  des  Nations,  a  dejoue  nos  esperances, 
mais  j'aime  a  croire  que  ce  n'est  que  temporairement. 

J'en  arrive  maintenant  a  examiner,  en  dernier  lieu,  une  vieille  politique 
etrangere  a  laquelle  les  Etats-Unis  sont  tres  attaches,  une  politique 
etroitement  liee  a  celle  de  l'isolement  politique  et  qui  s'identifie  a  elle 
dans  l'esprit  populaire.  Je  veux  parler  de  ce  qu'on  a  appele  la  «  doctrine 
de  Monroe  ».  C'est,  en  deux  mots,  la  non-tolerance  par  les  Etats-Unis 
de  l'intervention  europeenne  dans  les  affaires  politiques  de  l'Amerique, 
du  Sud  comme  du  Nord.  Pour  beaucoup  d'Americains,  cette  politique  est 
un  corollaire  de  la  politique  de  la  non-participation  de  l'Amerique  aux 
affaires  europeennes.  C'est  ainsi  que  Jefferson  semble  l'avoir  consideree. 
Dans  sa  lettre  que  j'ai  deja  citee,  apres  avoir  declare  que  notre  maxime 
principale  et  fondamentale  devait  etre  de  ne  jamais  intervenir  dans  les 
querelles  europeennes,  il  ajoutait:  «  Notre  seconde  maxime,  c'est  de  ne 
jamais  tolerer  que  l'Europe  se  mele  des  affaires  cisatlantiques.  L'Amerique 
du  Nord  et  du  Sud,  a  une  serie  d'interets  distincts  de  ceux  de  l'Europe  et 
qui  lui  sont  particuliers.  C'est  pourquoi  elle  doit  avoir  son  systeme  propre, 
separe  et  distinct  de  celui  d'Europe.  »  Cette  opinion  sur  le  devoir  de 
l'Amerique  fut  officielement  emise  pour  la  premiere  fois  par  le  President 
Monroe  dans  un  message  au  Congres  le  2  decembre  1823,  bien  que,  en 
fait,  elle  ait  ete  enonce  par  des  hommes  d'fitat  americains  a  une  date 
beaucoup  plus  ancienne. 

Les  circonstances  dans  lesquelles  la  declaration  de  Monroe  fut  faite 
vous  sont  sans  doute  connues.  Le  bruit  courait  que  la  Sainte-Alliance  se 
proposait  d'intervenir  par  la  force  dans  les  affaires  sud-americaines  dans 
le  but  de  rendre  a  l'Espagne  ses  colonies  qui  avaient  reussi  a  s'emanciper 
de  la  mere  patrie.  Le  gouvernement  des  fitats-Unis  avait  deja  formelle- 
ment  reconnu  leur  independance  et  avait  noue  des  relations  diplo- 
matiques  avec  leurs  divers  gouvernements.  Lorsque  les  projets  de  la 
Sainte-Alliance  furent  connus  en  Europe,  M.  Canning,  le  secretaire  d'fitat 
aux  Affaires  etrangeres  britannique  —  l'Angleterre  n'approuvant  pas  cette 
politique  —  proposa  au  ministre  americain  a  Londres,  Richard  Rush,  que 
les  Etats-Unis  et  l'Angleterre  fissent  conjointement  une  declaration  re- 
poussant  l'intervention  proposee  par  la  Sainte-Alliance  dans  l'Amerique 
du  Sud.  Mais  le  gouvernement  americain  ne  voyait  pas  d'un  ceil  favorable 
cette  proposition  de  declaration  conjointe  avec  le  gouvernement  britan- 
nique; aussi  le  President  Monroe  agit-il  de  sa  propre  initiative  et  envoya-t- 
il  seul  la  declaration.  La  declaration  contenait  deux  passages  qui,  rap- 
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proches  Tun  de  l'autre,  constituent  ce  que  Ton  appelle  la  «  doctrine  de 
Monroe  ».  Le  premier  passage  affirmait  que  « les  continents  americains, 
par  la  situation  libre  et  independante  qu'ils  ont  conquise  et  maintiennent, 
ne  doivent  plus  dorenavant  etre  considered  par  les  puissances  europeennes 
comme  des  champs  de  colonisation  future  ».  Dans  le  second  passage,  le 
President  Monroe  declarait  que  les  Etats-Unis  «  considereraient  de  la 
part  de  la  Sainte-Alliance  toute  tentative  d'extension  de  son  systeme  a 
une  partie  quelconque  de  l'hemisphere  americain,  comme  dangereuse 
pour  notre  paix  et  pour  notre  securite  et  que  les  Etats-Unis  ne  pourraient 
considerer  son  intervention  en  vue  d'opprimer  ou  de  diriger  les  destinees 
d'un  Etat  americain  quelconque,  que  comme  la  manifestation  de  disposi- 
tions peu  amicales  vis-a-vis  des  Etats-Unis  ».  En  substance,  le  message 
etait  une  declaration  contre  letablissement  en  Amerique  de  nouvelles 
colonies  europeennes  dans  les  affaires  politiques  du  nouveau  monde. 

Le  message  fit  une  impression  profonde  aux  Etats-Unis.  Cetait  une 
declaration  d'independance  pour  toutes  les  Ameriques;  elle  recut  l'appro- 
bation  des  hommes  d'Etat  et  du  peuple  de  1'Amerique  du  Sud  aussi  bien 
que  du  Nord  et  elle  devint  rapidement  un  principe  fondamental  de  la 
politique  etrangere  americaine,  principe  qui  a  ete  venere  et  revere  presque 
a  l'egal  d'un  fetiche  par  toutes  les  generations  qui  se  sont  succede.  La 
declaration  reposait  en  partie  sur  un  sentiment  de  sympathie  pour  les 
nouvelles  republiques  sud-americaines  qui  etaient,  en  un  sens,  nos 
voisines;  elles  avaient  comme  nous-memes,  recemment  conquis  leur  in- 
dependance  par  la  revolution  et  imite  l'example  de  1' Amerique  du  Nord 
en  etablissant,  dans  la  forme  au  moins,  des  systemes  de  gouvernement 
republicain.  Mais  ce  qui  est  encore  plus  important,  la  declaration  etait 
justifiee  par  les  Etats-Unis  par  des  motifs  de  legitime  defense.  Toute 
tentative  de  la  part  des  Allies  europeens  pour  etendre  leurs  possessions 
en  Amerique  ou  pour  etablir  leurs  systemes  monarchiques  dans  le  nouveau 
monde  constituait  un  danger  pour  la  paix  et  la  securite  des  Etats-Unis. 
Bien  que  ce  danger,  s'il  a  jamais  existe,  ait  probablement  disparu  depuis 
longtemps,  c'est  encore  sur  ce  terrain  que  Ton  defend  la  doctrine  de 
Monroe. 

Telle  fut,  a  l'origine,  la  politique  de  Monroe.  Elle  fut  enoncee  tout 
d'abord  a  l'occasion  dune  circonstance  particuliere  et  pour  faire  face  a 
une  situation  speciale.  Dans  la  forme  ou  elle  fut  declaree  par  le  President 
dont  elle  porte  le  nom,  elle  etait  sage  et  raisonnable;  elle  se  defendait 
par  des  motifs  de  securite  nationale  pour  les  Etats-Unis  et  dans  l'interet 
de  la  protection  des  republiques  de  1'Amerique  latine  contre  une  agres- 
sion europeenne  possible.  Sous  cette  forme,  elle  fut  acclamee,  accueillie 
avec  enthousiasme  par  les  hommes  d'Etat  et  les  peuples  de  1'Amerique 
latine,  dans  l'interet  desquels  elle  avait  ete  surtout  enoncee,  et  meme  en 
Europe,  elle  rencontra  peu  d'opposition.  La  politique  que  Monroe  avait 
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inauguree  a,  toutefois,  ete  completement  transformee  par  des  extensions, 
des  interpretations  et  applications  a  des  situations  nouvelles  et  differentes; 
et  si  son  eminent  auteur  vivait  encore  il  ne  la  reconnaitrait  pas  aujourd'hui 
sous  le  nom  quelle  porte.  En  1848,  le  President  Polk  en  fit  une  application 
nouvelle  et  plus  large  en  posant  le  principe  que  la  doctrine  interdisait  le 
transfert  volontaire  d'un  fitat  de  l'Amerique  latine  a  une  puissance 
europeenne.  Le  president  Cleveland  alia  meme  plus  loin  et  pretendit 
qu'au  cas  de  litige  de  frontieres  entre  une  puissance  europeenne  ayant 
des  colonies  en  Amerique  et  un  fitat  de  l'Amerique  latine,  les  fitats-Unis 
devaient  etre  l'arbitre  de  cette  contestation.  C'est  a  l'occasion  d'une  dis- 
pute entre  la  Grande-Bretagne  et  le  Venezuela  concernant  la  frontiere 
entre  ce  dernier  et  la  colonie  britannique  de  la  Guyane,  que  le  President 
Cleveland  fit  cette  declaration.  II  soutint  qu'il  n'y  avait  pas  de  difference 
entre  la  prise  de  possession  directe  d'un  territoire  americain  par  une  puis- 
sance europeenne  comme  acte  de  conquete  et  la  prise  de  possession  indi- 
recte  sous  pretexte  de  controverse  a  propos  des  frontieres.  Dans  les  deux 
cas,  il  y  aurait  extension  d'un  domaine  europeen  dans  l'hemisphere  occi- 
dental et  le  danger  pour  les  £tats-Unis  serait  aussi  grand  dans  un  cas  que 
dans  l'autre.  En  consequence,  dans  un  message  au  Congres,  il  lanca  un 
defi  a  la  Grande-Bretagne,  demanda  que  le  litige  fut  soumis  a  un  arbitrage 
et  menaca  l'Empire  britannique  de  lui  declarer  la  guerre  au  cas  ou  son 
gouvernement  n'accepterait  pas  la  proposition  americaine.  Heureusement, 
le  gouvernement  britannique  ceda;  il  est  probable  que  la  situation 
menacante  en  Afrique  du  Sud  hata  sa  decision.  La  querelle  fut  reglee 
par  un  arbitrage  et  on  epargna  au  monde  ce  qui  eut  ete  une  des  guerres 
les  plus  regrettables  et  les  moins  excusables  des  temps  modernes. 

L'attitude  adoptee  par  le  President  Cleveland  etait  une  extension  ex- 
traordinaire de  la  doctrine  de  Monroe;  c'etait,  en  realite,  un  politique 
nouvelle  et  on  pourrait  plus  justement  l'appeler  « la  doctrine  de  Cleve- 
land ».  Elle  rencontra  tres  probablement  l'approbation  de  la  grande 
majorite  du  peuple  americain,  mais  beaucoup  d'Americains  de  sang-froid 
sentirent  que  c'etait  pousser  une  ancienne  politique  historique  bien  au 
dela  de  son  domaine  ou  de  sa  portee  originelle.  Le  President  Cleveland 
defendit  son  attitude  en  pretextant  quelle  etait  essentielle  a  la  securite 
nationale  des  Etats-Unis,  a  la  preservation  de  leurs  fibres  institutions  et 
au  maintien  de  notre  forme  distinctive  de  gouvernement.  Mais  lorsqu'on 
se  rappelle  que  la  Grande-Bretagne,  alors  comme  aujourd'hui,  etait  deja 
une  puissance  nord-americaine,  que,  alors  comme  aujourd'hui,  elle  etait 
voisine  des  £tats-Unis,  separes  d'elle  au  nord  par  une  frontiere  commune 
de  quatre  mille  kilometres  et  que,  malgre  sa  proximite  geographique  des 
Etats-Unis,  les  deux  pays  avaient  vecu  en  paix  pendant  plus  de  cent  ans, 
il  n'est  pas  facile  a  un  esprit  non  prevenu  de  voir  comment  la  prise  de 
possession  par  la  Grande-Bretagne  de  quelques  milliers  de  kilometres 
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carres  dun  territoire  conteste  dans  les  regions  lointaines  de  l'Amerique 
du  Sud,  meme  si  elle  n'y  avait  pas  droit,  aurait  menace  la  paix,  la  securite 
ou  l'existence  des  institutions  republicaines  des  fitats-Unis. 

Par  consequent,  en  tant  que  la  Doctrine  de  Monroe  repose  sur  des 
considerations  de  legitime  defense  et  de  protection  nationale  de  la  part 
des  fitats-Unis,  il  n'est  pas  facile  de  la  defendre  ou  de  la  justifier  dans  la 
forme  qui  lui  a  ete  recemment  donnee. 

En  1912,  une  resolution  du  Senat  donna  a  la  Doctrine  une  nouvelle 
extension.  Le  bruit  courait  qu'une  societe  japonaise  cherchait  a  acquerir 
un  port  sur  la  cote  pacifique  du  Mexique,  la  baie  de  Magdalena.  La 
resolution  adoptee  par  le  Senat  declarait  que  le  gouvernement  des  fitats- 
Unis  verrait  avec  «  un  profond  deplaisir  »  l'acquisition  par  une  association 
ou  societe  etrangere  d'un  port  sur  les  continents  americains,  lorsque  ce 
port  etait  situe  de  telle  sorte  que  son  occupation  pour  des  besoins  mili- 
taires  ou  navals  menacerait  les  communications  ou  la  securite  des  fitats- 
Unis.  Jusque-la  la  doctrine  de  Monroe  avait  ete  dirigee  contre  les  agres- 
sions possibles  des  fitats  europeens;  on  l'appliquait  maintenant  aux 
societes  et  a  celles  d'origine  asiatique.  Bref,  ce  devait  etre  une  politique 
pour  le  Pacifique  comme  pour  l'Ocean  Atlantique. 

L'annee  suivante,  le  President  Wilson  lui  donna  une  extension  plus 
grande  encore.  Un  syndicat  britannique  avait  acquis  du  gouvernement 
de  la  Colombie  une  concession  pour  exploiter  les  ressources  en  petrole 
de  ce  pays,  pour  construire  des  ports,  creuser  des  canaux,  etc.  Le  Presi- 
dent, dans  un  discours  prononce  a  Mobile  (Alabama),  le  27  octobre  1913, 
saisit  cette  occasion  pour  critiquer  la  politique  des  gouvernements  de 
l'Amerique  latine  qui  accordent  des  concessions  de  cette  nature  a  des 
capitalistes  etrangers,  sous  pretexte  qu'elle  expose  les  pays  qui  les 
concedent  au  danger  de  voir  leurs  affaires  interieures  dominees  par  des 
interets  etrangers.  En  raison  de  cette  attitude  du  President  Wilson, 
Lord  Cowdray,  le  president  du  syndicat  anglais  auquel  la  concession 
avait  ete  accordee,  se  retira  de  la  Colombie  et  abahdonna  ses  projets 
d'exploitation  des  champs  petroliferes  du  pays.  II  est  difficile  de  voir 
comment  l'opposition  du  President  des  fitats-Unis  peut  se  defendre.  Ce 
n'est  ni  un  corollaire  ni  une  application  de  la  doctrine  de  Monroe  et  elle 
ne  se  justifie  pas  pour  des  motifs  de  protection  ou  de  securite  des  fitats- 
Unis. 

Quelques  fitats  sud-americains  ont  juge  necessaire,  pour  developper 
leurs  ressources,  d'attirer  les  placements  et  les  capitaux  etrangers  en 
offrant  de  liberales  concessions,  tout  comme  un  grand  nombre  de  cites 
americaines  dans  leur  periode  de  developpement  Tont  fait  autrefois.  Si 
cette  interpretation  de  la  doctrine  de  Monroe  etait  maintenue  et  si  Ton 
faisait  pression  sur  les  fitats  de  l'Amerique  latine  pour  les  empecher 
d'encourager  les  placements  etrangers  de  la  maniere  que  je  viens  de 
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dire,  cela  aurait  pour  effet  de  retarder  le  developpement  economique 
de  quelques-uns  d'entre  eux.  De  plus,  cette  politique  provoquera  cer- 
tainement  des  soupgons  et  des  malentendus  chez  les  peuples  de 
1'Amerique  latine  et  fera  naitre  la  croyance,  pour  aussi  peu  fondee  quelle 
soit,  en  realite  que  le  but  des  fitats-Unis  est  de  reserver  les  pays  sud- 
americains  a  l'exploitation  commerciale  de  leurs  propres  capitalistes. 

Le  President  Roosevelt  avait  adopte  une  interpretation  plus  juste,  plus 
logique,  plus  raisonnable  de  la  doctrine  de  Monroe.  II  estimait  quelle 
impliquait  de  la  part  des  £tats-Unis  des  devoirs  et  des  responsabilites 
en  meme  temps  que  des  droits  et  des  privileges.  Si,  disait-il,  les  fitats- 
Unis  ne  veulent  pas  tolerer  l'intervention  des  puissances  europeennes  dans 
1'Amerique  latine  pour  le  recouvrement  des  dettes  dument  contractees 
ou  pour  la  reparation  de  dommages  subis  par  leurs  citoyens  a  raison  de  la 
mauvaise  gestion  ou  de  la  negligence  des  gouvernements  sud-americains, 
il  n'est  que  juste  et  legitime  qu'ils  endossent  la  responsabilite  du  recouvre- 
ment de  ces  dettes  et  de  la  reparation  de  ces  dommages.  En  d'autres 
termes,  il  ne  faut  pas  faire  de  la  doctrine  de  Monroe  un  bouclier  pour 
proteger  la  mauvaise  gestion  des  gouvernements  sud-americains.  Lorsque, 
en  1902,  trois  puissances  europeennes  firent  le  blocus  des  cotes  du 
Venezuela,  saisirent  les  batiments  de  la  douane  et  sequestrerent  les 
recettes  pour  payer  les  dettes  dues  a  leurs  sujets  par  le  gouvernement 
du  Venezuela,  le  President  Roosevelt  n'eleva  aucune  objection  et 
declara  que  tant  que  les  mesures  des  puissances  ne  prendraient  pas 
la  forme  dune  prise  de  territoire  ou  de  l'exercice  d'une  direction  politique 
permanente,  elles  ne  seraient  pas  considerees  comme  contraires  a  la 
doctrine  de  Monroe.  A  ce  propos,  je  ferai  remarquer  que,  aux  fitats- 
Unis,  on  n'a  jamais  interprete  la  doctrine  de  Monroe  comme  interdisant 
a  une  puissance  europeenne  de  faire  la  guerre  a  un  £tat  sud-americain. 
La  Grande-Bretagne,  la  France  et  l'Espagne  ont  fait  la  guerre  au  Mex- 
ique,  l'Espagne  fit  la  guerre  au  Chili  et  au  Perou  et  la  Grande-Bretagne 
attaqua  le  Nicaragua  sans  que  le  gouvernement  des  £tats-Unis  elevat  la 
moindre  objection.  Bref,  la  doctrine  de  Monroe  ne  protege  pas  les  fitats 
sud-americains  contre  le  chatiment  de  leur  mauvaise  conduite  et  leur 
refus  de  remplir  leurs  obligations  internationales.  Pourtant,  le  President 
Roosevelt  n'etait  pas  indifferent  aux  difficultes,  pour  ne  pas  dire  aux 
dangers,  qui  pouvaient  naitre  d'une  occupation  prolongee  par  une  puis- 
sance europeenne,  d'un  £tat  de  1'Amerique  latine  a  l'effet  de  recouvrer 
des  dettes  et  de  reparer  des  dommages.  Lorsque  la  petite  Republique 
negre  de  Saint-Domingue,  en  faillite,  fut  menacee  d'une  occupation  de 
ce  genre  a  raison  de  son  incapacity  de  payer  sa  dette  etrangere,  le 
President  Roosevelt  soutint  que  c'etait  le  devoir  des  fitats-Unis,  d'apres 
la  doctrine  de  Monroe,  de  se  charger  de  l'administration  de  ses  finances, 
de  percevoir  les  recettes  et  de  les  appliquer  au  paiement  de  sa  dette 
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etrangere.  Conformement  a  cette  opinion,  le  President  conclut  un  accord 
avec  le  gouvernement  dominicain  en  vertu  duquel  les  finances  de  la 
Republique  ont  depuis  lors  ete  administrees  par  les  Etats-Unis  et  ses 
revenus  consacres  au  paiement  de  ses  dettes.  L'experience  a  montre  que 
c'etait  une  heureuse  solution  de  l'affaire,  et  que  cette  maniere  de  faire 
devrait  etre  appliquee  sur  une  plus  grande  echelle  si  les  Etats-Unis  ne 
veulent  pas  permettre  aux  puissances  etrangeres  de  reparer  les  torts 
et  les  dommages  causes  a  leurs  sujets. 

Telles  sont  quelques-unes  des  plus  importantes  interpretations  et  appli- 
cations de  ce  que  Ton  appelle  la  doctrine  de  Monroe.  Presque  chaque 
President  des  Etats-Unis  l'a  interpretee  selon  ses  notions  propres  et  elle 
a  ete  successivement  appliquee  a  une  variete  de  situations  nouvelles 
tout  a  fait  differentes  de  celle  en  vue  de  laquelle  elle  avait  ete  proclamee 
a  l'origine.  Certaines  de  ces  applications  ont  amene  une  telle  extension 
du  principe  original  qu'elles  depassent  de  beaucoup  le  domaine  et  la 
portee  de  la  politique  primitivement  annoncee. 

Quelques-unes  des  plus  recentes  extensions  de  la  politique  de  Monroe 
ont  naturellement  souleve  l'opposition  des  pays  memes  dans  l'interet  et 
pour  la  protection  desquels  elle  avait  d'abord  ete  proclamee.  En  1905, 
le  President  Roosevelt  assurait  au  peuple  de  I'Amerique  latine  que 
«  dans  aucun  cas  les  Etats-Unis  n'emploieront  la  doctrine  de  Monroe 
pour  masquer  une  agression  territoriale  »,  et  en  1913,  le  President  Wilson, 
dans  un  discours  sur  les  relations  de  I'Amerique  latine,  disait  :  «  Je  tiens 
a  dire  que  les  Etats-Unis  ne  chercheront  jamais  a  s'emparer  dun  seul 
pouce  de  territoire  par  la  conquete.  »  Ces  assurances  refletent  incon- 
testablement  le  sentiment  veritable  du  peuple  americain;  mais  lorsque 
les  politiciens  les  font  suivre  immediatement  d'affirmations  malencon- 
treuses  et  extravagantes,  le  peuple  de  rAmerique  latine  ne  sait  naturelle- 
ment pas  quel  est  celui  qui  exprime  le  fond  de  la  pensee  du  peuple  de 
rAmerique  du  Nord.  Le  peuple  de  I'Amerique  latine  est  aussi  plus  ou 
moins  hante  par  les  souvenirs  du  passe;  il  ne  peut  oublier  que  les  Etats- 
Unis  prirent  au  Mexique,  par  voie  de  conquete,  une  grande  partie  de 
son  territoire,  qu'ils  enleverent  Porto-Rico  et  les  Philippines  a  l'Espagne; 
que  le  President  Roosevelt  refusa  de  permettre  a  la  Colombie  de  prendre 
des  mesures  pour  recouvrer  la  province  de  Panama  qui  s'etait  separee 
et  de  laquelle  les  Etats-Unis  desiraient  obtenir  une  concession  pour  la 
construction  du  canal  isthmique;  qu'ils  ont  etabli  un  protectorat  sur 
Cuba  et  diverses  petites  republiques  de  I'Amerique  centrale;  que  recem- 
ment  une  armee  americaine  est  entree  au  Mexique  malgre  la  protestation 
du  President  mexicain,  etc.  Avec  ces  f  aits  presents  a  la  memoire,  le  peuple 
de  I'Amerique  du  Sud  ne  peut  s'empecher  d'eprouver  une  certaine 
mefiance  et  de  douter  que  les  motifs  des  Etats-Unis  soient  tout  a  fait 
desinteresses.  Et  pourtant,  il  n'y  a  aucun  fondement  legitime  a  sa 
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mefiance  et  a  ses  soupcons,  mais  ce  sentiment  existe  neanmoins  et  il  est 
assez  naturel  qu'il  en  soit  ainsi.  Je  ne  crois  pas  qu'il  y  ait  un  Americain 
sur  mille  qui  desire  que  les  Etats-Unis  prennent  un  pouce  de  territoire 
sud-americain  par  voie  de  conquete  ou  que  les  Etats-Unis  interviennent 
dans  les  affaires  de  l'Amerique  latine  ou  dirigent  ses  destinees  d'une 
maniere  quelconque.  II  n'y  a  pas  tendance  imperialiste  aux  Etats-Unis. 
Nous  avons  pris  les  lies  Philippines  avec  la  plus  grande  repugnance  et 
pousses  uniquement  par  le  sentiment  du  devoir;  nous  avons  depense 
beaucoup  d'argent  pour  leur  developpement  et  nous  nous  retirerons 
des  qu'elles  pourront  marcher  seules.  Nous  sommes  intervenus  a  Cuba 
en  1906  a  la  requete  du  President  cubain  pour  aider  a  retablir  l'ordre  et 
des  que  notre  tache  a  ete  accomphe  nous  nous  sommes  retires.  Nous 
avons  etabli  des  protectorats  sur  quelques-unes  des  petites  republiques 
de  l'Amerique  centrale  avec  leur  consentement  et  dans  leur  interet.  Notre 
armee  a  franchi  la  frontiere  du  Mexique  en  1916  a  la  poursuite  de  bandits 
mexicains  qui  avaient  envahi  les  Etats-Unis,  brule  leurs  villes  et  massacre 
leurs  concitoyens  et  que  le  gouvernement  mexicain  se  refusait  a  chatier. 

Je  suis  tout  pret  a  reconnaitre  que  notre  conduite  n'a  pas  toujours  ete 
au-dessus  de  tout  reproche;  toutefois,  a  l'exception  peut-etre  de  la  guerre 
contre  le  Mexique  en  1846-48  et  de  l'attitude  du  President  Roosevelt 
en  vers  la  Colombie  en  1903,  notre  politique  a  toujours  repose  sur  le 
respect  absolu  des  droits  et  des  interets  du  peuple  de  l'Amerique  latine. 
Je  repete  que  l'Amerique  latine  n'a  absolument  rien  a  redouter  des 
Etats-Unis  tant  qu'elle  se  conduira  elle-meme  en  Etat  civilise  et  respectera 
toutes  ses  obligations  international ;  tout  au  contraire,  notre  seul  desir 
est  de  lui  faciliter  la  voie  du  progres  et  de  l'aider  a  faire  regner  l'ordre 
et  des  gouvernements  stables  dans  ses  Etats. 

Naturellement,  les  peuples  des  Etats  les  plus  grands  et  les  plus  civilises 
de  l'Amerique  du  Sud,  tels  que  1' Argentine,  le  Bresil  et  le  Chili,  ressentent 
quelque  peu  ce  qu'ils  considerent  comme  une  attitude  protectrice,  de  la 
part  de  la  republique  de  l'Amerique  du  Nord  a  leur  egard.  lis  deplorent 
aussi  de  n'avoir  pas  ete  convies  a  se  joindre  aux  fitats-Unis  et  a  partager 
avec  eux  la  responsabilite  de  faire  respecter  la  doctrine  de  Monroe, 
lis  sont  tout  aussi  interesses  a  faire  regner  l'ordre  dans  l'Amerique 
latine  que  le  sont  les  £tats-Unis;  ils  ont  autant  d'interet  qu'eux  a  preserver 
l'hemisphere  occidental  contre  une  agression  europeenne;  a  raison  de 
leur  dimension,  de  leur  population,  de  leurs  ressources  et  de  leur  civilisa- 
tion, ces  Etats  se  sont  eleves  au  rang  de  grandes  puissances,  ce  qui  a  ete 
recemment  reconnu  par  les  fitats-Unis  qui  ont  eleve  leur  representant 
diplomatique  dans  ces  pays  au  rang  d'ambassadeur.  Pourquoi  done  les 
Etats-Unis  seuls  revendiqueraient-ils  le  role  de  tuteur  et  de  fideicom- 
missaire  pour  ceux  des  Etats  de  l'Amerique  latine  qui  en  ont  encore 
besoin? 


LA  POLITIQUE  ETRANGERE  AMERICAINE  213 

Bref,  pourquoi  ne  pas  faire  de  la  doctrine  de  Monroe  une  politique 
panamericaine,  dans  laquelle  les  grandes  puissances  de  l'Amerique  du 
Sud  auraient  leur  part  de  responsabilite,  au  lieu  d'en  faire  exclusivement 
une  politique  du  Nord?  II  n'est  pas  douteux  qu'une  pareille  modification 
de  la  doctrine  de  Monroe  ferait  disparaitre  une  des  principales  sources 
d'irritation,  de  mefiance,  de  suspicion  qui  existent  aujourd'hui  dans 
rAmerique  du  Sud.  En  meme  temps,  elle  allegerait  considerablement 
la  charge  des  Etats-Unis  en  faisant  peser  une  part  de  la  responsabilite 
qu'ils  ont  jusqu'ici  supportee  seuls,  sur  les  epaules  des  grandes  puissances 
de  l'Amerique  du  Sud.  On  a  souvent  remarque  que  la  Doctrine  de  Monroe 
n'est  forte  qu'en  raison  de  la  marine  americaine  et  Tun  des  principaux 
arguments  des  Etats-Unis  en  faveur  d'une  puissante  marine,  c'est  leur 
obligation  de  faire  respecter  la  Doctrine.  Cette  necessite  serait  beaucoup 
moindre  si  les  grandes  puissances  de  rAmerique  du  Sud  etaient  invitees 
a  cooperer  avec  les  Etats-Unis  a  la  faire  respecter.  II  est  egalement  vrai 
qu'il  n'y  a  plus  de  raison  d'appliquer  la  doctrine  de  Monroe  aux  grandes 
puissances  de  rAmerique  du  Sud.  Elles  sont  aujourd'hui  capables  de 
prendre  soin  d'elles-memes.  Dans  ces  conditions  pourquoi  ne  pas  limiter 
la  Doctrine  a  l'Amerique  centrale  et  a  la  region  carai'be  la  seulement  ou 
elle  est  necessaire,  et  ne  pas  l'abandonner  pour  la  partie  de  l'Amerique 
latine  au  sud  de  l'Equateur?  Nombreux  sont  ceux  aux  Etats-Unis  qui 
preconisent  aujourd'hui  cette  modification.  Si  elle  etait  adoptee  elle 
concourrait  largement  a  supprimer  les  sources  d'irritation  et  de  mefiance 
qui  existent  dans  l'Amerique  du  Sud;  des  changements  de  ce  genre 
contribueraient  materiellement  a  l'avenement  de  cette  politique  «  pan- 
americaine »  dont  nous  entendons  tellement  parler  en  Amerique  et  au 
succes  de  laquelle  travaillent  tous  les  hommes  d'Etat  eminents  des  diverses 
republiques  americaines. 

C'est  pourquoi  je  suis  convaincu  que  le  moment  est  venu  de  faire 
subir  a  la  doctrine  de  Monroe  une  modification  dans  le  sens  que 
j'ai  indique.  Son  interpretation  actuelle  depasse  de  beaucoup  l'inten- 
tion  premiere  et  le  but  initial,  et  sous  l'apparence  d'un  cri  de  ralliement, 
les  Etats-Unis  exercent  virtuellement,  sans  le  vouloir,  une  sorte  de  tutelle 
sur  les  republiques  sceurs  de  l'Amerique  latine.  En  consequence,  ainsi  que 
je  l'ai  montre,  elle  a  souleve  l'opposition  d'un  certain  nombre  de  ceux 
en  faveur  desquels  elle  a  ete  proclamee  a  l'origine.  Le  danger  particulier 
auquel  elle  devait  parer  a  disparu  depuis  longtemps.  L'Amerique  n'a 
plus  a  redouter  une  agression  europeenne.  La  Sainte-Alliance  a  vecu; 
les  Etats  de  l'Europe  sont,  en  fait,  des  democraties;  aucun  d'eux  n'a 
probablement  envie  d'etendre  ses  possessions  jusqu'a  l'Amerique  et  leur 
presence  seculaire  sur  le  continent  americain  n'a  jamais,  en  realite, 
menace  l'independance  ou  les  institutions  des  Etats-Unis.  Dans  ces  con- 
ditions, la  Doctrine  de  Monroe  a  largement  rempli  son  role  et  son  aban- 
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don  par  les  fitats-Unis  aurait,  sans  doute,  peu  d'effet  a  l'avenir  sur 
l'histoire  et  la  destinee  des  republiques  americaines. 

Mais  il  n'est  pas  vraisemblable  que  la  Doctrine  soit  jamais  abandonnee 
completement,  meme  si  les  raisons  qui  militent  en  sa  faveur  disparais- 
saient  entierement.  C'est  une  de  ces  traditions  sacro-saintes  qui  persistent 
longtemps  apres  que  les  raisons  sur  lesquelles  elles  reposent  ont  disparu. 
C'est  presque  un  fetiche  pour  les  Americains:  son  nom  meme  a  un  effet 
magique.  II  ne  manque  pas  d'Americains  qui  sont  prets  a  lutter  et 
a  mourir  pour  elle  sans  la  connaitre.  Elle  est  proclamee  a  l'envie  dans  les 
programmes  electoraux  de  tous  les  partis  politiques;  elle  a  ete  enoncee 
mainte  et  mainte  fois  avec  vigueur  et  energie  par  tous  nos  Presidents;  c'est 
presque  un  sacrilege  de  la  critiquer;  tout  candidat  a  une  fonction  publique 
qui  l'attaquerait  n'obtiendrait  aucun  suffrage.  Elle  occupe  une  place  dans 
le  coeur  du  peuple  americain  presque  aussi  grande  que  la  Constitution  elle- 
raeme  et  veneration  qu'on  lui  porte  est  si  enracinee,  si  constante,  si  im- 
muable  que  seul  un  Americain  peut  en  comprendre  la  profondeur  et  la 
signification. 
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ANGLO-AMERICAN  AND  CONTINENTAL 
EUROPEAN  ADMINISTRATIVE  LAW* 

The  general  opinion  of  English  and  American  jurists  in  respect  to  the 
droit  administratif,  as  it  is  known,  and  applied  in  France  and  various  other 
countries  of  Continental  Europe,  is  that  the  principles  on  which  it  is 
based  are  fundamentally  wrong  because  they  are  inconsistent  with 
English  and  American  conceptions  relative  to  the  supremacy  of  the 
ordinary  law  of  the  land.  It  is  quite  true  that  a  considerable  number  of 
eminent  jurists  in  both  countries  no  longer  share  this  opinion,  and  the 
number  is  steadily  increasing,  but  the  old  view  still  persists  among  text 
writers  and  still  dominates  the  legislation  and  jurisprudence  of  England 
and  the  United  States.  This  opinion  is  based  partly  on  a  traditional  preju- 
dice against  the  droit  administratif,  and  partly,  as  I  shall  attempt  to 
demonstrate,  upon  misunderstanding  of  its  nature  and  purposes. 

The  opinion  which  most  English  and  American  students  have  of 
continental  administrative  law  and  administrative  jurisdiction  was  de- 
rived from  chapter  V  of  Dicey 's  Lectures  Introductory  to  the  Study  of 
the  Law  of  the  Constitution  first  published  at  London  in  1885.  By  reason 
of  the  eminence  of  Mr.  Dicey  as  a  jurist  and  the  high  respect  in  which 
he  was  held  in  Anglo-Saxon  countries,  his  exposition  of  the  continental 
droit  administratif  was  generally  accepted  as  correct  and  the  unfavorable 
opinion  of  it  which  he  pronounced  came  to  be  shared  by  the  majority 
of  his  English  and  American  readers.1  Not  until  recently  did  English 
and  American  jurists  discover  that  his  exposition  was  palpably  incorrect, 
based  as  it  was  upon  his  own  misunderstanding  and  upon  information 
derived  from  the  older  French  writers  like  de  Tocqueville  and  Vivien 
who  themselves  did  not  understand  its  actual  workings  and  who,  more- 
over wrote  about  it  at  a  time  when  it  was  still  undeveloped  and  when 

*  From  the  New  York  University  Law  Quarterly  Review,  Vol.  VII  (1929).  Cf. 
Article  on  "Public  Administration  and  Administrative  Law,"  in  Haines  and  Dimock, 
Essays  on  the  Law  and  Practice  of  Public  Administration  (1935). 

1  C.  K.  Allen,  a  sympathetic  English  writer  of  the  French  droit  administratif,  advert- 
ing to  the  influence  of  Dicey's  teaching  in  England,  remarks  that  "ninety  per  cent  of 
students,  beginning  the  study  of  constitutional  law,  form  the  impression  that  France 
lives  under  a  system  of  bureaucratic  tyranny  little  short  of  Tsarism"  (1923),  240  Quar- 
terly Review  247.  Another  English  jurist,  Professor  Morgan  of  the  University  of  Lon- 
don, referring  to  the  ignorance  of  English  critics  of  the  continental  droit  administratif, 
says  "we  need  feel  under  no  obligation  to  imitate  it,  but  we  should  at  least  be  at  some 
pains  to  understand  it  before  we  congratulate  ourselves  on  our  immunity  from  it.  See 
his  introduction  to  Robinson,  Public  Authorities  and  Legal  Liability  (1925),  p.  lxxii. 
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it  had  not  become  the  body  of  liberal  jurisprudence  for  the  protection 
of  private  individuals  against  the  arbitrary  and  illegal  conduct  of  the 
government  that  it  is  today.  Later  Mr.  Dicey  was  convinced,  largely 
through  the  explanations  received  from  his  friend  M.  Jeze,  that  his 
conception  of  the  droit  administratif  was  erroneous  and  that  he  had 
been  misled  by  the  older  writers  referred  to.  This  he  admitted  in  the 
6th  edition  of  his  treatise  published  in  1902.2 

Dicey  began  by  asserting  that  the  very  principles  on  which  the  droit 
administratif  rests  were  unknown  in  England  and  in  countries  which  like 
the  United  States  derived  their  civilization  from  English  sources  and 
that  they  were  indeed  "admittedly  foreign  to  the  spirit  and  traditions 
of  English  institutions."3  This  statement  was  not  wholly  correct  when  it 
was  originally  made  for  at  that  time  both  in  England  and  America  the 
responsibility  of  the  state  (one  of  the  fundamental  principles  of  the 
French  droit  administratif)  for  damages  arising  out  of  its  contractual 
obligations  was  admitted  and  the  responsibility  of  certain  of  its  local 
governments,  notably  municipal  corporations,  even  for  their  torts  was 
likewise  admitted.  Whatever  truth  there  may  have  been  in  his  statement 
in  1886  that  the  very  principles  of  the  droit  administratif  were  unknown 
in  England  and  the  United  States  and  were  even  "foreign  to  the  spirit 
and  traditions  of  English  institutions,"  it  was  much  less  so  thirty  years 
later  when  he  repeated  the  statement  in  the  eighth  edition  of  his  treatise.4 

During  that  period  in  fact  the  responsibility  of  the  state  both  in  Eng- 
land and  the  United  States  in  respect  to  its  contractual  obligations  was 
greatly  extended  and  by  positive  legislation  its  liability  for  tort  in  certain 
cases  was  recognized— a  liability  which  could  be  enforced  by  suit  against 
the  state  or  its  governmental  organs,  central  or  local.  But  while  still 
maintaining  in  the  last  edition  of  his  treatise  ( 1915)  that  the  droit  admin- 
istratif has  "obtained  no  foot  hold  in  England"  Mr.  Dicey  admitted  that 
recent  legislation  such  as  the  Public  Authorities  Protection  Act  of  1893 
designed  to  afford  public  functionaries  a  certain  immunity  against  suits 
by  private  individuals  and  other  acts  conferring  "something  like  judicial 
authority"  upon  various  administrative  functionaries,  constituted  a  "slight 

2  His  admission  is  found  in  an  appendix  (No.  X)  entitled  "The  English  Misconcep- 
tion as  to  Droit  Administratif."  The  question  has  been  raised  whether  fairness  did  not 
require  him  to  rewrite  entirely  his  earlier  chapter  so  as  to  bring  his  exposition  into 
accord  with  his  new  understanding  and  with  the  opinions  of  the  later  writers  (Aucoc, 
Jeze,  Laferriere,  and  Hauriou),  to  whose  works  he  referred,  instead  of  leaving  his 
original  explanation  to  stand  mainly  as  it  was  in  the  earlier  editions.  See  Parker,  "State 
and  Official  Liability"  (1905),  19  Harvard  Law  Review  335,  at  348. 

3  Dicey,  Introduction  to  the  Study  of  the  Law  of  the  Constitution  (2d  ed.  1886),  182, 
183. 

4  Dicey,  op.  cit.  (8th  ed.  1915),  326,  327.  See  also  Dicey,  "Droit  Administratif  in 
Modern  French  Law"  (1901),  17  Law  Quarterly  Review  302,  at  304-305,  where  he 
says  "droit  administratif,  therefore  has  gained  no  foothold  in  England." 
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approximation  to  droit  administratif."  Nevertheless,  he  still  insisted  that 
these  acts  were  merely  "innovations,"  suggested  by  "considerations  of 
practical  convenience  and  do  not  betray  the  least  intention  on  the  part 
of  English  statesmen  to  modify  the  essential  principles  of  English  law." 
And  he  added:  "there  exists  in  England  no  true  droit  administratif."5 

Dicey  did  not,  of  course,  deny  that  there  is  no  administrative  law  in 
England.  In  every  civilized  state  there  must  of  necessity  be  a  body  of 
rules,6  call  it  administrative  law  or  something  else,  which  regulates  the 
organization  of  the  administrative  branch  of  the  government,  determines 
the  competence  of  the  administrative  authorities,  and  defines  the  rights 
and  remedies  of  the  citizens  when  they  have  suffered  injuries  at  the 
hands  of  those  authorities.7  What  he  meant  to  deny  was  the  existence 
in  England  of  the  continental,  and  especially  the  French,  type  of  admin- 
istrative law.  In  a  sense,  of  course,  his  statement  was  incontrovertible, 
since  no  one  could  be  found  who  would  maintain  that  the  continental 
system  in  its  entirety  exists  in  England  or  the  United  States.  But  if  he 
meant  to  imply  that  none  of  the  principles  of  the  droit  administratif  are 
to  be  found  in  English  (and  American)  law,  as  he  apparently  did,  the 
truth  of  his  statement  can  not  be  admitted.  As  already  stated  above,  the 
principle  of  the  responsibility  of  the  state  in  matters  of  contract  has  long 
been  established  in  English  and  American  law,  a  limited  responsibility 
in  matters  of  tort  has  also  recently  been  introduced  in  both  countries. 
Likewise  the  right  of  the  individual  to  sue  the  state  for  damages  in 
certain  cases  has  been  admitted— in  Australia  and  some  of  the  other 
British  dominions  as  we  shall  see,  this  right  is  subject  to  few  restrictions. 
In  both  countries  functionaries  now  enjoy  a  limited  immunity  from  suit 
on  account  of  their  official  conduct  and  in  both  countries  various  admin- 
istrative bodies,  boards,  commissions,  committees,  councils,  etc.,  which 
do  not  have  the  character  of  judicial  courts,  exercise  today  what  are  in 
fact  judicial  or  at  least  quasi-judicial  functions.  Now  these  are  all  features 
of  the  French  droit  administratif  which  Dicey  maintains  are  unknown  in 
England  and  the  United  States  and  foreign  to  the  old  spirit  and  tradi- 
tions of  English  and  American  law.  Advertising  to  his  denial  of  the 
truth  of  the  assertion  of  certain  continental  writers  that  the  droit  admin- 
istratif has  in  recent  years  been  introduced  into  England,8  a  well  known 
English  jurist  remarks:  "As  a  matter  of  fact  they  were  right;  statute  after 

B  Dicey,  op.  cit.,  pp.  xliv,  385. 

6  Compare  Wyman,  The  Principles  of  Administrative  Law  Governing  the  Relations 
of  Public  Officers  (1903),  3. 

7  Compare  the  above  definition  of  administrative  law  with  that  of  Hauriou,  Precis 
Elementaire  de  Droit  Administratif  et  de  Droit  Public  (1913)  13  and  with  that  in 
1  Goodnow,  Comparative  Administrative  Law  (1897)  8. 

8  As  to  the  existence  of  droit  administratif  or  Verwaltungsrecht  in  England  see  espe- 
cially Hatschek,  Das  Staatsrecht  des  Vereinigten  Konigsreich  Gross-Britannien  (1924), 
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statute,  conferring  semi-judicial  powers  upon  government  departments, 
has  introduced  administrative  law  into  this  country,  but  it  is  too  often 
administrative  law  without  its  judiciary— it  is  only  in  this  sense  that  these 
writers  are  wrong— administrative  jurisdiction  without  a  court  to  exercise 
it,  statutory  authority  without  any  equity  to  temper  it."9 

In  short  the  English  have  introduced  a  part  of  the  continental  droit 
administratif  but  without  its  best  feature,  namely  an  administrative  tri- 
bunal such  as  the  French  Council  of  State  to  interpret  and  apply  it— 
a  tribunal  which  though  called  "administrative"  is  in  fact  much  more 
a  judicial  court  than  the  boards  and  commissions  which  exercise  admin- 
istrative jurisdiction  in  England  and  the  United  States. 

There  are  two  principles  of  the  droit  administratif  of  France,  according 
to  Mr.  Dicey,  which  are  alien  to  modern  English  conceptions.  The  first 
is,  that  every  French  functionary  possesses  "a  whole  body  of  special 
rights,  privileges,  or  prerogatives  as  against  private  citizens,"  the  extent 
of  which  is  determined  on  principles  that  are  different  from  those  which 
fix  the  legal  rights  and  duties  of  private  citizens  toward  one  another.  In 
France  a  private  individual  in  his  dealings  with  the  state,  he  adds,  does 
not  stand  on  anything  like  the  same  footing  as  that  on  which  he  stands 
in  dealing  with  his  neighbor.  In  short,  the  French  droit  administratif 
establishes  an  inequality  between  the  private  citizen  and  the  functionary 
so  far  as  legal  responsibility  to  the  courts  for  their  misconduct  is  con- 
cerned. In  England  (and  it  is  the  same  in  the  United  States)  the  func- 
tionary and  the  private  citizen,  he  asserts,  are  equally  subject  to  the 
ordinary  law  of  the  land  and  are  both  answerable  to  the  ordinary  judicial 
courts  for  their  acts  in  violation  of  the  law,  whereas  in  France  and  other 
countries  where  the  French  system  of  administrative  law  has  been  intro- 
duced, the  functionary  is  not  subject  to  the  other  ordinary  law  and  can- 
not be  prosecuted  in  the  ordinary  courts  for  any  act  "however  illegal 
whilst  acting  in  bona  fide  obedience  to  the  orders  of  his  superiors  .  .  . 
and  in  the  mere  discharge  of  his  official  duties."10  The  French  function- 
ary therefore  is  a  privileged  person  enjoying  rights  and  immunities  which 
the  private  citizen  does  not  enjoy  and  which  English  and  American 
functionaries  do  not  possess.  This  common  and  equal  responsibility  of 
the  functionary  and  the  private  citizen  to  the  ordinary  law,  and  their 
amenability  to  the  regular  judicial  courts  for  violations  of  the  law,  con- 
stitute what  Dicey  calls  the  "rule  of  law"  which  according  to  him  is  the 

§  72  and  Koellrenter,  Verwaltungsrecht  und  Verwaltungsrechtssprechung  im  Moder- 
nen  England  (1912). 

9  J.  H.  Morgan,  Professor  of  Constitutional  Law  at  the  University  of  London.  See 
his  Introduction  to  Robinson,  Public  Authorities  and  Legal  Liability  (1925),  pp. 
lxv-lxvii. 

10  Dicey,  op.  cit.  (8th  ed.  1915),  332,  341,  384. 
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feature  of  English  law  which  distinguishes  it  fundamentally  from  the 
French  droit  administratif. 

The  second  principle  of  the  droit  administratif  which  according  to 
Dicey  is  alien  to  English  (and  American)  conceptions  is  the  necessity 
of  maintaining  the  so-called  separation  of  powers  by  which  he  means  the 
necessity  of  preventing  the  ordinary  judicial  courts  from  interfering  with, 
or  controlling,  the  administrative  authorities  while  in  the  discharge  of 
their  official  functions.  This  principle  means,  he  says,  neither  more  nor 
less  than  that  while  the  ordinary  judicial  judges  should  be  irremovable 
and  thus  made  independent  of  the  executive,  the  government  and  its 
officials  ought,  while  acting  officially,  be  independent  of  and  to  a  great 
extent  free  from  the  jurisdiction  of  the  ordinary  courts.11  These  latter 
courts  which  are  charged  with  the  determination  of  ordinary  civil  con- 
troversies between  individuals,  not  speaking  generally,  have  no  concern 
whatever  with  issues  between  private  individuals  and  the  state,  but  must 
be  left  to  the  decisions  of  administrative  tribunals  "in  some  way  con- 
nected with  the  government  or  the  administration."12 

His  contention  that  the  French  functionary  occupies  a  privileged  status 
in  comparision  with  the  private  citizen,  by  virtue  of  his  immunity  from 
prosecution  before  the  ordinary  courts  for  his  official  misconduct,  con- 
stitutes his  strongest  indictment  against  the  droit  administratif.  He  em- 
phasizes over  and  over  again  the  inequality  and  contrasts  it  with  the 
situation  of  the  functionary  in  England  where  under  the  operation  of 
the  "rule  of  law"  he  and  the  private  individual  are  on  the  same  footing 
in  respect  to  their  responsibility  for  legal  misconduct.13 

Indeed  one  might  suppose  from  a  reading  of  his  discussion  that  the 
principal  purpose  and  effect  of  the  droit  administratif  was  to  confer  a 
special  immunity  upon  the  administrative  authorities,  and  that  it  is  a 
sort  of  shield  of  protection  for  them  whereas  in  reality  that  is  only  a 
small  part,  and  by  no  means  the  most  important  part,  of  the  droit 
administratif.14  Now  the  fact  is  that  the  French  functionary  does  not 
possess  anything  like  the  immunity  from  prosecution  which  Dicey  seems 
to  have  attributed  to  him.  He  was  himself  aware  that  the  immunity  of 
the  French  functionary  from  suit  at  the  hands  of  private  individuals 
extended  only  to  such  of  his  acts  as  constituted  f antes  de  service;  for  his 
fautes  personnelles  he  is  personally  responsible  and  may  be  sued  for 
damages  in  the  ordinary  judicial  courts  as  any  private  individual  may, 

11  Dicey,  op.  cit.,  333. 

12  Dicey,  op.  cit.,  335. 

13  "With  us,"  says  Dicey,  "every  official  from  the  Prime  Minister  down  to  a  constable 
or  a  collector  of  taxes  is  under  the  same  responsibility  for  every  act  done  without  legal 
justification  as  any  other  citizen." 

14  Compare  Jeze,  Das  Verwaltungsrecht  der  Franzosischen  Republic  (1913),  §  1. 


220  STUDIES  IN  GOVERNMENT 

and  as  the  functionary  in  England  and  the  United  States  may  be.  More- 
over, for  any  act  of  the  functionary  which  amounts  to  a  crime  he  may  be 
prosecuted  and  tried  as  any  private  citizen  may  be,  by  the  Com  d' Assizes, 
which  is  a  judicial  and  not  an  administrative  tribunal.  Finally,  it  may  be 
observed  that  in  Germany  where  the  system  of  droit  administratif  exists, 
although  it  differs  in  important  respects  from  the  French  system— a  fact 
of  which  Dicey  does  not  seem  to  have  been  aware— the  functionary  may 
be  sued  for  his  tortious  acts  in  the  ordinary  judicial  courts  for  his  fautes 
personnelles,  the  injured  individual  having  the  option  of  bringing  the 
suit  either  against  the  functionary  in  the  judicial  courts  or  against  the 
state  as  fiskus  in  the  administrative  courts,  an  option  which  the  French 
citizen  does  not  have.15  It  is  quite  clear  therefore  that  Dicey 's  opinion 
that  in  countries  having  the  system  of  droit  administratif  public  officials 
are  in  effect  "chartered  libertines,"  exempt  from  responsibility  to  the 
ordinary  judicial  courts  for  their  violations  of  the  law  has  no  foundation 
in  fact.16 

Dicey 's  further  assertion  that  in  countries  such  as  England  and  the 
United  States  where  the  "rule  of  law"  is  a  distinguishing  characteristic 
of  their  legal  system  the  functionary  is  on  an  equal  footing  with  the 
private  citizen  so  far  as  responsibility  for  his  tortious  conduct  is  concerned 
and  may  be  sued  equally  with  the  citizen  in  the  ordinary  courts,  is 
true  only  in  a  qualified  sense.17  The  fact  is  there  is  no  country  in  the 
world  in  which  private  individuals  are  treated  as  if  they  were  on  an 
absolute  footing  of  equality  with  public  officers  in  respect  to  their  rights 
and  privileges,  where  the  nature  and  extent  of  the  rights  and  privileges 
of  the  latter  are  determined  on  the  same  principles  and  considerations 
which  determine  the  legal  rights  and  duties  and  individuals  in  their 
relations  with  one  another  or  where  a  public  officer  may  be  sued  without 
restriction.18 

15  See  as  to  this  the  German  Imperial  Law  of  May  22,  1910. 

18  Compare  Morgan  in  Robinson,  Public  Authorities  and  Legal  Liability  (1925), 
p.  lxi,  and  Parker,  "State  and  Official  Liability"  (1905),  19  Harvard  Law  Review  343. 

"Lowell  thus  states  the  English  "rule  of  law":  "There  is  a  maxim  in  England, 
so  often  repeated  as  to  be  commonplace,  that  no  man  is  above  the  law;  that,  save  the 
sovereign  alone,  every  man,  whether  public  officer  or  private  citizen,  from  the  Minis- 
ters of  State  down,  may  be  sued  or  prosecuted  for  their  torts,  in  the  ordinary  courts 
under  the  common  law  of  the  land."  2  The  Government  of  England  (1908),  490. 

In  Dicey's  mind  the  "rule  of  law"  which  he  exalted  and  even  exaggerated,  means 
the  supremacy  of  the  ordinary  civil  law  and  the  equal  amenability  to  it,  of  the  func- 
tionary and  the  private  individual  and  that  all  controversies  whether  between  private 
individuals  themselves  or  between  them  and  the  state  or  its  departments  or  agents 
must  be  decided  in  the  ordinary  judicial  tribunals.  The  principle  of  the  French  ad- 
ministrative jurisdiction  is  therefore  inconsistent  with  the  "rule  of  law."  Compare 
Dickinson,  Administrative  Justice  and  the  Supremacy  of  Law  in  the  United  States,  5. 

18  Compare  Parker,  "State  and  Official  Liability"  (1905),  19  Harvard  Law  Review 
335,  at  337. 
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In  England,  both  by  the  common  law  and  by  statute,  many  public 
officials  enjoy  a  special  immunity  from  suits  such  as  private  individuals 
do  not  possess.  Leaving  aside  the  chief  of  state  personified  as  the  Crown, 
who  cannot  by  any  procedure  be  sued  for  tort  and  can  only  be  sued  in 
contract  with  his  consent  and  by  the  difficult  and  uncertain  procedure 
of  "petition  of  right,"  and  leaving  aside  also  his  ministers  through  whom 
he  acts,  there  are  various  servants  of  the  state  who  are  exempt  wholly 
or  in  part  from  responsibility  to  the  ordinary  courts  for  the  consequences 
of  their  official  acts.  Such  are  of  course  the  judges,  including  even  the 
justices  of  the  peace,  police  officers,  customs  and  excise  functionaries,  and 
others.  Moreover  by  the  Public  Authorities  Protection  Act  of  1893  a 
limited  shield  of  protection  was  thrown  over  all  public  officials  through 
the  requirement  that  judicial  proceedings  against  them  for  acts  done  in 
the  execution  of  the  laws  or  in  the  discharge  of  public  duty  must  be  com- 
menced within  six  months  of  the  date  of  the  act  and  which  penalizes  the 
unsuccessful  plaintiff  by  imposing  upon  him  certain  costs  of  the  action. 
The  enactment  of  this  law  was  in  response  to  an  increasing  conviction  in 
England,  that  public  officers  should  be  afforded  a  larger  protection 
against  vexatious  and  unfounded  damage  suits  by  private  persons  who 
fancied  that  they  had  suffered  wrong  at  the  hands  of  some  public  author- 
ity. In  consequence  of  this  statute  and  the  exemptions  referred  to  above, 
the  old  doctrine  of  equality  of  footing  between  the  official  and  the  private 
citizen,  so  far  as  their  responsibility  to  the  courts  is  concerned,  has  been 
in  part  at  least  undermined.  Manifestly  this  invidious  immunity  and 
protection  which  according  to  Dicey  was  peculiar  to  the  continental 
droit  administratif  and  alien  to  the  conceptions  of  Englishmen  is  never- 
theless not  unknown  in  England  and  constitutes  an  exception  to  his 
much  cherished  "rule  of  law."  In  any  case,  if  this  departure  from  the  "rule 
of  law"  be  ignored,  as  unimportant,  Dicey 's  emphasis  on  the  right  of  the 
subject  to  sue  the  servant  of  the  Crown  while  ignoring  his  disability  to 
sue  the  Crown  itself  and  his  equal  emphasis  upon  the  immunity  of  the 
French  functionary  from  suit  for  his  fautes  de  service  but  with  little 
mention  of  the  right  of  the  injured  citizen  to  sue  the  state  for  the  act  of 
the  functionary— a  privilege  which  he  does  not  enjoy  in  England  or  the 
United  States— gives  a  one  sided,  if  not  unfair,  view  of  the  situation. 

We  pass  now  to  the  assertions  of  Dicey  that  the  ordinary  judicial 
tribunals  of  France  "generally  speaking,  have  no  concern  with  any  matter 
of  administrative  law,"  that  the  ordinary  judges  are  incompetent  to  pro- 
nounce judgment  upon  any  administrative  act  including  decrees  promul- 
gated by  the  President  of  the  Republic  and  that  it  is  a  principle  of  the 
French  droit  administratif  that  "the  government  and  its  officials  ought 
while  acting  officially  be  independent  of,  and  to  a  great  extent,  free 
from  the  jurisdiction  of  the  ordinary  courts."  Although  the  language 
employed  in  these  statements  is  qualified,  the  distinguished  author  evi- 


222  STUDIES  IN  GOVERNMENT 

dently  meant  to  leave  the  impression  that  the  ordinary  judicial  courts 
in  France  have  very  little  competence  in  respect  to  controversies  between 
the  administration  and  private  individuals  and  little  control  over  the  gov- 
ernment and  its  functionaries— so  little  in  fact  that  he  did  not  consider  it 
important  enough  to  mention. 

But  in  reality  a  considerable  part  of  the  French  contentieux  adminis- 
tratif  is  exercised  by  the  judicial  tribunals,  a  fact  of  which  Dicey  does 
not  appear  to  have  been  aware.19  Their  competence  extends,  as  already 
stated  above,  to  suits  against  the  administrative  authorities  on  account 
of  their  f antes  personnelles,  to  cases  of  expropriation,  the  application  of 
police  ordinances,  controversies  relative  to  the  petite  voirie,  suits  against 
the  postal  and  telegraph  administration,  cases  involving  claims  of  certain 
employees  of  the  state  on  account  of  accidents  in  the  railway  service,  etc. 
Until  recently  also,  when  the  distinction  was  maintained  between  actes 
dautorite  and  actes  de  gestion,  the  judicial  courts  had  jurisdiction  of 
suits  for  reparation  on  account  of  acts  of  the  former  kind. 

His  statement  relative  to  the  incompetence  of  the  ordinary  judges 
to  pronounce  judgment  upon  the  legality  of  acts  of  the  administrative 
authorities  must  sound  strange  to  a  French  jurist.  In  fact  since  1832 
it  has  been  an  established  principle  of  positive  law  in  France  that  the 
ordinary  judges  may  in  consequence  of  what  is  known  as  Vexception 
d'illegalite  refuse  to  impose  penalties  for  the  violation  of  illegal  ordi- 
nances made  by  the  administrative  authorities,  and  illegality  is  inter- 
preted to  mean  not  merely  non-conformity  to  the  law  but  also  incompe- 
tence, vice  of  form,  violation  of  the  principle  of  equality  among  citizens, 
violation  of  personal  liberty,  liberty  of  conscience,  liberty  of  domicile, 
violation  of  property  rights,  etc.20 

Even  ordinances  of  public  administration  ( reglements  d 'administration 
publique)  issued  by  the  President  of  the  Republic  upon  the  advice  of 
the  Council  of  State,  which  until  1907  could  not  be  questioned  either 

19  As  to  this  see  Hauriou,  Pricis  de  Droit  Administratif  et  de  Droit  Public  (10th 
ed),  869,  n.  2. 

20  Code  Penal,  art.  471,  §  15.  See  as  to  this  Reglade,  "L'Exception  d'illegalite  en 
France"  (1923),  40  Rev.  de  Droit  Pub.  et  de  la  Sci.  Pol.  393  et  seq.  Whether  misuse 
of  power  (detournement  de  pouvoir)  on  the  part  of  the  functionary  should  be  con- 
sidered as  "illegal"  there  is  a  difference  of  opinion  among  French  jurists.  Reglade  (Ibid. 
at  415)  adopts  the  affirmative  view;  Nezard  ["Le  Controle  Juridictionei"  (1919),  3 
Rev.  Gen.  d'Adm.  400]  holds  to  the  contrary  opinion.  See  also  Rives,  L'Exception 
d'illegalite  (1918);  1  Garraud,  Traite  de  Droit  Penal  (2d  ed.,  1913),  225  et  seq.; 
Nezard,  Le  Controle  Juridictionnel  des  Reglements  d'Administration  Publique 
(1909),  6  et  seq.;  Cahen,  La  Loi  et  le  Rdglement  (1903),  369  et  seq.;  Moreau,  Le 
Rdglement  Administratif  (1902),  261;  Hauriou,  Precis  de  Droit  Administratif  et  de 
Droit  Public  (10th  ed.,  1921),  67;  Duquesnel,  Jurisprudence  ComparSe  du  Conseil 
d'Etat  et  de  la  Cour  de  Cassation  (1912),  9  et  seq.,  137  et  seq.;  and  Cartault,  De 
I'Excds  de  Pouvoir  a  la  Cour  de  Cassation  (1911),  57  et  seq. 
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before  the  administrative  or  judicial  tribunals  are  now  attackable  before 
both  classes  of  courts  on  the  ground  of  illegality;  and  during  the  World 
War,  when  the  French  Parliament  delegated  extraordinary  ordinance 
power  to  the  President,  the  judicial  courts  regularly  entertained  the 
exception  of  illegality  against  such  ordinances.  The  judges  cannot  of 
course  annul  them  as  the  Council  of  State  may  do  for  excess  of  power,  but 
by  refusing  to  impose  fines  for  their  violation,  they  are  in  effect  rendered 
nugatory.21  This  power  of  the  French  judge  is  somewhat  analagous  to 
that  of  the  American  judge  to  refuse  to  apply  unconstitutional  acts  of 
the  legislature.  It  is,  as  Hauriou  remarks,  one  of  the  "correctifs  du  sys- 
teme  administratif  frangais  quil  ne  faut  pas  perdre  de  vue,"  but  of  which 
Dicey  appears  not  to  have  been  aware.22 

Many  English  jurists,  including  Dicey  himself,  admit  that  the  sacro- 
sanct "rule  of  law"  has  in  recent  years  been  gravely  departed  from  in 
practice  and  that  the  ancient  veneration  for  the  rule  has  suffered  a 
marked  decline.  This  change  has  been  brought  about  by  legislation 
conferring  upon  numerous  boards,  commissions,  and  active  administra- 
tive bodies  the  exercise  of  judicial  or  quasi-judicial  functions  and  whose 
decisions  are  not  generally  reviewable23  by  the  ordinary  judicial  courts. 
As  Dicey  puts  it,  the  law  of  England  is  being  "officialized."  Thus  what 
is  called  in  England  and  America  "executive  justice"  has  in  many  in- 
stances superseded  "judicial  justice."  In  essence,  it  differs  from  the  ad- 
ministrative justice  of  France  which  Dicey  and  his  partisans  so  strongly 
criticised,  mainly  in  the  fact  that  it  is  justice  rendered,  not  by  tribunals 
as  in  France  which  though  designated  as  administrative  tribunals  are  in 
their  organization  and  procedure  assimilable  to  real  judicial  tribunals, 
but  by  boards  and  commissions  which  have  few,  if  any,  of  the  charac- 
teristics of  judicial  tribunals.24  Justice  administered  by  such  authorities 
is  therefore  distinctly  inferior  to  that  administered  by  the  French 
tribunaux  administratives,  and  especially,  the  Council  of  State,  and 
this  is  frankly  admitted  by  some  English  jurists.  Some  of  them  have 
criticized  this  increasing  tendency  to  confer  judicial  functions  upon  execu- 

21  For  discussion  of  this  subject  more  at  length  see  Garner,  "French  Administrative 
Law"  (1924),  33  Yale  Law  Journal  599,  at  600. 

22  Dicey,  op.  cit.  (10th  ed.),  p-  xxxviii. 

23  For  example,  such  functions  have  been  conferred  by  recent  English  legislation  on 
the  Education  Commissions,  the  National  Insurance  Commissions,  the  Commissioners 
of  Inland  Revenue,  the  Board  of  Education,  the  Board  of  Trade,  the  Ministry  of 
Health,  the  Local  Government  Board,  the  Assessment  Committee  of  Guardians,  the 
Licensing  Justices,  the  Licensing  Committee  of  County  Councils,  and  other  adminis- 
trative boards  and  authorities.  See  Robson,  Justice  and  Administrative  Law  (1928), 
Chap.  3,  entitled  "Administrative  Tribunals." 

"Robson,  op.  cit.,  p.  157,  remarks  that  they  may  be  termed  "official  or  govern- 
mental tribunals." 
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tive  boards  and  other  authorities  and  to  withdraw  their  decisions  from 
the  control  of  the  ordinary  courts  as  one  to  be  deplored.  Professor  Morgan 
of  the  University  of  London  speaks  of  the  "recent  usurpations  of  judicial 
functions  by  the  'executive/  as  unwarrantable'  and  unfortunate'."  The 
authorities  upon  whom  these  functions  have  been  conferred  or  which 
have  "usurped"  them  do  not  necessarily  render  their  decisions  in  accord- 
ance with  rules  of  judicial  procedure,  after  proper  notice  and  hearing 
or  in  accordance  with  the  principles  of  "natural  justice"  as  the  French 
and  German  administrative  tribunals  do.  This  is  indeed,  he  says,  "'ad- 
ministrative law'  not  at  its  best  but  at  its  worst."25  Professor  Morgan 
does  not  deny  the  desirability  or  the  advantages  of  "administrative" 
justice,  but  he  criticizes  the  English  solution  of  entrusting  it  to  authori- 
ties or  bodies  which  have  few  of  the  characteristics  of  judicial  courts 
such  as  the  administrative  courts  of  France  and  Germany  have  and 
whose  decisions  generally  cannot  be  reviewed  or  controlled  by  the 
ordinary  judicial  courts. 

Professor  Barker  of  Oxford  University  likewise  criticizes  this  new  type 
of  English  administrative  justice  as  one  which  is  tending  to  undermine 
the  "rule  of  law."  He  asserts  that  statutory  orders  and  provisional  orders, 
issued  by  the  executive  authorities,  today  form  the  larger  part  of  English 
legislation,  that  the  administrative  departments  not  only  administer,  but 
that  they  also  legislate  and  are  tending  more  and  more  to  exercise  judicial 
functions  which  according  to  the  "rule  of  law"  properly  belong  to  the 
courts.  Like  Professor  Morgan  he  does  not  maintain  that  administrative 
justice  is  to  be  condemned  as  essentially  and  inherently  wrong;  on  the 
contrary  he  admits  that  it  seems  inevitable  under  modern  conditions 
but  he  asserts  that  the  system  which  has  been  introduced  in  England 
is  rather  a  "spurious"  form  fundamentally  different  from  that  of  France, 
and  especially  of  Germany,  where  administrative  law  is  not  applied  by 
the  executive  authorities  but  by  administrative  judges  who  decide  in 
accordance  with  principles  of  law  and  rules  of  judicial  procedure.26 

135  Morgan,  Introduction,  op.  cit.,  pp.  xlviii,  lxvii. 

M  See  Barker,  "The  Rule  of  Law"  (1914),  Political  Quarterly,  especially  124  et  seq. 
Compare  in  the  same  sense  Muir,  "Peers  and  Bureaucrats,"  especially  1  et  seq.;  Allen, 
"Bureaucracy  Triumphant"  (1923)  240  Quarterly  Review  246  et  seq.,  who  criticizes 
the  English  "departmental  tribunals  which  work  in  the  dark  and  decide  according  to 
methods  of  their  own  manufacture,"  and  who  declares  that  there  is  profound  and 
widespread  dissatisfaction  with  the  situation;  2  Marriott,  "The  Mechanism  of  the  Mod- 
ern State"  (1927),  267  et  seq.,  334  et  seq.;  the  remarks  of  Lord  Justice  Scrutton  in  the 
case  of  Marshal  Shipping  Co.  v.  Board  of  Trade  [1923],  2  K.  B.  352,  who  emphasized 
the  importance  of  "prompt  and  efficient  means  of  calling  in  question  the  legality  of 
the  action  of  government  departments  which,  owing  to  the  great  national  emergencies 
arising  out  of  the  War,  have  been  inclined  to  take  action  that  they  considered  neces- 
sary in  the  interests  of  the  state  without  any  nice  consideration  of  the  question  as  to 
whether  it  was  legal  or  not."  See  also  the  criticism  of  Professor  Laski,  of  the  University 
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In  the  United  States  the  growth  of  "executive  justice"  and  as  a  conse- 
quence the  decline  of  the  "rule  of  law"  has  been  hardly  less  than  in 
England.  Here,  numerous  departments,  boards,  and  commissions  have 
been  invested  by  law  with  the  exercise  of  judicial  or  quasi-judicial  func- 
tions, such  as  the  decision  of  claims  by  private  individuals  against  the 
state,  the  claims  of  employees  against  employers  for  reparation  under 
workingmen's  compensation  laws,  etc.  These  bodies  bear  at  least  some 
resemblance  to  the  administrative  tribunals  of  continental  Europe,  al- 
though like  the  similar  authorities  in  England,  they  lack  the  essential 
characteristics  of  courts  of  justice.27 

Where  judicial,  or  quasi-judicial,  functions  are  conferred  on  executive 
officers  or  boards  the  courts  will  not  review  their  decisions  or  attempt 
to  control  the  exercise  of  the  power  in  so  far  as  it  is  discretionary  in 
character,  and  the  terms  "judicial"  and  "quasi-judicial"  have  sometimes 
been  so  broadly  construed  that  the  discretion  conferred  is  synonymous 
with  absolute  and  arbitrary  power.28  As  in  England,  this  system  of 
"executive"  or  "administrative"  justice  has  been  the  subject  of  increasing 
criticism  by  American  jurists,  mainly  for  the  reason  that  it  is  contrary 
to  the  "rule  of  law"  to  confer  judicial  power  on  an  executive  officer  or 
administrative  department  when  that  power  may  be,  and  sometimes  is, 
exercised  without  a  hearing  or  notice  to  the  parties  concerned  in  disregard 
of  the  established  rules  of  judicial  procedure  and  with  no  power  of  review 
by  the  judicial  courts  save  in  matters  of  law.29 

of  London,  in  "The  Responsibility  of  the  State  in  England"  (1919),  32  Harvard  Law 
Review  447,  at  461  et  seq.,  who,  criticizing  the  growth  in  England  of  a  judicially 
uncontrolled  executive  justice,  concludes:  "What  is  needed  is  rather  the  frank  admis- 
sion that  special  administrative  courts,  as  on  the  continent,  are  needed,  or  the  require- 
ment of  a  procedure  in  which  the  rights  of  the  private  citizen  have  their  due  protec- 
tion." A  more  sympathetic  evaluation  of  the  justice  rendered  by  these  boards  and 
commissions  is  given  in  Robson,  op.  tit.,  Chap.  6,  entitled  "Trial  by  Whitehall," 
although  he  does  not  ignore  the  disadvantages. 

27  As  to  these  bodies  see  especially  Pillsbury,  "Administrative  Tribunals"  (1923),  36 
Harvard  Law  Review,  405  et  seq.,  583  et  seq.,  and  Dickinson,  Administrative  Justice 
and  the  Supremacy  of  Law  in  the  United  States  (1925). 

28  See  Parker,  "Executive  Judgments  and  Executive  Legislation"  (1906),  20  Harvard 
Law  Review  116  et  seq.,  in  which  various  decisions  of  the  federal  and  state  courts 
sustaining  the  constitutionality  of  legislation  conferring  judicial  power  on  executive 
officers  are  cited.  See  also  Dickinson,  "Judicial  Control  of  Official  Discretion"  (1928), 
22  American  Political  Science  Review  275  et  seq. 

29  See  the  criticism  by  Parker,  "Executive  Judgments  and  Executive  Legislation" 
(1906),  20  Harvard  Law  Review  116.  See  also  Wyman,  Administrative  Law  (1903), 
Chap.  13;  Dickinson,  Administrative  Justice  and  the  Supremacy  of  the  Law  in  the 
United  States  (1925);  Dickinson,  "Judicial  Control  of  Official  Discretion"  (1928),  22 
American  Political  Science  Review  275,  at  281  et  seq.;  Pound,  "Executive  Justice" 
(1911),  60  American  Law  Register  137;  Pound,  "Justice  According  to  Law"  (1914), 
14  Columbia  Law  Review  1,  at  13  et  seq.;  Pound,  "The  Growth  of  Administrative  Jus- 
tice" (1925),  2  Wisconsin  Law  Review  321  et  seq. 
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As  is  well  known,  Dicey  in  the  early  editions  of  his  book  criticized  the 
French  administrative  tribunals  because  they  were  "official  courts"  with 
an  "official  bias,"  and  because  the  judges  were  "swayed  by  official  sym- 
pathies and  were  inclined  to  consider  the  interest  of  the  state  or  of  the 
government  more  important  than  the  strict  regard  to  the  legal  rights  of 
individuals."30  In  the  eighth  edition  of  his  book  published  in  1915  he 
reaffirmed,  in  substance,  his  earlier  statement  that  the  French  administra- 
tive judges  are  "more  likely  to  represent  official  or  governmental  opinion 
than  are  any  of  our  English  tribunals."  He  admitted  that  the  droit 
administratif  of  France  was  becoming  more  and  more  "judicialized"  by 
the  decisions  of  the  Council  of  State  which  he  said  now  very  nearly 
approximated  the  character  of  judicial  decisions.  At  the  same  time  he 
could  not  refrain  from  saying  that  the  judges  of  the  Council  of  State  and 
the  Tribunal  of  Conflicts  did  not  hold  their  positions  "by  anything  like  as 
certain  a  tenure"  as  do  the  judges  of  the  high  court  in  England  or  the 
judges  of  the  judicial  tribunals  in  France.  While  he  admitted  that  the 
judges  of  the  Council  of  State  were  in  fact  very  rarely  removed,  he 
added  that  they  were  nevertheless  dismissable  at  the  discretion  of  the 
government.31 

Considering  first  his  statement  relative  to  the  insecurity  of  tenure  of 
the  members  of  the  Council  of  State  it  is  enough  to  say  that  while  by 
the  letter  of  the  law  they  may  be  removed  by  the  government,  by  custom 
and  practice  their  tenure  is  virtually  as  secure  as  that  of  the  judges  of 
the  French  judicial  tribunals  or  that  of  the  English  judges.  There  appears 
to  have  been  no  instance  since  1879  of  the  removal  of  an  administrative 
judge  and  few,  if  any,  instances  of  the  use  of  improper  pressure  by  the 
government  against  any  such  judge  with  a  view  to  influencing  his 
decision.32  Public  opinion  in  France  today  would  not  tolerate  the  dis- 
missal of  a  councilor  of  state  for  political  reasons  or  the  exercise  of 
pressure  against  one  of  them  for  the  purpose  of  securing  a  judgment 
favorable  to  the  claims  of  the  government.  Hundreds  of  decisions  annul- 
ing  the  ordinances  and  decrees  of  the  administrative  authorities,  from 
the  President  of  the  Republic  down  to  the  mayor  of  a  petty  commune, 
and  compelling  the  state,  the  departments,  and  the  communes  to  pay 
damages  for  wrongful  acts— frequently  in  the  face  of  vigorous  argu- 
ments on  the  part  of  the  government  to  obtain  decisions  sustaining  the 
legality  of  the  acts  complained  of— might  be  cited  in  refutation  of  the 
charge  that  the  judges  of  the  Council  of  State  and  the  Tribunal  of 

30  Dicey,  op.  cit.  (2d  ed.,  1886),  pp.  192-194. 

31  Dicey,  op.  cit.  (8th  ed.,  1915),  pp.  xliv-xlv. 

32 1  have  been  assured  by  distinguished  members  of  the  Council  of  State  that  there 
is  no  foundation  whatever  for  the  opinion  in  England  and  America  that  the  Council- 
lors of  State  are  not  actually  independent  in  the  exercise  of  their  judgment. 
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Conflicts  lack  independence  or  are  in  some  degree  the  servile  and  docile 
instruments  of  the  government. 

Dicey 's  characterization  of  the  French  administrative  tribunals  as 
"so-called"  courts,  and  as  "official"  courts,  swayed  by  official  bias  and 
sympathy  for  the  government  in  its  controversies  with  private  individuals 
was  based  largely  upon  his  own  prejudices  and  lack  of  familiarity  with 
the  jurisprudence  of  the  Council  of  State  and  the  Tribunal  of  Conflicts 
and  especially  its  liberal  and  progressive  jurisprudence  of  recent  years.33 

The  administrative  tribunals  are  "official"  courts  only  in  the  sense  that 
they  are  composed  in  part  of  judges  who  are  a  part  of  the  active  admin- 
istration and  who  are  expected  by  reason  of  their  training  and  familiarity 
with  the  problems  of  administration,  to  bring  to  the  Council  of  State 
the  benefit  of  their  technical  knowledge  and  experience,  an  advantage 
which  some  American  jurists  such  as  Burgess  and  Goodnow  have  ad- 
mitted. Their  membership  in  the  Council  is  therefore  a  source  of  strength 
and  it  does  not  necessarily  give  them  an  "official  bias"  or  sympathy  for 
the  government  in  its  controversies  with  private  individuals.  Any  one 
who  is  familiar  with  the  decisions  of  the  Council  of  State  and  of  the 
Tribunal  of  Conflicts,  especially  during  the  last  twenty-five  years,  knows 
well  that  they  have  been  more  liberal,  their  decisions  more  generally 
based  upon  considerations  of  equity,  and  more  progressive,  especially 
in  devising  remedies  for  the  protection  of  the  private  citizen  against  the 
illegal  or  arbitrary  conduct  of  the  administrative  authorities  than  those 
of  the  Court  of  Cassation  have  been.34 

33  2  Laferriere,  Traite  de  la  Juridiction  Administrative,  533,  wherein  it  is  pointed 
out  that  if  the  Council  of  State  had  desired  to  favor  the  government  at  the  expense 
of  the  private  citizen  it  could  have  done  so  by  a  strict  interpretation  of  the  legislation 
of  1790  and  1872  from  which  its  competence  is  derived.  Thus  it  could  have  denied 
recourse  for  excess  of  power  for  other  reasons  than  incompetence;  it  could  have  nar- 
rowed the  category  of  persons  entitled  to  recourse;  it  could  have  rejected  the  doctrine 
of  detournement  de  pouvoir;  it  could  have  refused  to  annul  the  rdglements  of  the 
President  of  the  Republic  for  excess  of  power;  it  could  have  maintained  the  old 
latitudinarian  conception  of  actes  de  gouvernement;  it  could  have  maintained  the 
distinction  between  actes  d'autorite  and  actes  de  gestion,  etc.  But  it  has  not  done  this; 
on  the  contrary,  it  has  by  interpretation  constantly  extended  its  competence  and  en- 
larged the  remedies  of  the  individual  against  the  administration. 

34  Compare  Hauriou,  op.  cit.  (10th  ed.),  871,  n.  2,  where  it  is  pointed  out  that  the 
Council  of  State  and  the  Tribunal  of  Conflicts  are  generally  more  favorable  to  the 
rights  of  individuals  than  they  are  toward  the  government.  Compare  also  Duguit  (Les 
Transformations  du  Droit  Public,  169)  who  says  the  judicial  courts,  even  the  highest, 
still  show  a  sort  of  superstitious  fear  of  the  administration;  that  they  are  inclined  to 
regard  an  administrative  act  as  a  chose  sacree,  that  suitors  have  little  confidence  in 
them  when  the  issue  involves  administrative  questions,  and  that  they  look  to  the 
Council  of  State  rather  than  the  Court  of  Cassation  as  the  better  protector  of  the  rights 
of  the  individual  against  the  arbitrariness  of  the  administration.  See  also  Bonnard 
[Precis  Elementaire  de  Droit  Administratif  (1926),  791  who  remarks  that  "actuelle- 
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The  Council  of  State  has  in  fact  come  to  be  regarded  by  Frenchmen 
as  the  principal  guardian  and  protector  of  the  rights  and  liberties  of  the 
people  against  a  more  or  less  bureaucratic  and  highly  centralized  admin- 
istration35 and  it  is  well  known  that  whenever  the  individual  in  his  con- 
troversies with  the  state  has  the  choice  of  a  forum  he  will  bring  his  suit 
before  the  Council  of  State  rather  than  before  a  judicial  court  especially 
if  his  claim  is  supported  by  principles  of  equity  and  natural  justice. 
Moreover  recourse  to  the  Council  of  State  is  more  simple,  inexpensive, 
and  expeditious.  For  these  reasons  the  Council  of  State  occupies  a  place 
in  the  esteem  of  the  French  people  not  unlike  that  which  the  United 
States  Supreme  Court  does  among  the  American  people.  The  evidence 
of  its  increasing  popularity  is  found  in  the  extraordinary  increase  in  the 
number  of  cases  which  it  is  called  upon  to  decide.36 

It  is  quite  true  that  in  the  beginning  the  Council  of  State  was  in  some 
measure  a  servile  instrument  of  the  Emperor  and  that  there  was  some 
foundation  for  Dicey's  criticism  that  the  droit  administratif  was  designed 
to  "preserve  the  privileges  of  the  state."37  But  after  1872  when  the  Council 
became  an  independent  tribunal  that  criticism  ceased  to  have  any  founda- 
tion. Since  that  date  it  has  steadily,  as  every  Frenchman  knows,  exhibited 
its  independence  of  the  government  and  has  continually  extended  its 
control  over  the  conduct  of  the  administrative  authorities  until  today 
nearly  every  act  of  an  administrative  authority  high  or  low  may  be  an- 
nulled for  excess  of  power.38  The  decrees  and  ordinances  of  the  President 

merit  la  jurisprudence  de  la  Cour  de  Cassation  est  souvent  moins  liberale  pour  les 
administres  que  celle  du  Conseil  d'Etat."  Compare  also  Duquesnel,  Jurisprudence 
Comparee  de  Conseil  d'Etat  et  de  la  Cour  de  Cassation  (1912),  152-153,  and  Couzi- 
net,  Etude  sur  le  Responsabilite  des  Groupements  Administratifs  (1911),  277,  both 
of  whom  point  out  that  the  judicial  courts  more  frequently  sustain  the  claims  of  the 
administration,  whereas  the  Council  of  State  pronounces  more  often  in  favor  of  the 
victims  of  administrative  misconduct.  American  writers  who  are  familiar  with  the 
jurisprudence  of  the  two  Supreme  Courts  also  admit  that  the  rights  of  the  individual 
are  better  protected  by  the  Council  of  State  than  by  the  Court  of  Cassation.  See  Parker, 
"The  Law  of  the  Constitution"  (1909),  3  American  Political  Science  Review  363,  and 
2  Goodnow,  Comparative  Administrative  Law,  231. 

35  Compare  Idoux,  La  Jurisprudence  du  Conseil  d'Etat  et  de  la  Cour  de  Cassation 
Quant  aux  Points  Qui  Leur  Sont  Communs  (1918),  11,  44. 

36  From  1902  to  1913  the  number  of  cases  decided  by  the  Council  of  State  rose  from 
3,113  to  4,273.  On  August  15,  1917,  there  were  7,125  cases  on  its  calendar  in  con- 
sequence of  which  the  Council  was  greatly  in  arrears  with  its  work.  See  the  statistics 
in  (1918),  35  Rev.  de  Droit  Pub.  509,  and  Laferriere,  "La  Reforme  de  la  Juridiction 
Administrative"  (1920),  37  Rev.  de  Droit  Pub.  353  (1921),  38  Ibid.,  109. 

37  Dicey,  op.  cit.  (2d  ed.),  187. 

38  The  only  exceptions  are  the  decrees  of  the  President  promulgated  in  pursuance  of 
the  Senatus  Consultum  of  1854  for  the  government  of  the  colonies  and  the  so-called 
"actes  de  gouvernement."  By  a  liberal  jurisprudence  the  category  of  the  latter  has  been 
reduced  until  today  the  exception  is  of  minor  importance  and  it  constitutes  little 
danger  to  the  citizen.  See  Jeze  (1919),  3  Rev.  Gen.  d'Admin.  392  et  seq.;  2  Laferriere, 
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of  the  Republic,  once  regarded  as  the  acts  of  a  representative  of  the 
national  sovereignty  and  therefore  not  subject  to  attack  for  excess  of 
power  are  now,  with  a  very  few  exceptions,  treated  as  the  acts  simply  of 
an  administrative  authority,  like  those  of  a  prefect  or  mayor,  and  like 
them  annullable  for  excess  of  power. 

The  realization  of  this  long  demanded  step  was  due  to  the  liberal  and 
progressive  jurisprudence  of  the  Council  of  State  and  the  Tribunal  of 
Conflicts.  Thus  it  has  come  to  pass  that  the  droit  administratif  from  being 
originally  a  system  of  law  whose  principal  purpose  was  to  protect  the 
administration  against  the  interference  and  control  of  the  judicial  courts, 
has  been  developed  by  the  administrative  courts  into  a  system  of  juris- 
prudence for  the  protection  of  private  individuals  against  the  arbitrary 
and  illegal  acts  of  the  administrative  authorities  and  for  assuring  those 
who  have  suffered  wrongs  in  consequence  of  such  acts,  the  reparation 
which  they  justly  deserve.  As  a  result  of  this  liberal  development  it  can 
now  be  definitely  asserted  that  the  private  citizen  in  France  today  enjoys 
a  larger  protection  against  arbitrary  and  illegal  administrative  conduct, 
and  is  more  certain  of  obtaining  reparation  for  damages  sustained  by 
him  in  consequence  of  such  conduct  and  of  obtaining  it  more  speedily 
and  at  less  expense  than  is  the  British  subject  or  the  American  citizen. 
Of  this  admirable  situation  and  the  jurisprudence  by  which  it  was 
realized,  Dicey  appears  not  to  have  been  aware,  or  if  so,  he  was  not 
willing  to  admit  it.  It  is  however  now  recognized  by  a  goodly  number  of 
American  and  English  jurists.39 

Dicey  does  not  appear  to  have  objected  to  the  French  droit  adminis- 
tratif because  it  was  "case  law,"  that  is,  jurisprudence,  to  use  the  French 
term— no  Englishman  who  lives  under  a  regime  of  law  about  two-thirds 
of  the  fundamental  rules  of  which  today  consist  of  case  law,40  could 
criticize  the  French  droit  administratif  because  it  is  "case  law"— but  he 

Traite  de  la  Juridiction  Administrative,  395;  Michoud,  "Des  Actes  de  Gouverne- 
ment,"  1  Annales  de  I'Enseignement  Superieur  de  Grenoble,  263  et  seq.;  Duguit,  "The 
French  Administrative  Courts"  (1916),  29  Political  Science  Quarterly  396,  and  his 
Transformations,  199;  Courtois,  Theorie  des  Actes  de  Gouvernement  (1899);  Bre- 
mond,  "Des  Actes  de  Gouvernement"  (1888),  5  Rev.  de  Droit  Pub.  23  et  seq.  See 
also  Garner,  "Judicial  Control  of  Administrative  and  Legislative  Acts  in  France" 
(1915),  9  American  Political  Science  Review  653,  and  "French  Administrative  Law" 
(1924),  33  Yale  Law  Journal  608. 

89  Compare  Parker,  "The  Law  of  the  Constitution"  (1909),  3  Political  Science  Re- 
view 363;  2  Goodnow,  Comparative  Administrative  Law,  231;  2  Marriott,  op.  cit., 
336;  Morgan,  Introduction,  op.  cit.,  pp.  Ivii  et  seq.;  Laski,  "Responsibility  of  the  State 
in  England"  (1919),  32  Political  Science  Quarterly  459  et  seq.;  Munro,  The  Govern- 
ments of  Europe,  542;  Barker,  "The  Rule  of  Law"  (1914),  Political  Quarterly,  117 
et  seq.;  Allen,  "Bureaucracy  Triumphant"  (1923),  240  Quarterly  Review  347. 

"Such  is  the  estimate  of  an  English  jurist,  Edward  Jenks,  "English  Civil  Law" 
(1916)  30  Harvard  Law  Review  1,  at  14. 
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distrusted  it  because  it  was  "made  not  by  judges  but  by  government 
officials."41  Evidently  he  regarded  the  councillors  of  state  not  as  "judges" 
but  as  "government  officials."  Dicey  himself  admitted  in  the  last  edition 
of  his  book  that  their  decisions  "now  very  nearly  approach,  if  indeed  they 
are  not  in  strictness,  judicial  decisions."42  It  is  quite  true  as  he  asserted 
that  the  French  droit  administratif  is  not,  except  in  small  degree,  the 
work  of  the  legislature  but  it  is  well  to  remark  that  the  jurisprudence  of 
the  Council  of  State  and  the  Tribunal  of  Conflicts  has  from  first  to  last, 
had  the  approval  of  the  legislature. 

The  parliament  could  at  any  time  have  intervened  and  liberated  the 
administration  from  the  control  to  which  the  Council  of  State  and  the 
Tribunal  of  Conflicts  by  their  decisions  have  continually  and  with  increas- 
ing vigor  subjected  it;  it  could  have  regulated  and  limited  the  competence 
of  both  tribunals,  but  it  has  not  done  so;  on  the  contrary,  it  has  acquiesced 
in  the  steady  extension  of  that  control  and  left  the  development  of  the 
droit  administratif  to  the  administrative  tribunals  without  interference  or 
restriction.  This  acquiescence  in  and  approval  by  indirection  of  the 
jurisprudence  of  the  administrative  tribunals  constitute  altogether  a  re- 
markable testimonial  to  the  confidence  of  the  French  Parliament  in  their 
integrity  and  wisdom.  The  popular  approval  has  been  none  the  less  hearty 
and  universal. 

The  feature  of  the  droit  administratif  of  France  which  distinguishes 
it  fundamentally  from  English  and  American  law  is  to  be  found  in  the 
rules  which  it  enunciates  relative  to  the  responsibility  of  the  state  for 
loss  or  damage  sustained  by  the  individuals  in  consequence  of  its  torts 
or  those  of  its  agents  and  in  the  remedies  which  it  gives  the  individual 
so  injured,  for  obtaining  reparation.  In  England  and  America  it  is  a 
general  principle  of  law  that  the  state  is  not  liable  in  damages  for  its 
torts  or  those  of  its  agents  and  cannot  be  sued,  without  its  express  consent, 
by  the  individual  who  has  suffered  injury  in  consequence  of  such  torts.43 
Generally  speaking,  the  remedy  of  the  individual  in  such  cases  is  a 

41  Dicey,  op.  cit.  (2d  ed.),  189. 

42  Dicey,  op.  cit.  (8th  ed.,  1915),  p.  xliv.  While  Dicey  thought  the  whole  principle 
of  the  French  droit  administratif  is  fundamentally  wrong  he  nevertheless  did  not  con- 
ceal his  admiration  for  the  skill  and  ingenuity  which  the  Council  of  State  has  shown 
in  building  up  year  by  year  a  vast  body  of  administrative  jurisprudence  and  in  devis- 
ing remedies  for  the  protection  of  the  citizen  against  the  illegal  conduct  of  the  admin- 
istrative authorities. 

43  See  the  statement  of  the  Supreme  Court  of  the  United  States  in  Gibbons  v.  United 
States,  8  Wall.  269,  at  274  (1868).  Judge  Miller  who  wrote  the  opinion  in  this  case 
asserted  that  "no  government  had  ever  held  itself  liable  to  individuals  for  the  mis- 
feasance, laches,  or  unauthorized  exercise  of  power  by  its  officers  and  agents"— a  state- 
ment which,  of  course,  was  contrary  to  the  facts.  In  most  countries  of  continental 
Europe  the  government  does  consider  itself  responsible  for  the  misfeasance  and  laches 
of  its  officers  and  agents. 
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personal  suit  for  damages  in  the  ordinary  judicial  courts  against  the  par- 
ticular functionary  or  agent  committing  the  tort,  for  in  both  countries 
it  is  a  principle  of  law  that  he  is  personally  liable  for  his  torts  and  may 
be  sued  as  though  he  were  a  private  individual  unless  the  action  amounts 
in  effect  to  a  suit  against  the  state.  No  distinction  is  made,  as  in  France, 
between  f antes  personnelles  and  f antes  de  service,  his  personal  responsi- 
bility being  the  same  in  both  cases.44 

This  immunity  of  the  state  from  suit  on  account  of  its  torts  is  a  historical 
survival  of  the  ancient  English  maxim  "the  King  can  do  no  wrong"  and 
was  not  therefore  liable  for  the  tortious  acts  of  his  servants.  There  is 
ground  for  believing  that  the  maxim  originally  meant  that  the  King  was 
not  'privileged  to  do  wrong,45  but  in  the  hands  of  Coke,  Chitty,  Blackstone, 
and  other  commentators  it  was  made  to  mean  that  he  was  incapable  of 
doing  wrong,  and  indeed  in  Blackstone's  opinion  he  was  even  incapable 
of  thinking  wrong.  In  any  case  it  was  merely  a  feudal  platitude  that  the 
King  like  any  other  feudal  lord  could  not  be  summoned  to  answer  in  his 
own  court.46  There  was  some  excuse  for  the  immunity  at  the  time  the 
maxim  originated  because  then  the  King  was  the  actual  sovereign- 
he  was  the  state— but  he  has  long  since  ceased  to  be  such  and  is  now 
nothing  more  than  an  organ  of  government.  Nevertheless,  his  immunity, 
which  of  course  means  the  immunity  of  the  state,  is  still  maintained  as 
a  principle  of  English  law;  the  infallibility  which  was  imputed  to  him  in 
an  age  when  he  was  a  personal  sovereign  and  dispensed  justice  in  person 
is  now  attributed  to  the  state  which  the  Crown  merely  personifies.47 
This  archaic  doctrine  originating  in  an  age  of  absolutism  and  being 
perhaps  a  historical  perversion  as  to  the  King's  incapacity  to  do  wrong 
is  criticized  by  both  English  and  American  jurists   as  being  out  of 

"As  to  the  Anglo-American  doctrine  see  2  Anson,  Law  and  Custom  of  the  Con- 
stitution (1907),  477;  Moore,  "Liability  for  Acts  of  Public  Servants"  (1907),  28  Law 
Quarterly  Review  12  et  seq.;  Maguire,  "State  Liability  for  Tort"  (1916),  30  Harvard 
Law  Review  20  et  seq.;  Parker,  "State  and  Official  Liability"  (1906)  19  Harvard  Law 
Review  335  et  seq.;  Goodnow,  Principles  of  the  Administrative  Law  of  the  United 
States  (1903),  387  et  seq.;  2  Lowell,  Government  of  England  (1908),  493;  Nesmes- 
Des  Marets,  De  la  Responsabilite  Civile  des  Functionnaires  (1910),  24  et  seq.; 
Couzinet,  La  Responsabilite  des  Groupements  Administratifs  (1911),  150  et  seq., 
and  the  English  authorities  cited  by  him. 

^Ehrlich,  Proceedings  Against  the  Crown  (1921),  42;  Borchard,  "Government 
Liability  in  Tort"  (1924),  34  Yale  Law  Journal  1,  at  2. 

48 1  Pollack  and  Maitland,  History  of  English  Law,  516;  Morgan,  Introduction 
to  Robinson,  Public  Authorities  and  Legal  Liability,  p.  xviii. 

47  In  1846  an  English  court  in  the  case  of  Tobin  v.  The  Queen,  16  C.  B.  (n.  s.) 
310,  143  Eng.  Rep.  1148  (1864),  said:  "That  which  the  sovereign  does  personally  the 
law  presumes  will  not  be  wrong;  that  which  the  sovereign  does  by  command  to  his 
servants  cannot  be  a  wrong  in  the  sovereign  because  if  a  command  be  unlawful  it  is 
in  law  no  command,"  from  which  it  follows  that  the  servant  is  personally  responsible. 
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harmony  with  modern  conditions  and  contrary  to  the  universally  accepted 
private  law  doctrine  of  respondeat  superior— that  the  master  is  responsible 
for  the  acts  of  the  servant.48 

That  this  doctrine  should  have  been  introduced  into  the  United  States 
where  there  was  no  king,  where  the  chief  of  state  was  never  the  sovereign 
and  where  the  sovereign  power  of  the  state  was  from  the  first  in  the 
people  has  seemed  a  mystery  to  some  American  jurists  themselves  and 
it  is  difficult  to  understand  how  in  a  democratic  republic  where  the 
rights  of  the  individual  as  over  against  the  state  are  a  fundamental 
principle  of  law  there  should  have  been  accepted  the  doctrine  of  state 
immunity  from  suit  and  state  irresponsibility  to  the  individual  for  injuries 
inflicted  by  the  agents  of  the  state.49 

While  the  Supreme  Court  of  the  United  States  has  denied  that  the 
reasons  which  gave  rise  to  the  immunity  in  England  ever  had  any  validity 
in  the  United  States  it  has  nevertheless  defended  and  sustained  the  im- 
munity on  other  grounds.50  In  a  case  decided  in  1882  Justice  Miller  of 
the  Supreme  Court  said:  "It  seems  most  possible  that  it  [the  immunity  of 
the  State  from  suit]  has  been  adopted  in  our  courts  as  a  part  of  the 
general  doctrine  of  publicists,  that  the  Supreme  power  in  every  State, 
wherever  it  may  reside,  should  not  be  compelled,  by  process  of  courts 
of  its  own  creation  to  defend  itself  ...  in  those  courts."51  In  a  recent 
case,52  Mr.  Justice  Holmes  of  the  United  States  Supreme  Court,  one 
of  the  most  eminent  and  liberal  American  jurists,  justified  the  principle 
of  the  immunity  of  the  state  from  suit  on  the  ground  that  since  the  state 
is  the  author  and  creator  of  law  it  is  in  consequence,  above  the  law  and 
no  one  can  claim  in  its  courts  a  right  without  its  consent.  In  another 

o 


48  Compare  Morgan,  op.  cit.,  pp.  xxii  et  seq.,  and  Borchard,  "Government  Respon- 
sibility in  Tort"  (1926),  36  Yale  Law  Journal  34  et  seq. 

49  The  Supreme  Court  of  the  United  States  has  even  asserted  that  the  government 
cannot,  legally  speaking,  commit  a  tort,  that  no  act  done  by  it  can  be  a  tort  unless  by 
law  it  has  consented  to  regard  such  act  as  tortious.  Langford  v.  United  States,  101 
U.  S.  341  (1879),  and  Kawananakoa  V.  Polybank,  205  U.  S.  349,  27  Sup.  Ct.  526 
(1907).  See  trenchant  criticism  of  this  doctrine  by  Borchard,  "Government  Respon- 
sibility in  Tort"  (1916),  36  Yale  Law  Journal  1,  at  39-41.  Justice  McKenna  vigorously 
dissented  from  the  opinion  of  Justice  Holmes  that  because  the  government  of  the 
United  States  is  immune  from  suit  it  cannot  commit  a  tort.  It  is  also  criticized  by 
other  jurists.  See  also  (1922)  21  Yale  Law  Journal  879;  (1922)  20  Michigan  Law  Re- 
view 533;  Watkins,  The  State  as  a  Party  Litigant  (1922),  134  Zane,  "A  Legal 
Heresy"  (1919),  8  Illinois  Law  Review  431;  Laski,  "The  Responsibility  of  the  State  in 
England"  (1919),  32  Harvard  Law  Review  447,  at  464. 

60  In  the  early  case  of  Chisholm  v.  Georgia,  2  U.  S.  419,  Chief  Justice  Jay  declared 
that  the  doctrine  of  sovereignty  of  the  King  which  was  the  basis  of  the  English  rule 
of  immunity  was  repudiated  by  the  American  federal  and  state  constitutions. 

a  United  States  v.  Lee,  106  U.  S.  196,  at  206,  1  Sup.  Ct.  240  (1882). 

62  Kawananakoa  v.  Polybank,  205  U.  S.  349,  27  Sup.  Ct.  526  (1907). 
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case53  he  said  "we  must  realize  that  the  authority  that  makes  the  law  is 
therefore  superior  to  it,  and  that  if  it  consents  to  apply  to  itself  the  rules 
that  it  applies  to  others  the  consent  is  free  and  may  be  withheld." 

This  justification  has  been  criticized  as  "perhaps  the  most  sterile,  yet 
superficially  logical,  of  the  several  reasons  advanced  for  the  state's  im- 
munity from  suit"  and  as  one  "which  is  in  harmony  with  the  mediaeval 
doctrine  of  absolute  sovereignty  rather  than  the  modern  ideals  of  a 
twentieth  century  democratic  republic."54 

Other  explanations  of  the  immunity  of  the  state  are:  the  inconsistency 
in  the  idea  of  a  sovereign  state  and  its  liability  to  suit  at  the  instance 
of  a  private  individual;  that  a  tortious  act  can  only  be  committed  by  an 
officer  or  agent  and  hence  it  cannot  be  the  act  of  the  government;55  that 
it  would  be  derogatory  to  the  dignity  of  the  state  to  subject  it  to  suit; 
that  the  performance  of  the  state  of  its  higher  duties  might  be  interfered 
with;  that  it  is  not  to  be  assumed  that  the  state  will  not  pay  its  honest 
debts  unless  judgments  are  recovered  against  it,  etc.  Whatever  may  be 
the  explanation  or  justification  for  the  introduction  into  the  United  States 
of  the  English  doctrine  of  the  immunity  of  the  state  from  suit  both  in 
tort  and  on  contract  without  its  consent,  the  doctrine  exists  in  fact  as  a 
basic  principle  of  American  law. 

In  England  the  Crown  (that  is  the  state)  can  be  sued  only  by  a  pro- 
cedure known  as  the  "petition  of  right,"  the  origin  of  which  dates  from 
the  thirteenth  or  fourteenth  century.56  It  has  been  said  by  an  English 
court  that  it  exists  "only  for  the  purpose  of  reconciling  the  dignity  of 
the  Crown  and  the  rights  of  subjects  and  to  protect  the  latter  against 
any  injury  arising  from  the  acts  of  the  former."57  Professor  Laski  aptly 
characterizes  it  as  meaning  "an  ungracious  effort  to  do  justice  without 
the  admission  of  a  legal  claim."58  It  is  merely  a  supplication  addressed  by 
the  subject  to  the  grace  of  the  Crown  that  a  wrong  suffered  should  be 
repaired  and  it  remains  in  the  discretion  of  the  Crown— actually  the 
Attorney  General  or  the  Secretary  of  State  for  Home  Affairs— whether 
the  case  should  be  heard  by  the  court.  In  case  the  petition  is  allowed, 
as  it  usually  is,  and  the  claim  goes  to  the  court  for  trial  the  Crown  enjoys 

53  "The  Western  Maid,"  257  U.  S.  419,  42  Sup.  Ct.  159  (1922). 

64  Borchard,  "Government  Responsibility  in  Tort"  (1926),  36  Yale  Law  Journal  1-2. 

55  This  and  other  arguments  are  answered  by  Professor  Freund  [(1893)  8  Political 
Science  Quarterly,  645]  who  points  out  that  they  are  either  fictitious  or  based  on 
theories  that  have  been  repudiated  by  the  courts  in  the  case  of  ordinary  corporations. 

66  See  Holdsworth,  "The  History  of  Remedies  Against  the  Crown"  (1922),  38  Law 
Quarterly  Review  141  et  seq. 

07  Lord  Cottenham  in  Monckton  v.  Attorney  General,  2  Mac.  &  G.  402,  at  412,  42 
Eng.  Rep.  156,  at  160  (1850). 

88  Laski,  "Responsibility  of  the  State  in  England"  (1919),  32  Political  Science  Quar- 
terly 455. 
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important  procedural  privileges  which  give  it  an  advantage  over  the 
petitioner.  It  is  important  to  emphasize,  however,  that  a  suit  against 
the  state  by  the  procedure  of  "petition  of  right"  is  not  allowed  for  tort. 
At  best  it  can  be  resorted  to  only  for  the  purpose  of  obtaining  damages 
for  breaches  of  contract  by  the  Crown,59  or  restitution  of  property  held  by 
the  Crown  or  for  damages  for  trespass  of  the  Crown.60  For  losses  and 
damages  resulting  from  the  torts  of  the  Crown's  servants,  the  only  recourse 
in  general  is  a  suit  against  the  servant  who  committed  the  tort  and  the 
remedy  may  be  wholly  without  result  since  he  may  be  without  the 
resources  from  which  a  judgment  for  damages  can  be  satisfied. 

The  shield  of  protection  which  the  Crown  possesses  protects  also  the 
high  officers  and  departments  of  state  which  fall  within  the  category  of 
"emanations  of  the  Crown,"  that  is,  those  which  are  its  agents  or  instru- 
ments. Thus  the  Postmaster  General  cannot  be  sued  for  damages  by  a 
citizen  who  has  been  injured  by  the  negligence  of  a  petty  employee  in 
the  postal  and  telegraph  service,  his  only  remedy  being  a  suit  against 
the  employee,61  and  it  is  the  same  with  most  of  the  other  great  officers 
and  administrative  departments,  save  some  in  which  special  exceptions 
have  been  made  by  law,  or  in  which  the  department  or  organ  is  not  an 
"emanation"  of  the  Crown.  The  line  of  demarcation  between  those  officers 
or  departments  which  are  "emanations"  of  the  Crown  and  those  which 
are  not,  is  not  clear,  and  the  attempts  of  the  courts  to  distinguish  them 
have  often  been  illogical  and  more  or  less  arbitrary.62  While  the  Post- 
master General  and  the  Minister  of  Agriculture  are  "emanations"  of  the 
Crown  the  corporation  of  Trinity  House,  which  is  charged  by  law  with 
maintaining  lighthouses  and  buoys  on  the  coast  of  England,  as  well  as 
the  trustees  of  the  Mersey  Docks  are  not.  The  first  are  in  consequence 
protected  against  suits  while  the  latter  are  not. 

The  same  distinction  is  not  found  in  American  jurisprudence,  although 
the  right  to  bring  suit  against  state  institutions  such  as  prisons,  asylums 
for  the  insane,  hospitals,  educational  institutions,  and  the  like  is  not 
admitted  for  reasons  that  are  largely  illogical.  The  late  Professor  Maitland 
once  remarked  that  it  was  a  refreshing  spectacle  to  see  the  Crown  sued 

53  Even  this  right  was  not  definitely  established  until  1874,  Thomas  o.  Queen,  L.  R. 
10  Q.  B.  31  (1874). 

60  Holdsworth,  article  cited  supra  note  56,  at  293  et  seq.  See  also  the  opinion  of 
Judge  Cockburn  in  Feather  v.  Queen,  6  B.  &  S.  257,  at  293,  122  Eng.  Rep.  1191,  at 
1204  (1865). 

61  Brainbridge  v.  Postmaster  General  [1906],  1  K.  B.  178. 

62  For  some  decisions  relative  to  die  distinction  between  those  which  are  "emana- 
tions" of  the  Crown  and  those  which  are  not,  see  Moore,  "Liability  for  Acts  of  Public 
Servants"  (1907),  23  Law  Quarterly  Review  12,  at  16  et  seq.  See  also  Dickinson, 
"Judicial  Control  of  Official  Discretion"  (1928),  22  American  Political  Science  Review 
286. 
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and  forced  to  answer  for  its  torts.63  It  is  however,  a  spectacle  which  one 
rarely  sees  in  England.  As  has  already  been  pointed  out,  the  Crown 
can  not  be  sued  for  its  tortious  acts,  or,  save  in  exceptional  cases,  for  those 
of  its  agents  who  are  its  "emanations"  and  in  matters  of  contract  it  can  be 
sued  only  by  the  procedure  of  petition  of  right,  a  recourse  which  depends 
upon  the  consent  of  the  Crown,  Even  if  the  consent  of  the  Crown  to  be 
sued  is  obtained,  the  plaintiff  who  attempts  to  bring  the  action  will  find 
himself,  from  the  outset,  confronted  by  difficulties  and  exposed  to  pro- 
cedural disadvantages  which  puts  him  on  a  footing  of  inequality  with 
the  Crown.64  The  result  is  not  only  to  discourage  suits  by  those  who  have 
well-founded  claims  against  the  state,  but  when  attempted  it  often  leads 
to  no  result  where  in  France  and  Germany  the  claimants  would  obtain 
reparation  rapidly  and  at  little  expense. 

In  the  United  States  the  situation  does  not  differ  essentially  from  that 
in  England.  Naturally  the  English  procedure  of  petition  of  rights  was 
never  introduced  into  this  country  since  there  was  never  a  King,  and 
the  President  was  never  sovereign,  and  consequently  never  the  source 
of  justice.  Individuals  who  suffered  losses  and  damages  in  consequence 
of  tortious  acts  of  the  government  or  of  its  agents,  or  who  sustained 
losses  against  the  government  founded  on  contract,  addressed  themselves 
to  Congress,  and  appealed  to  its  generosity  to  indemnify  them  for  their 
losses.  Being  a  political  body  rather  than  a  court  it  was  incapable  of 
examining  properly  the  great  number  of  claims  addressed  to  it, .  or  of 
deciding  judicially  those  which  raised  difficult  questions  of  law.  The 
result  was  many  well-founded  claims  were  rejected  while  others  without 
foundation  were  admitted  through  favoritism  or  as  a  result  of  the  political 
influence  of  the  claimants.65 

In  order  to  remedy  this  deplorable  situation,  Congress  in  1855  created 
a  Court  of  Claims  with  jurisdiction  to  decide  claims  founded  upon  an 
act  of  Congress  or  upon  an  executive  ordinance  or  upon  a  contract. 
By  an  act  of  March  3,  1887,  the  jurisdiction  of  the  Court  was  slightly 
enlarged  but  the  law  was  interpreted  by  the  Supreme  Court  so  strictly 
that  the  extension  of  its  jurisdiction  amounted  to  little.  The  Court  of 
Claims  more  nearly  approximates  the  French  Council  of  State  than  any 
other  American  tribunal.  It  differs  from  the  Council  of  State,  however, 
in  that  it  is  not  composed  in  part  of  members  attached  to  the  adminis- 
trative service.  In  short,  it  is  a  strictly  judicial  tribunal.  A  more  funda- 

83  3  Collected  Papers  263. 

44  Some  decisions  in  illustration  are  detailed  by  Morgan,  op.  cit.,  p.  xxv  et  seq. 

"See  Maguire,  "State  Liability  for  Tort"  (1916),  30  Harvard  Law  Review  23; 
Freund,  "Private  Claims  Against  the  State"  (1893),  8  Political  Science  Quarterly  638; 
the  remarks  of  Judge  Richardson,  History,  Jurisdiction,  and  Practice  of  the  Court  of 
Claims  of  the  United  States,  17  Ct.  Cl.  1,  at  4  (1882). 
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mental  difference  is  its  restricted  jurisdiction;  that  is  to  say,  its  incompe- 
tence in  respect  to  claims  founded  upon  tortious  acts  committed  by  the 
United  States  or  its  agents  and  employees.  Here  as  in  England  the 
recourse  of  the  individual  is  in  general  a  personal  damage  suit  against 
the  official  or  agent  who  committed  the  tort. 

Such,  in  summary,  is  the  general  situation  in  England  and  the  United 
States  in  respect  to  the  responsibility  of  the  state,  and  of  its  agents,  insti- 
tutions, and  organs,  for  damages  caused  by  their  torts  to  individuals,  and 
such  is  the  immunity  which  they  enjoy  against  suits.  They  form  a  striking 
contrast  with  the  regime  of  France  and  other  countries  of  continental 
Europe  where  the  doctrine  of  irresponsibility  and  immunity  of  the  state 
against  suits  for  tortious  acts  has  almost  entirely  disappeared.  In  France 
the  old  doctrine  of  irresponsibility  was  once  the  rule  but  it  became  a 
part  of  the  new  democratic  conception  that  the  state  is  a  moral  person 
having  duties  as  well  as  rights,  and  that  it  must  assume  the  same  responsi- 
bility for  indemnifying  individuals  injured  by  its  wrongful  acts  that  it 
imposes  upon  employers  in  private  law.  In  short,  there  was  no  place  for 
a  double  standard  of  responsibility:  one  for  the  state  and  another  for 
the  private  employer.  The  sound  doctrine  of  respondeat  superior  which 
applies  to  the  private  employer  should  apply  equally  to  the  state  as  an 
employer.  Consequently,  as  a  result  of  this  sentiment  there  was  developed 
in  France  little  by  little  a  body  of  jurisprudence,  largely  the  work  of 
the  Council  of  State  and  the  Tribunal  of  Conflicts,  which  fixes  the 
responsibility  of  the  state,  and  by  virtue  of  which  the  individual  is  assured 
of  obtaining  reparation  for  damages  caused  by  the  public  authorities, 
such  as  is  quite  unknown  in  Anglo-Saxon  countries,  where  reigns  the 
sacrosanct  "rule  of  law."  Not  only  the  state  itself  is  responsible  and 
liable  to  be  sued  for  damages  by  individuals,  but  the  departments  and 
communes  are  equally  responsible,  and  there  are  none  of  the  fine  dis- 
tinctions such  as  exist  in  England  relative  to  emanations  of  the  Crown, 
and  such  as  exist  in  the  United  States  between  municipal  corporations  and 
quasi-municipal  corporations,  and  between  "governmental"  and  "private" 
functions  of  municipalities.  In  France  the  departments  and  communes 
are  responsible  for  their  torts  whatever  the  character  of  the  service  they 
are  engaged  in,  and  the  responsibility  is  not  shifted  to  the  shoulders 
of  an  humble  functionary  who  may  not  have  sufficient  resources  out 
of  which  a  judgment  for  damages  could  be  executed.  France  has  adopted 
the  theory  that  the  acts  of  a  functionary,  when  done  within  the  exercise 
of  his  official  duties,  are  acts  of  the  state,  just  as  in  private  law  a  master 
is  responsible  for  the  acts  of  his  servant.  The  old  distinction  between 
"actes  d'autorite"  and  "actes  de  gestion"  has  been  abandoned  so  far  as  the 
responsibility  of  the  state  is  concerned  and  some  French  jurists  interpret 
the  recent  decisions  of  the  Council  of  State  as  even  amounting  virtually 


ADMINISTRATIVE  LAW  237 

to  an  abandonment  of  the  old  distinction  between  faults  of  service  and 
personal  fault,  and  the  admission  of  the  responsibility  of  the  state  for 
damages  resulting  without  distinction  from  both  categories  of  faults.96 
Whatever  the  facts  as  to  this  may  be,  it  is  undoubtedly  true  that  the 
Tribunal  of  Conflicts  has  shown  a  disposition  to  interpret  more  and  strictly 
the  notion  of  personal  fault,  and  to  put  the  responsibility  on  the  state, 
whenever  the  fault  by  broad  interpretation  may  be  regarded  as  a  fault 
of  service.67 

In  consequence  of  this  tendency,  the  personal  responsibility  of  officials 
and  employees  has  more  and  more  diminished,  being  absorbed  by  that 
of  the  state.  The  late  Professor  Hauriou  once  hazarded  the  prediction 
that  in  a  few  years,  if  the  tendency  continued,  there  would  be  no  more 
suits  in  France  against  functionaries  for  their  personal  faults,  and  that 
all  suits  for  damages  would  be  against  the  state. 

To  some  English  and  American  jurists  the  abolition  of  the  responsibility 
of  the  official  for  his  personal  faults  would  seem  intolerable  not  only 
because  they  consider  the  assumption  by  the  state  of  responsibility  for 
such  acts  as  fundamentally  wrong  in  principle,  but  also  because  it  would 
destroy  the  principal  incentive  of  the  official  to  conform  strictly  to  the 
law  in  the  performance  of  his  duties.  This  possible  danger  has  not  escaped 
the  attention  of  French  authors.  On  the  other  hand  American  jurists  are 
not  lacking  who  recognize  that  an  official,  who  is  personally  responsible 
for  errors  committed  by  him  in  the  performance  of  his  duties,  and  who 
may  be  sued  and  compelled  to  pay  damages  to  those  injured  by  his 
errors,  is  likely  to  be  timid  and  hesitating  in  the  execution  of  the  law 
when  he  is  exposed  to  such  a  risk. 

Leaving  aside  the  effect  of  the  principle  of  personal  responsibility  upon 
the  zeal  of  the  official,  it  will  seem  unjust  to  some  that  a  petty,  poorly 
paid  functionary  should  be  compelled  to  assume  the  burden  of  indem- 
nifying out  of  his  meager  resources,  the  victim  of  his  error,  and  it  seems 
still  more  unjust  that  the  innocent  victim  of  the  error  of  a  functionary 
should  be  left  with  no  other  recourse  than  a  damage  suit  against  the 
latter  who,  in  many  cases,  possesses  no  means  out  of  which  the  indemnity 
can  be  paid.  The  injustice  is  all  the  greater  when  the  state  itself  has 
profited  from  the  fault  of  the  functionary.  It  is  not  easy  to  see  how  such 
a  system  of  state  irresponsibility  can  be  reconciled  with  the  spirit  of 
the  much  vaunted  Anglo-American  "rule  of  law." 

During  these  last  years,  the  principle  of  the  irresponsibility  of  the 
state  and  its  immunity  from  suit  has  found  an  increasing  number  of 

a6  See  Jeze  (1910),  27  Rev.  de  Droit  Pub.  76;  (1914)  31  Ibid.  596;  (1916)  33  Ibid. 
378;  (1920)  37  Ibid.  41. 

87  See  cases  cited  by  Hauriou,  op.  cit.  (10th  ed.),  373,  n.  1,  and  remarks  of  Duguit, 
Transformations,  261-266,  and  of  Fliniaux  (1921),  38  Rev.  de  Droit  Pub.  356. 
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critics  among  English  and  American  jurists,  who  do  not  hesitate  to 
condemn  it  as  illogical,  superannuated,  and  no  longer  in  harmony  with 
the  conditions  of  modern  life.  In  both  countries  the  state  has  become  a 
vast  enterprise  of  public  utility;  it  possesses  and  operates  ships,  canals, 
docks,  ports,  and  irrigation  works;  it  owns  and  administers  numerous 
institutions  and  in  other  ways  is  engaged  in  business  in  competition  with 
private  individuals  or  companies.  This  extension  of  the  role  of  the  state 
as  proprietor  and  business  manager  has  accentuated  the  demand  that 
when  it  engages  in  business  enterprise,  it  should  descend  from  its  high 
pedestal  of  irresponsibility  and  accept  a  place  of  equality  with  its  private 
competitors.  In  short,  the  state  should  no  longer  maintain  a  double 
standard:  a  standard  of  irresponsibility  for  itself  and  one  of  responsibility 
for  private  individuals.  Under  such  circumstances  all  the  arguments  in 
favor  of  its  irresponsibility  for  its  wrongful  acts  fall  to  the  ground.  Its 
responsibility  in  such  cases  is  required  not  only  by  justice  but  by  the 
logic  of  the  law.68 

The  increasing  sentiment  in  favor  of  the  responsibility  of  the  state  in 
such  cases  has  not  been  without  effect  upon  the  legislation  of  both  Great 
Britain  and  the  United  States.  In  the  former  country  two  breaches  have 
already  been  made  in  the  old  barrier  against  the  responsibility  of  the 
state  for  its  tortious  acts.  One  of  these  is  found  in  a  provision  of  the 
Merchant  Shipping  Act  of  1894  which  makes  the  Ministry  of  Commerce 
responsible  and  liable  to  be  sued  for  unreasonable  detention  of  ships. 
The  other  is  the  Ministry  of  Transport  Act  of  1919  which  makes  this 
Ministry  responsible  for  acts  or  omission  of  its  functionaries,  employees, 
and  agents  when  they  are  in  violation  of  a  contract  or  are  in  the  nature 
of  torts.  The  Crown  Proceedings  Bill  now  before  Parliament  and  which 
seems  likely  to  be  passed  at  an  early  date,  goes  much  further  and  makes 
the  Crown  liable  for  any  wrongful  act  of  omission  or  commission  by  an 
official  of  the  Crown,  in  the  same  manner  and  to  the  same  extent  in  and 
to  which  a  private  person  would  be  liable  for  a  wrongful  act. 

In  the  British  Dominions  the  principle  of  the  responsibility  of  the  state 
has  made  great  progress  in  late  years.  In  Canada  the  government  has  been 
made  responsible  for  damages  caused  in  connection  with  public  works 
and  similar  legislation  has  been  enacted  in  New  Zealand.  In  Western 
Australia  the  state  now  accepts  responsibility  for  damages  suffered  in 
connection  with  public  works  from  which  the  state  derives  a  revenue.  In 
New  South  Wales  the  Supreme  Court  has  held  the  state  responsible  for 
damages  sustained  by  individuals  through  the  administration  of  public 
works.  The  court  pointed  out  that  the  local  governments  in  the  British 
Dominions  have  been  obliged  to  engage  in  industrial  enterprises  which 

88  Compare  Freund,  "Private  Claims  Against  the  State"  (1893),  8  Political  Science 
Quarterly  650. 
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in  countries  more  developed  would  be  left  to  private  initiative.  There- 
fore, if  the  old  maxim  that  the  King  can  do  no  wrong  were  applied  in 
Australia  under  such  conditions,  it  would  be  much  more  oppressive  than 
in  England  where  conditions  are  entirely  different.69  The  most  important 
breach  made  in  the  old  English  doctrine  of  the  immunity  and  irrespon- 
sibility of  the  state  is  found  in  the  Judiciary  Act  of  1903  passed  by  the 
Parliament  of  the  Commonwealth  of  Australia  which  makes  the  Com- 
monwealth responsible  for  all  torts  in  every  case  where  the  relation 
between  it  and  its  functionaries  is  such  that  according  to  the  ordinary 
rules  of  private  law,  the  doctrine  of  respondeat  superior  would  be  ap- 
plicable. By  the  same  law,  the  old  procedure  of  petition  of  right  was 
abolished  and  now  the  individual  may  bring  his  action  against  the 
Crown,  that  is  against  the  Commonwealth  of  Australia,  in  the  same  way 
that  he  would  bring  it  against  a  private  individual. 

In  the  United  States  also  there  has  been  an  increasing  disposition  in 
recent  years  to  depart  from  the  old  doctrine  and  to  admit  the  respon- 
sibility of  the  government  for  damages  resulting  from  the  tortious  acts  of 
its  functionaries  and  agents.  Thus  in  1916,  a  Federal  Workingmen's  Com- 
pensation Law  was  passed  under  which  employees  in  the  service  of  the 
government  are  entitled  to  pecuniary  reparation  for  damages  suffered 
by  them  in  performance  of  their  official  duties.  Similar  laws  have  been 
passed  in  many  states  of  the  Union.  During  the  World  War,  when  the 
national  government  undertook  the  administration  of  the  railroads  and 
became  the  owner  and  operator  of  a  large  number  of  merchant  vessels, 
it  assumed  the  ordinary  responsibilities  to  which  private  railroad  and 
ship  owners  are  subject,  and  by  a  law  passed  in  1919,  it  admitted  a 
similar  responsibility  for  damages  resulting  from  the  operation  of  public 
aircraft.  By  another  act  passed  by  Congress  in  1922  the  different  execu- 
tive departments  of  the  national  government  were  made  responsible  for 
damages  not  exceeding  $1,000  suffered  by  individuals  as  a  result  of  the 
negligence  of  employees  and  officials  of  the  government,  acting  within 
the  scope  of  their  legal  authority.  By  still  another  act  passed  in  1925  the 
responsibility  of  the  United  States  for  damages  due  to  the  operation 
of  merchant  vessels  owned  by  it  was  extended  to  cover  damages  caused 
by  public  vessels.  Finally,  in  March,  1929,  Congress  passed  an  act  by 
which  the  United  States  assumed  responsibility  for  damages  to  private 
property  up  to  $50,000  caused  by  the  negligence  or  omission  of  any 
official  or  employee  of  the  government  when  acting  within  the  scope  of  his 
office  or  employment.  President  Coolidge,  however,  declined  to  sign  the 
bill,  apparently  upon  the  advice  of  the  Attorney-General  because  the 


"  See  the  Australian  cases  cited  by  Maguire,  "State  Liability  for  Tort"  (1916),  30 
Harvard  Law  Review  20,  at  25,  29. 
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act  conferred  upon  the  Comptroller-General  authority  to  judge  and  settle 
claims  under  the  act.  It  seems  not  unlikely  that  new  legislation  along 
this  line  will  be  passed  at  an  early  date.  It  is  clear,  therefore,  that  the  old 
distrust  of,  and  prejudice  against  the  principle  of  responsibility  of  the 
state  for  wrongs  committed  by  its  agents  and  employees  have  to  some 
extent  at  least  disappeared.  It  would  certainly  be  extraordinary  if  the 
government  of  a  country  where  the  rights  of  the  individual  against  the 
state  have  always  dominated  its  political  philosophy,  and  where  the 
doctrine  of  respondeat  superior  has  always  been  a  sacrosanct  principle 
of  private  law,  would  continue  to  deny  responsibility  for  wrongful  acts 
committed  by  its  agents  and  take  refuge  under  the  ancient  and  discredited 
mantle  of  the  theory  of  immunity. 
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THE  STUDY  OF  INTERNATIONAL  LAW  IN  THE 

COUNTRIES  OF  AMERICA  AND  THE  MEANS 

BY  WHICH  IT  CAN  BE  MADE 

MORE  EFFECTIVE* 

I.  Importance  of  the  Study  of  International  Law 

If  my  remarks  were  intended  solely  for  this  gathering  it  would  be 
superfluous  for  me  to  dwell  upon  the  importance  of  international  law  in 
the  educational  system  of  a  country  in  which  public  opinion  is  to  a  large 
extent  the  controlling  factor  in  the  determination  of  foreign  policies.  It 
may  be  safely  assumed  that  no  argument  is  necessary  to  convince  this 
body  of  specialists  of  the  value  of  a  well-informed  and  correctly -instructed 
public  opinion  in  respect  to  the  international  rights  and  obligations  of 
States,  and  of  the  citizens  thereof,  in  their  mutual  dealings  with  one  an- 
other. 

In  order,  however,  that  the  study  of  international  law  may  be  given  the 
recognition  which  its  increasing  importance  requires  in  the  educational 
system  of  the  United  States,  a  change  of  attitude  is  necessary  on  the  part 
of  those  who  are  responsible  for  the  determination  of  the  curricula  of  the 
colleges  and  universities,  as  well  as  on  the  part  of  those  upon  whom  rests 
the  responsibility  for  determining  the  standards  and  formulating  the  poli- 
cies of  international  conduct.  It  is  for  those  rather  than  for  you  that  my 
preliminary  remarks  are  primarily  intended. 

Mr.  Elihu  Root,  a  man  whose  name  I  can  not  mention  in  this  connection 
without  remarking  that  he  has  been,  in  a  sense,  the  foremost  American 
advocate  of  international  law  as  a  body  of  rules  with  effective  sanctions; 
a  man  who,  as  Secretary  of  State  and  Senator  of  the  United  States,  set 
for  his  countrymen  the  highest  standards  of  international  conduct  and 
who  has  probably  done  more  than  any  other  man  in  recent  years  to  raise 
the  level  of  respect  in  this  country  for  international  law  and  the  obliga- 
tions which  it  imposes,  pointed  out  in  his  first  annual  address  as  presi- 
dent of  the  American  Society  of  International  Law,  with  his  usual  lucidity 
and  forcefulness,  the  need  of  a  popular  understanding  of  the  fundamental 
principles  of  international  law  if  control  of  national  conduct  is  to  rest,  as 
it  seems  destined  to  do,  in  the  last  analysis  with  the  people.1  Mr.  Root 

*  From  the  Proceedings  of  the  Second  Pan-American  Scientific  Congress,  Washing- 
D.C.  (1915). 

1 A  national  conference  of  teachers  of  international  law  held  at  Washington  in  April, 
1914,  upon  my  motion,  adopted  a  resolution  recommending  that  Senator  Root's  ad- 
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called  attention  to  the  fact  that  the  foreign  policies  of  Governments  to-day, 
especially  when  they  involve  the  making  of  war,  are  determined  largely  in 
obedience  to  the  demands  of  popular  feeling,  and  that  cases  have  not  been 
lacking  in  which  Governments,  striving  to  settle  their  controversies  in 
the  spirit  of  conciliation  and  without  resort  to  extreme  measures,  have 
been  driven  into  war  to  satisfy  the  demands  of  an  uncompromising,  un- 
informed, and  belligerent  public  opinion.  He  said: 

The  more  clearly  the  people  of  a  country  understand  their  own  international 
rights,  the  less  likely  they  are  to  take  extreme  and  extravagant  views  of  their 
rights  and  the  less  likely  they  are  to  be  ready  to  fight  for  something  to  which 
they  are  not  really  entitled.  The  more  clearly  and  universally  the  people  of  a 
country  realize  the  international  obligations  and  duties  of  their  country,  the 
less  likely  they  will  be  to  resent  the  just  demands  of  other  countries  that  those 
obligations  and  duties  be  observed.  The  more  familiar  the  people  of  a  country 
are  with  the  rules  and  customs  of  self-restraint  and  courtesy  between  nations 
which  long  experience  has  shown  to  be  indispensable  for  preserving  the  peace 
of  the  world,  the  greater  will  be  the  tendency  to  refrain  from  publicly  discussing 
controversies  with  other  countries  in  such  a  way  as  to  hinder  peaceful  settlement 
by  wounding  sensibilities  or  arousing  anger  and  prejudice  on  the  other  side. 

Speaking  along  the  same  line  to  a  conference  of  teachers  of  international 
law  at  Washington  on  April  23, 1914,  Mr.  Root  said: 

At  the  bottom  of  wise  and  just  action  lies  an  understanding  of  national  rights 
and  duties.  Half  the  wars  of  history  have  come  because  of  mistaken  opinions 
as  to  national  rights  and  national  obligations.  Now,  I  say,  the  thing  most 
necessary  for  the  good  of  our  country  in  the  foreign  relations,  which  are  growing 
every  year  more  and  more  intricate  and  critical,  is  that  there  shall  be  intelligent 
leadership  of  opinion  as  to  national  rights  and  obligations;  and  nobody  can 
bring  that  about  as  the  educators  of  America  can  bring  it  about.2 

Prof.  Oppenheim,  of  Cambridge  University,  like  Senator  Root,  has 
called  attention  to  the  desirability  of  "popularizing"  information  regard- 
ing the  fundamental  principles  of  international  law.  Adverting  to  the 
fact  that  the  great  majority  of  lawyers  know  little  or  nothing  about 
international  law,  he  urges  that  the  subject  be  made  a  part  of  the  law 
school  curriculum  and  that  a  knowledge  of  it  be  required  for  admission  to 
the  bar.  He  even  suggests  that  the  rudiments  of  international  law  be 
taught  in  the  secondary  schools  by  the  teachers  of  history. 

In  important  international  conflicts  the  decision  in  many  cases  ultimately  rests 
not  with  the  leading  men  but  with  public  opinion  and  the  "man  in  the  street." 

dress  be  reprinted  and  copies  sent  to  all  teachers  of  political  science,  history,  political 
economy,  and  sociology  throughout  the  country,  together  with  a  letter  calling  their 
attention  to  the  importance  of  a  wider  popular  knowledge  of  international  law  and 
of  the  desirability  of  making  provision  in  the  colleges  and  law  schools  for  courses  in 
this  subject  where  they  are  not  already  offered. 

2  Proceedings  of  the  American  Society  of  International  Law  at  its  eighth  annual 
meeting,  1914,  p.  252. 
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Public  opinion  with  regard  to  international  questions  is  at  present  at  the  mercy 
of  the  press  and  the  agitator,  and  it  is  common  knowledge  that  the  jingo  and 
the  chauvinist  frequently  make  use  of  misguided  public  opinion  for  their  own 
ends.  If  the  public  knew  something  about  the  merits  of  the  case  concerned 
they  would  frequently  look  upon  the  matter  more  coolly  and  in  a  more  im- 
partial way,  and  it  would  be  easier  for  the  Governments  to  consent  to  arbitra- 
tion. If  it  is  possible,  to  teach  in  the  schools  such  complicated  subjects  as 
physics,  chemistry,  and  mathematics,  why  should  it  not  be  possible  to  teach 
the  principles  of  international  law,  for  which  a  course  of  a  dozen  lessons  would 
suffice?3 

Governments  to-day,  especially  in  democratic  States,  seldom  make 
wars  except  where  there  is  a  popular  demand  for  this  mode  of  redress. 
Their  action  is  not  only  determined  by  popular  feeling  at  home,  but  it  is 
influenced  in  no  small  degree  by  the  public  opinion  of  the  civilized  world 
at  large.  We  have  abundant  evidence  of  the  national  sensitiveness  to  the 
disapprobation  of  international  public  opinion,  in  the  efforts  that  have 
been  put  forth  by  the  various  belligerent  nations  during  the  present  war 
to  present  their  cases  in  the  most  favorable  light  to  the  people  of  neutral 
countries  with  a  view  to  obtaining  a  favorable  verdict  on  the  conduct 
of  their  Governments.  Diplomatic  correspondence  and  other  documents 
that  formerly  would  have  reposed  securely  in  the  archives  of  foreign 
offices  for  generations  have  been  brought  out,  published,  and  distributed 
on  a  large  scale  among  the  leaders  of  thought  and  opinion  throughout  the 
length  and  breadth  of  the  United  States.  In  every  case  where  there  has 
been  an  allegation  of  nonconformity  to  the  recognized  standards  of 
international  conduct  the  accused  belligerent  has  made  a  prompt  effort 
to  clear  itself  of  reproach  and  to  justify  its  conduct  before  the  bar  of  the 
enlightened  public  opinion  of  the  civilized  world.  This  increasing  na- 
tional sensitiveness,  this  regard  for  what  Jefferson  called  a  "decent  respect 
for  the  opinions  of  mankind,"  is  one  of  the  healthiest  signs  of  a  new 
conception  of  international  responsibility;  and  in  proportion  as  the 
amenability  of  Governments  to  public  opinion  increases  it  should  be  our 
endeavor  to  see  that  this  opinion  is  more  fully  instructed  and  correctly 
informed  in  regard  to  international  obligations  and  duties.  The  conditions 
under  which  international  relations  are  maintained  to-day  differ  widely 
from  those  of  a  century  ago.  Increased  facilities  for  travel  and  communica- 
tion, a  more  general  knowledge  of  modern  languages,  and  more  extensive 
commercial  relations  have  brought  about  a  condition  of  mutual  inter- 
dependence and  intercourse  among  the  peoples  of  different  nations  such 
as  was  formerly  quite  unknown.  The  world  is  to-day  animated  by  a 
larger  spirit  of  internationalism  than  ever  before,  and  the  point  of  view 
of  the  individual  is  becoming  more  and  more  that  of  what  President  Butler 

3  The  Science  of  International  Law,  The  American  Journal  of  International  Law, 
Vol.  II,  p.  324. 
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has  aptly  called  the  international  mind4— a  mind  which  regards  other 
peoples  not  as  rivals  to  be  suspected,  distrusted,  or  antagonized,  but  as 
friends  who  are  entitled  to  sympathy  and  cooperation  in  the  great  task  of 
promoting  a  common  civilization— a  willingness  to  measure  the  civiliza- 
tion and  regard  the  rights  of  other  peoples  from  their  own  point  of  view 
and  by  their  own  standards  rather  than  from  the  viewpoint  and  according 
to  the  standards  of  the  regarding  individual  or  nation. 

It  is,  of  course,  not  to  be  expected  that  the  masses  of  the  people  in  any 
country  will  ever  become  experts  in  international  law  or  will  even  study 
it,  yet  if  the  thousands  who  annually  go  through  the  colleges  and  uni- 
versities and  who,  it  may  be  assumed,  will  become  the  leaders  of  thought 
and  opinion  in  their  several  communities,  were  required  or  even  given 
an  opportunity  to  study  international  law  as  they  are  required  to  study 
history,  political  economy,  philosophy,  and  other  branches  of  learning, 
the  national  gain  would  be  very  great;  that  part  of  public  opinion  which 
directs  and  controls  would  be  more  intelligent;  the  viewpoint  of  the  in- 
ternational mind  more  general;  and  enlightened  notions  of  international 
responsibilities  more  widely  diffused. 

II.  Present  Status  of  International  Law  in  the  Colleges 
and  Universities 

The  multiplication  of  the  facilities  for  the  teaching  of  international 
law  and  the  increase  of  interest  in  its  study  in  recent  years  have  been 
very  marked  in  all  the  countries  of  America,  although  it  can  hardly  be 
said  that  this  progress,  especially  in  North  America,  has  attained  the 
degree  reached  on  the  continent  of  Europe.  This  increase  of  interest  has 
manifested  itself  in  numerous  ways  and  under  various  forms. 

First  of  all,  it  has  shown  itself  in  the  wider  recognition  which  the  study 
of  international  law  has  been  given  in  the  curricula  of  the  colleges  and 
universities  and  in  the  increasing  number  of  students  who  annually  take 
it  as  a  part  of  their  college  course.  A  generation  ago  international  law 
was  taught  only  in  a  few  of  the  larger  universities,  and,  for  the  most 
part,  the  character  of  the  instruction  was  indifferent  and  the  subject  was 
taken  by  a  comparatively  small  number  of  students.  Chairs  of  inter- 
national law  were  almost  as  rare  as  professorships  of  aeronautics  are 

4  See  his  book,  The  International  Mind,  1913,  Chap.  5:  "The  international  mind 
is  nothing  else  than  that  habit  of  thinking  of  foreign  relations  and  business,  and  that 
habit  of  dealing  with  them,  which  regard  the  several  nations  of  the  civilized  world  as 
friendly  and  cooperating  equals  in  aiding  the  progress  of  civilization,  in  developing 
commerce  and  industry,  and  in  spreading  enlightenment  and  culture  throughout  the 
world.  It  is  as  inconsistent  with  the  international  mind  to  attempt  to  steal  some  other 
nation's  territory  as  it  would  be  inconsistent  with  the  principles  of  ordinary  morality 
to  attempt  to  steal  some  other  individual's  purse.  Magnitude  does  not  justify  us  in 
dispensing  with  morals." 
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to-day.  International  law  had  hardly  attained  the  dignity  of  a  science,  the 
literature  of  the  subject  was  comparatively  scant  and  unscientific,  service- 
able text  books,  collections  of  cases,  digests,  and  other  apparatus  for  the 
use  of  teachers  and  students  were  largely  lacking.  Scientific  journals  were 
nonexistent,  at  least  in  the  English  language,  and  popular  interest  in 
the  subject  was  relatively  small. 

But  happily  this  situation  has  lately  undergone  a  remarkable  change. 
A  knowledge  of  international  law  has  more  and  more  come  to  be  regarded 
as  a  part  of  the  liberal  education  of  college-trained  men.  An  investiga- 
tion made  by  the  Carnegie  Endowment  for  International  Peace  in  19125 
revealed  the  fact  that  244  colleges,  universities,  and  other  higher  educa- 
tional institutions  were  offering  courses  on  public  or  private  international 
law,  and  that  in  a  goodly  number  of  such  institutions  it  was  a  required 
subject  for  graduation.  The  number  of  hours  devoted  to  the  course  ranged, 
with  a  few  exceptions,  from  36  to  120  per  year,  and  the  number  of 
students  taking  it  from  2  to  160.  Altogether  some  3,500  students  were 
reported  as  taking  courses  in  international  law  in  the  various  educational 
institutions  of  the  country  during  the  academic  year  1911-12. 

Gratifying  as  this  showing  was,  however,  it  disclosed  the  fact  that  there 
were  still  more  than  300  universities,  colleges,  and  other  higher  educa- 
tional institutions  in  which  no  opportunities  for  the  study  of  this  fascinat- 
ing and  valuable  subject  were  being  offered.  More  regrettable  still,  it 
was  found  that  of  the  122  law  schools  of  the  United  States,  international 
law  was  being  taught  in  only  64,  and  of  these  latter  it  was  a  required 
subject  in  but  28.  In  those  in  which  the  course  was  merely  elective,  the 
number  of  students  actually  taking  it  was  comparatively  small  and  in 
some  instances— and  this  was  most  often  the  case  in  the  larger  university 
law  schools— the  number  was  an  insignificant  proportion  of  the  total  num- 
ber registered.  This  may  be  explained  to  a  slight  extent  by  the  fact  that 
some  law  students  had  already  taken  international  law  in  their  under- 
graduate course,  but  the  principal  reason  is  to  be  found  in  the  all  too 
prevalent  opinion  among  members  of  the  bar  in  this  country  that  a 
knowledge  of  international  law  is  of  no  immediate  value  to  the  practi- 
tioner and  therefore  the  time  of  the  law  student  in  college  should  be 
devoted  to  the  study  of  subjects  which  bear  more  directly  upon  his 
professional  course  and  a  knowledge  of  which  will  be  of  more  practical 
use  to  him  at  the  bar.6  It  may  be  doubted,  however,  whether  this  opinion 
is  well  founded.  The  truth  is,  the  amount  of  litigation  involving  issues 

s  "Report  on  the  Teaching  of  International  Law  in  the  Educational  Institutions  of 
the  United  States,"  Washington,  1913. 

6  Compare  the  remarks  of  Prof.  John  D.  Lawson,  dean  of  the  University  of  Missouri 
Law  School,  in  the  Proceedings  of  the  American  Society  of  International  Law,  1914, 
p.  279. 
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which  turn  upon  questions  of  international  law  is  already  very  con- 
siderable and  is  rapidly  increasing,  so  that  a  knowledge  of  international 
law  is  becoming  more  and  more  indispensable  to  the  professional  equip- 
ment of  the  general  practitioner.7 

Prof.  Wambaugh,  of  the  Harvard  University  Law  School,  speaking 
before  the  American  Society  of  International  Law  at  its  annual  meeting  in 
1914,  said:  "I  think  the  most  astonishing  discovery  which  we  have  been 
making  is  that  so  much  of  international  law  is  the  subject  matter  of 
litigation  and  can  be  found  in  the  decided  cases  and  hence  can  be  studied 
with  perfect  propriety  in  the  law  schools  and  by  prospective  lawyers."8 

The  result  of  the  current  conception  regarding  the  uselessness  of  a 
knowledge  of  international  law  as  a  part  of  the  education  of  members 
of  the  bar  and  the  consequent  neglect  of  the  subject  by  so  many  of  the 
law  schools  is  that  the  great  majority  of  American  lawyers— the  class  from 
which  the  judges,  the  diplomatic  representatives,  members  of  the  legisla- 
ture, and  the  chief  executive  functionaries  are  for  the  most  part  taken 
—rarely  receive  any  training  in  this  important  subject  during  their 
college  courses.9  The  desirability  of  introducing  the  study  of  international 
law  in  the  law  schools  where  it  is  not  already  taught  and  of  requiring 
a  knowledge  of  its  fundamental  principles  as  a  condition  of  admission  to 
the  bar  was  considered  in  1914  by  the  National  Conference  of  Teachers  of 

7  If  evidence  of  the  interrelationship  of  municipal  and  international  law,  and  par- 
ticularly the  very  remarkable  extent  to  which  municipal  law  is  affected  by  interna- 
tional law  in  time  of  war,  is  desired,  it  may  be  found  in  Baty  and  Morgan's  treatise  on 
"War,  Its  Conduct  and  Legal  Results,"  London,  1915. 

8  Proceedings  of  the  society,  1914,  p.  301.  Prof.  Wambaugh  relates  that  an  investiga- 
tion which  he  had  made  of  the  decisions  of  the  United  States  Supreme  Court  with  a 
view  of  finding  all  the  decisions  which  turned  on  questions  of  international  law  re- 
vealed the  astonishing  result  that  there  were  nearly  2,500  such  cases.  "In  the  light  of 
these  facts,"  he  adds,  "I  am  sure  it  will  be  only  reasonable  to  suggest  to  the  ordinary 
law  school  that  international  law  has  come  really  and  truly  within  the  scope  of  the 
lawyer  and  should  now  have  a  place  in  the  law  school  curriculum." 

8  See  on  this  point  an  address  entitled  "The  Education  of  the  Lawyer  in  Relation  to 
Public  Service,"  delivered  before  the  American  Bar  Association  at  Salt  Lake  City, 
August  17,  1915,  by  Charles  E.  Shepard,  Esq.  (The  American  Law  School  Review, 
November,  1915,  pp.  23-28.)  Pleading  for  a  knowledge  of  international  law  as  a  part 
of  the  education  of  the  bar,  Mr.  Shepard  remarks  that  "it  is  certain  that  a  considerable 
portion  of  the  members  of  the  bar  will  in  tiieir  day  and  generation  fill  public  offices, 
some  of  them  high  and  important  offices,  that  many  others  will  take  part  in  public 
discussion  and  political  action,  and  that  all  should  be  fitted  to  do  diat  intelligently  and 
creditably.  In  democratic  America,  to  be  a  lawyer  inevitably  breeds  interest  in  public 
affairs;  and  participation  follows  interest.  It  is  a  familiar  fact  that  a  very  large  part  of 
the  higher  officers  in  both  State  and  National  governments  are  lawyers.  A  majority  of 
the  Presidents,  very  many  Cabinet  members,  diplomats,  governors  and  administrative 
officers  of  the  State,  and  thousands  of  legislators,  State  and  Federal,  have  been  trained 
for  the  bar.  When  our  country  is  served  to  such  a  degree  by  its  lawyers,  it  is  well  to 
ask  ourselves:  What  shall  we  teach  these  law  students  to  make  them  fit  for  public 
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International  Law,  already  referred  to,  and  a  resolution  was  adopted 
"earnestly  requesting"  that  all  law  schools  where  it  is  not  now  offered 
add  such  a  course  to  their  curricula.  A  resolution  was  also  adopted  call- 
ing the  attention  of  State  bar  examiners  to  the  importance  of  requiring 
some  knowledge  of  the  elements  of  international  law  as  a  condition  of 
admission  to  the  bar  and  urging  them  to  make  international  law  one  of 
the  prescribed  subjects  for  the  examination.  By  another  resolution  the 
American  Bar  Association  was  likewise  requested  to  use  its  influence  to 
bring  about  this  reform.10  The  adoption  of  these  recommendations  was 
advocated  with  special  earnestness  by  the  law  professors  at  the  confer- 
ence. I  may  also  add  in  this  connection  that  the  first  Pan  American 
Scientific  Congress,  held  at  Santiago,  Chile,  in  December,  1908,  adopted 
a  resolution  recommending  that  the  faculties  of  jurisprudence  and  social 
science  in  all  American  States  give  special  attention  to  the  study  of 
questions  of  international  law  of  particular  interest  to  the  people  of  the 
American  continents,  and  it  is  to  be  hoped  that  this  congress  will  renew 
the  recommendation  and  that  it  will  be  more  generally  adopted  by 
university  faculties. 

In  the  States  of  Latin  America  popular  interest  in  international  law  is 
more  general  than  in  the  United  States.  There  the  study  of  it  occupies  a 
place  in  the  curricula  of  all  the  universities  along  side  of  private  law, 
constitutional  law,  history,  political  science,  and  other  related  subjects. 
The  newspapers  devote  much  more  attention  to  the  discussion  of  questions 
of  international  law  than  do  those  of  the  United  States;  numerous  so- 
cieties have  been  founded  for  the  study  and  promotion  of  interest  in  the 
subject  and  the  number  of  educated  men  who  have  been  trained  in  inter- 
office and  apt  for  public  affairs,  so  that  the  republic  shall  take  no  harm?"  Answering 
this  question  he  observes  that,  "Foremost,  perhaps,  is  international  law.  It  is  a  his- 
torical study  of  deep  interest,  as  showing  the  growth  of  civilization,  and  the  reflex 
action  of  commerce  and  industry— that  is,  of  life— on  law.  In  that  light  it  measures  the 
increasing  control  of  the  people,  who  carry  on  commerce  and  industry,  on  their  rulers, 
who  by  their  armies  and  navies  make  war  and  by  their  treaties  make  peace,  and  by 
both  make  international  law.  It  is  therefore  a  humane  study,  in  the  university  sense 
of  the  literas  humaniores,  and  a  humanitarian  study,  as  exhibiting  the  amelioration  of 
war.  .  .  .  Need  I  add  that  of  this  sufficient  number,  lawyers,  who  are  the  natural 
leaders  of  opinion  on  whatever  touches  their  sphere,  should  form  a  large  part?  And 
certainly,  if  any  studies  are  to  be  required  for  entrance  to  the  bar  besides  those  imme- 
diately pertinent  to  ordinary  practice,  this  should  be  one  wherever  it  is  not  already 
pursued.  .  .  .  International  law  is  of  increasing  practical  importance.  The  ease  and 
speed  of  communication  and  of  transportation  have  become  so  great  that  questions 
of  international  law,  private  and  public,  and  of  comparative  law  are  constandy  arising 
in  commercial  centers,  and  those  subjects  for  their  professional  value  merit  the  atten- 
tion of  the  ambitious  student." 

10  The  American  Bar  Association  at  its  annual  meeting  in  1916  unanimously  adopted 
a  resolution  urging  the  State  bar  examiners  to  require  applicants  for  admission  to  the 
bar  to  pass  an  examination  in  international  law. 
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national  law,  diplomacy,  and  diplomatic  history  is  larger  in  proportion  to 
the  total  than  is  the  case  in  the  United  States.11 

In  all  the  Latin  American  universities,  as  stated  above,  international 
law  is  taught  and  generally  in  the  law  schools  it  is  required  for  graduation. 
In  the  universities  of  Argentina,  for  example,  a  full  year  is  devoted  to 
public  international  law  and  another  year  to  private  international  law.  In 
the  four  government  universities  of  Colombia  (Bogota,  Cauca,  Antioquia, 
and  Bolivar)  two  years  are  devoted  to  the  study  of  international  public 
and  private  law,  diplomatic  history,  and  Colombian  treaties.  In  the 
University  of  Habana,  a  knowledge  of  international  law  is  required  for 
the  degree  of  doctor  of  civil  law,  the  holders  of  which  alone  are  entitled 
to  practice  before  all  the  courts  of  the  Republic.  The  study  of  public 
international  law  is  required  of  candidates  for  the  degree  of  doctor  of 
public  law,  the  holders  of  which  are  qualified  for  admission  to  the 
diplomatic  and  civil  service  but  not  to  practice  law.  Although  public  in- 
ternational law  is  not  required  of  candidates  for  the  degree  of  doctor  of 
civil  law,  as  a  matter  of  fact,  most  of  them  take  it. 

In  the  universities  of  Sao  Paulo,  La  Plata,  and  most  of  the  other  Latin 
American  law  schools,  both  public  and  private  international  law  are 
prescribed  courses  of  study.  It  may  be  remarked  in  this  connection  that 
the  aim  of  the  Latin  American  law  school  differs  in  one  important  respect 
from  those  of  the  United  States— namely,  that  their  courses  of  study  are 
intended  not  only  to  train  men  for  the  bench  and  the  bar,  but  also  for 
the  diplomatic,  administrative,  and  other  public  services.  In  addition, 
therefore,  to  courses  in  private  law,  they  offer  courses  in  international 
law,  diplomacy,  administrative  and  constitutional  law,  and  even  political 
economy,  public  finance  and  political  science,  either  in  a  combined 
course  or  in  a  separate  but  affiliated  faculty.12  That  this  more  liberal  and 
broader  instruction  furnishes  a  better  equipment  for  successful  careers 
in  the  public  service  than  does  the  technical  study  of  the  private  law 
pure  and  simple,  few  persons  will  deny.  It  also  tends  to  give  the  lawyer 

11  His  excellency,  Mr.  Da  Gama,  Brazilian  ambassador  to  the  United  States,  said  in 
an  address  before  the  American  Society  of  International  Law  at  its  meeting  in  Wash- 
ington in  1914:  "They  say  that  in  South  America  we  make  too  much  fuss  about  inter- 
national law.  It  is  perhaps  an  idealistic  view  of  human  purposes  and  dealings;  but, 
really,  we  think  that  the  law  of  nations  is  one  of  our  safeguards  in  international  life 
and  we  have  been  studying  it  with  a  sense  of  dignity  and  respect  for  ourselves."  Pro- 
ceedings of  the  society,  p.  267. 

°Cf.  Brandon,  "Latin  American  Universities  and  Special  Schools,"  p.  44,  Wash- 
ington, 1913.  Thus  the  law  school  of  Buenos  Aires  offers  a  two-year  course  for  the 
training  of  diplomatic  and  consular  officers.  The  course  includes  such  subjects  as  civil, 
constitutional,  maritime,  and  international  law,  diplomacy,  political  economy,  finance, 
statistics,  and  tariff  and  consular  legislation.  There  is  likewise  a  two-year  course  for 
training  in  administration. 
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a  less  technical  point  of  view,  and  to  liberalize  the  legal  profession  as  a 
whole. 

Such  is  the  present  status  of  international  law  in  the  educational  system 
of  the  American  States.  While  it  is  far  from  occupying  the  place  which 
its  importance  requires  in  countries  where  public  opinion  plays  a  domi- 
nant role,  the  progress  that  has  been  made  in  recent  years  is  highly 
gratifying  and  the  signs  indicate  a  still  further  advance  in  the  direction 
of  a  wider  recognition  of  the  subject  in  the  curricula  of  the  colleges  and 
universities.  The  creation  of  new  chairs  of  international  law,  the  introduc- 
tion of  courses  in  the  subject  by  departments  of  political  science  and 
history,  the  publication  of  new  and  up-to-date  manuals  and  textbooks  for 
the  convenience  of  teachers  and  students,  the  growing  output  of  litera- 
ture, the  organization  of  societies  for  the  study  of  questions  of  inter- 
national law  and  the  promotion  of  popular  interest  in  the  subject,  the 
establishment  of  scientific  journals  for  the  publication  of  the  results  of 
the  researches  of  scholars  and  for  the  interchange  of  views  by  specialists, 
the  publication  by  governments  of  digests,  collections  of  treaties  and 
other  public  documents  of  interest  to  teachers  and  students— these  are 
some  of  the  evidences  of  the  increasing  interest  in  the  study  of  inter- 
national law  and  of  the  desire  to  increase  the  facilities  for  the  teaching 
and  study  of  the  subject. 

While  the  European  literature  is  still  much  more  extensive  and  on  the 
whole  more  valuable,  there  is  already  a  very  creditable  American  litera- 
ture and  it  is  rapidly  increasing.  In  North  America  the  older  treatises, 
commentaries,  histories,  and  digests  of  Wheaton,  Kent,  T.  D.  Woolsey, 
Trescott,  Lyman,  W.  B.  Lawrence,  Dana,  Field,  Halleck,  Pomeroy,  and 
Wharton  have  been  followed  by  a  large  number  of  general  and  special 
contributions  by  writers  like  Moore,  Taylor,  Snow,  Davis,  Stockton,  T.  S. 
Woolsey,  Wilson,  Hershey,  Scott,  Bordwell,  Reinsch,  Gregory,  Hyde, 
Benton,  Callahan,  Stowell,  Borchard,  Admiral  Mahan,  Foster,  Hender- 
son, Latane,  Schuyler,  Ralston,  Holls,  Hull,  Crandall,  Van  Dyne,  and 
others.  Some  of  these  are  general  treatises  designed  primarily  for  use  as 
text  books  in  the  colleges;  others  are  special  studies  of  particular  ques- 
tions of  international  law  or  diplomatic  history.  Among  the  works  that 
have  lightened  immensely  the  burden  of  the  teacher  and  at  the  same 
time  made  available  for  the  use  of  public  officials  and  men  of  affairs  a 
vast  mass  of  information  relating  to  almost  every  question  of  international 
law  may  be  mentioned  Prof.  J.  B.  Moore's  monumental  digest  of  inter- 
national law  published  by  the  Government  in  eight  volumes.  If  scholars 
could  be  found  in  other  countries  to  perform  a  similar  public  service  and 
their  governments  could  be  induced  to  publish  and  distribute  such 
collections,  the  teaching  of  international  law  and  diplomatic  history  would 
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be  greatly  facilitated  and  at  the  same  time  popular  interest  in  the  subject 
would  be  powerfully  stimulated. 

In  Latin  America,  where  interest  in  the  science  of  international  law 
has  always  been  very  great,  the  literature  of  the  subject  is  also  consider- 
able in  quantity  and  creditable  in  quality.  Among  their  contributions  those 
of  Calvo  are,  of  course,  best  known  in  this  country.13  With  the  exception 
of  Pradier-Foderes  ponderous  Traite  de  Droit  International  Public  in 
eight  volumes,  Calvo's  principal  treatise  enjoys  the  distinction  of  being  the 
most  elaborate  single  contribution  ever  made  to  the  literature  of  inter- 
national law.  Other  Latin  American  authors  whose  contributions  are  less 
well  known  in  the  United  States  may  be  mentioned:  Alcorta,14  Alvarez,15 
Bustamante,  Bello,16  Drago,17  Prida,18  Toro,19  Seijas,20  Lisboa,21  Pensa,22 
Vivot,23  Quesada,24  Urrutia,25  Zeballos,  Tobar,  Triana,  Matte,  Concha,  and 
others.  Next  to  Calvo,  the  works  of  Alvarez  are  probably  best  known 
to  North  American  scholars.  He  has  been  a  frequent  contributor  to  the 
American  Journal  of  International  Law  and  the  Revue  Generale  de  Droit 
International  Public,  and  his  thesis  that  there  is  a  body  of  American 
international  law  more  or  less  separate  and  distinct  from  the  general 
system  of  international  law  has  been  the  subject  of  much  comment.  Aside 
from  their  contributions  to  the  literature,  the  jurists,  and  publicists  of 
Latin  America  have  made  notable  contributions  to  the  development  of 
international  law   and   to   the   formulation   of   important   international 

13  Calvo's  principal  work  was  his  he  Droit  International  Theorique  et  Pratique 
precede  d'un  Expose  historique  des  Progres  de  la  Science  du  Droit  des  Gens  (5th  ed., 
6  vols.,  1896).  He  was  also  the  author  of  Derecho  Internacional  Teorico  y  Prdtico  de 
Europa  y  America  (2  vols.,  1868);  Manuel  de  Droit  International;  Recueil  Complet 
des  Traites,  Conventions,  etc.,  du  tous  les  Etats  de  I'Amerique  a  nos  Jours  (1862-69); 
Dictionnaire  du  Droit  International  Public  et  Privee  (2  vols.,  1885);  and  Dictionnaire 
manuel  de  la  Diplomatic  et  du  Droit  International  Public  et  Privee  (1885). 

14  Cours  de  Droit  International  public  (Paris,  1887). 

BLe  Droit  International  Americain  (Pairis,  1910);  Latin  America  and  International 
Law  (1909);  La  nationality  dans  le  Droit  International  Americain  (Paris,  1907);  La 
Grande  Guerre  Europeenne  et  la  neutralite  du  Chile  (Paris,  1916). 

18  Principios  de  Derecho  Internacional  (Madrid,  1883). 

17  Les  Emprunts  d'Etat  et  leurs  Rapports  avec  la  Politique  Internationale  (1907);  La 
Republica  Argentina  i  el  caso  de  Venezuela  (1903);  and  Cobro  coercitivo  de  Deudas 
Publicas  (1906). 

18  Estudios  de  Derecho  Internacional  (Madrid,  1901). 

"Notas  sobre  Arbitraje  Internacional  en  las  Republicas  Latino-Americanas  (San- 
tiago, 1898). 

20  El  Derecho  Internacional  Hispano-Americano  Publico  y  Privado  (Caracas,  1884). 

21  Les  Fonctions  diplomatiques  en  Temps  de  Paix  (Santiago,  1908). 

22  La  Republique  et  le  Canal  de  Panama  (Paris,  1906). 

23  La  Doctrina  Drago  (Buenos  Aires,  1910). 

24  Arbitration  in  Latin  America  (Rotterdam,  1907). 

25  La  Evolucion  del  Principio  de  Arbitraje  en  America  (Bogota,  1908). 
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policies.  It  was  Drago  who  proposed  the  rule  which  subsequently  found 
its  way  into  The  Hague  Convention  forbidding  intervention  for  the  forci- 
ble collection  of  debts  due  from  one  State  to  the  citizens  or  subjects  of 
other  States,  and  it  was  the  eloquent  Triana  of  Colombia  who  stirred  the 
Second  Hague  Conference  by  his  impassioned  denunciation  of  the  prac- 
tice of  belligerents  of  sowing  mines  in  the  high  seas.  By  their  advocacy 
of  the  freedom  of  the  seas,  of  the  rights  of  neutrals,  of  the  political 
equality  of  States,  and  especially  of  arbitration  as  a  means  of  settling 
international  differences— the  frequent  use  of  which  in  practice  by  the 
Latin  American  States  has  been  described  by  Senor  Quesada  in  his  work 
on  "Arbitration  in  Latin  America"— they  have  shown  an  enlightened  inter- 
est in  the  progressive  development  of  international  law. 

Interest  in  the  study  of  international  law  in  America,  as  well  as  the 
facilities  for  teaching  it,  have  been  greatly  increased  by  the  founding  of 
societies  of  international  law  in  a  number  of  American  countries,  and 
particularly  by  the  establishment  of  the  American  Journal  of  Inter- 
national Law,  which  serves  as  the  organ  of  the  American  Society  of 
International  Law.  This  society  holds  annual  meetings  in  the  city  of 
Washington  for  the  discussion  by  specialists  of  questions  of  international 
law  and  foreign  policy,  and  the  papers  read  at  the  meetings  are  printed  in 
the  annual  volume  of  proceedings.  The  Journal  is  a  quarterly  publication 
of  high  grade,  which  contains  in  addition  to  articles  by  specialists,  critical 
reviews  of  new  books,  chroniques  of  international  events,  digests  of  the 
decisions  of  the  highest  courts  in  cases  involving  questions  of  interna- 
tional law,  decisions  of  international  tribunals  and  commissions,  indexes 
to  the  periodical  literature  and  the  texts  of  treaties,  and  other  important 
international  acts.  As  an  aid  to  teachers  and  students  of  international  law 
it  is  indispensable,  and  its  distinguished  editor,  Dr.  J.  B.  Scott,  is  render- 
ing a  distinct  service  to  the  cause  of  international  law  not  only  in  America 
but  throughout  the  world.  Through  the  generosity  of  the  trustees  of  the 
Carnegie  Endowment  for  International  Peace,  provision  has  been  made 
for  the  printing  of  a  Spanish  edition  of  this  valuable  periodical,  as  well 
as  the  annual  volume  of  the  proceedings  of  the  society,  for  circulation 
in  the  countries  of  Latin  America,  where  they  are  now  available  in  the 
Spanish  language  to  those  who  do  not  read  English.  By  this  means  the 
usefulness  of  the  Journal  to  teachers  and  students  has  been  greatly  en- 
larged and  at  the  same  time  its  influence  as  an  agency  for  the  populariza- 
tion of  interest  in  the  study  of  international  law  powerfully  increased. 

In  this  connection  I  may  add  that  the  Carnegie  Endowment  for  Inter- 
national Peace  has  rendered  another  notable  service  to  teachers,  students, 
and  all  others  who  are  interested  in  the  study  of  international  law,  by 
undertaking  the  republication  of  a  series  of  classics  embracing  the  works 
of  the  great  institutional  writers  of  the  sixteenth,  seventeenth,  and  eight- 
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eenth  centuries,  such  as  Gentilis,  Legnano,  Zouch,  Wolff,  Vattel,  and 
others.  The  plan  provides  for  the  reprinting  of  the  original  text  in  the 
language  in  which  it  was  written,  accompanied  by  an  English  translation 
and  edited  by  specialists.  A  number  of  these  classics  have  already  been 
reprinted  and  distributed.  The  result  will  be  to  make  available  in  the 
English  language,  to  students  and  teachers,  an  important  body  of  source 
material  much  of  which  was  formerly  not  actually  available  because  it 
was  published  in  Latin. 

Among  other  services  which  the  Carnegie  Endowment  has  undertaken 
with  a  view  to  stimulating  wider  interest  in  international  law  and  for 
making  more  easily  accessible  important  source  material  and  other  aids 
for  the  convenience  of  teachers  and  students  may  be  mentioned  the 
publication  of  the  documents  relating  to  the  work  of  the  two  Hague 
conferences,  including  the  reports  presented  to  the  conferences  by  the 
various  commissions,  the  collection  and  publication  of  documents  relating 
to  international  arbitrations,  arbitration  treaties,  and  other  agreements  of 
an  arbitral  character,  the  decisions  of  English  and  American  courts  in 
cases  involving  questions  of  international  law,  synopses  of  the  decisions  of 
the  permanent  court  of  arbitration  at  The  Hague,  English  translations  of 
Fiore's  II  Diritto  International  Codificato,  Oppenheim's  Zukunft  des 
Volkerrechts,  and  other  treatises  published  in  foreign  languages,  and  the 
publication  of  a  bibliography  of  Latin-American  writers  on  international 
law,  including  a  historical  account  of  the  development  of  the  science 
of  international  law  in  Latin  America  with  an  appreciation  of  the  con- 
tributions made  by  each  country.  The  Endowment  also  has  under  con- 
sideration projects  for  the  preparation  and  publication  of  an  elaborate 
bibliography  of  international  law  and  for  the  exchange  of  professors  of 
international  law  among  the  various  countries  of  America  and  Europe. 

Societies  of  international  law  have  recently  been  organized  in  a  number 
of  Latin-American  States,  and  as  I  now  write  news  comes  of  the  forma- 
tion of  the  latest  of  these,  the  Cuban  society,  under  the  presidency  of  Dr. 
Antonio  de  Bustamante,  of  Habana.  With  a  view  to  encouraging  the 
formation  of  such  societies,  the  executive  committee  of  the  American 
society  has  arranged  to  furnish  the  American  Journal  of  International  Law 
at  a  substantially  reduced  subscription  price  to  the  members  of  all  such 
societies  having  a  membership  of  at  least  25  persons.  Recognizing  the 
great  value  to  the  cause  of  international  law  of  scientific  periodicals 
devoted  to  the  study  of  questions  of  international  law,  the  Carnegie 
Endowment  has  also  adopted  the  policy  of  aiding  such  periodicals  by 
means  of  subventions  or  by  taking  a  specified  number  of  subscriptions. 

A  recent  important  step  undertaken  with  a  view  to  promoting  the 
scientific  study  of  international  law  in  the  countries  of  America  has  been 
the  formation  of  the  American  Institute  of  International  Law.  Among  its 
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declared  objects  is  to  aid  the  scientific  development  of  international  law, 
the  promotion  of  interest  in  its  study,  the  discussion  of  problems  peculiar 
to  the  American  countries,  the  publication  of  diplomatic  documents, 
treaties,  arbitral  awards,  and  other  international  acts,  and  to  encourage  the 
foundation  of  national  societies.26  It  is  to  be  hoped  that  this  society  will  in 
time  come  to  occupy  the  place  and  exert  the  influence  in  America  which 
the  Institute  of  International  Law  has  long  done  in  Europe. 

A  review  of  the  more  recent  agencies  for  the  promotion  of  the  study 
of  the  scientific  study  of  international  law  would  be  incomplete  without 
mention  of  the  establishment  of  the  Academy  of  International  Law  at  The 
Hague  for  the  purpose  of  providing  during  the  summer  months  of  each 
year  courses  of  specialized  instruction  for  advanced  students  by  dis- 
tinguished authorities  in  the  field  of  international  law.  The  instruction  was 
to  have  begun  in  the  summer  of  1915,  but  on  account  of  the  European 
war  the  opening  of  the  academy  was  postponed. 

III.  The  Means  by  Which  the  Study  of  International  Law 
May  Be  Improved 

Turning  now  to  the  third  part  of  my  subject— namely,  the  means  by 
which  the  teaching  and  study  of  international  law  may  be  improved— I 
am  able  to  say  little  more  than  emphasize  again  the  importance  of  those 
agencies  and  methods  by  which  popular  interest  in  the  subject  has  already 
been  awakened  and  strengthened  in  recent  years.  We  do  not  need  to 
devise  new  schemes  and  methods;  those  to  which  I  have  already  called 
attention,  such  as  a  wider  introduction  of  the  study  in  the  curricula  of  the 
schools,  the  requirement  of  a  knowledge  of  the  fundamental  principles  of 
international  law  for  the  law  degree  and  for  admission  to  the  bar,  the 
establishment  of  new  chairs  of  international  law  in  the  colleges  and  uni- 
versities, more  adequate  provision  for  the  better  training  of  teachers,  the 
preparation  of  better  and  more  up-to-date  textbooks,  digests,  collec- 
tions of  cases,  bibliographies,  indexes,  and  other  pedagogical  apparatus, 
wherever  this  is  possible,  the  organization  of  societies  for  the  scientific 
and  popular  study  of  questions  of  international  law  and  for  the  promo- 
tion of  wider  interest  in  such  study,  and  the  establishment  of  scientific 
journals— these  agencies  need  only  to  be  continued  and  their  scope  ex- 
tended in  order  to  arouse  a  still  wider  interest  in  the  subject  of  inter- 
national law  and  to  insure  a  place  for  it  in  the  educational  system  and 
in  the  national  life,  which  its  importance  demands.  With  increased  inter- 
est in  the  subject  will  come  more  adequate  provision  for  instruction  and 
better  facilities  for  teaching  it,  and  consequently  higher  standards  of 
efficiency  in  the  character  of  the  instruction  given. 

38  See  the  American  Journal  of  International  Law,  Vol.  VI,  pp.  949-975,  and  Vol. 
VII,  pp.  163-167. 
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As  has  been  said,  the  American  Society  of  International  Law,  one  of 
the  declared  objects  of  which  is  to  foster  the  study  of  international  law, 
took  the  initiative  in  calling  a  conference  of  teachers  of  international 
law  and  related  subjects  in  the  more  important  universities  and  law 
schools  of  the  United  States  to  meet  in  Washington  in  April,  1915,  to 
consider  the  present  status  of  international  law  in  the  educational  system 
of  the  country  and  to  adopt  means  for  increasing  the  facilities  for  teach- 
ing it  and  for  promoting  its  future  development. 

After  a  full  consideration  of  the  various  questions  submitted,  the  con- 
ference adopted  a  number  of  recommendations  looking  toward  a  wider 
introduction  of  the  study  of  international  law  in  the  colleges  and  uni- 
versities, provision  for  better  facilities  for  teaching  and  studying  the 
subject,  the  elevation  of  the  existing  standards,  etc. 

As  I  have  said,  the  conference  recommended  that  the  subject  be  intro- 
duced in  the  curricula  of  all  laws  schools  where  it  is  not  now  taught  and 
that  a  knowledge  of  its  elements  be  required  for  admission  to  the  bar.  It 
further  recommended  that  every  college  of  liberal  arts,  every  graduate 
school  and  every  university  summer  school  should  make  provision  for 
offering  such  courses:  that  whenever  possible  separate  and  distinct 
chairs  of  international  law  be  established;  and  that  lectures  by  specialists 
be  provided  for  in  all  institutions  where  such  provision  is  practicable. 
With  a  view  to  increasing  the  facilities  for  the  study  and  teaching  of  the 
subject  and  of  improving  the  character  of  such  instruction  the  conference 
recommended  that  a  carefully  prepared  bibliography  of  international  law 
and  related  subjects,  an  index  or  digest  of  the  literature,  and  inexpensive 
editions  of  public  documents  relating  to  international  law  be  prepared 
and  published;  that  courses  in  international  law  should,  wherever  possi- 
ble, extend  over  a  full  academic  year  and  be  divided  between  inter- 
national law  and  diplomacy;  that  in  the  teaching  of  international  law 
emphasis  be  laid  on  the  positive  nature  of  the  subject,  a  careful  distinc- 
tion being  observed  between  international  law  and  international  policy; 
and  where  international  law  is  taken  as  a  major  subject  for  the  doctor's 
degree,  the  course  should  be  followed  by  a  year's  attendance  upon  the 
academy  at  The  Hague.27 1  do  not  feel  able  to  add  anything  to  these  sug- 
gestions; most  if  not  all  of  them  are  entirely  practical,  and  they  represent 
the  views  of  the  professors  of  international  law  in  the  leading  universities 
and  colleges  of  the  United  States.  To  a  large  degree,  they  also  represent 
the  existing  practice  in  the  universities  of  Latin  America.  The  first  de- 
sideratum is,  as  I  have  said,  to  awaken  a  wider  interest  in,  and  a  larger 
appreciation  of,  the  practical  and  scientific  value  of  the  study  of  inter- 
national law.  When  this  condition  shall  have  come  about,  more  adequate 

"These  recommendations  are  printed  in  full  in  the  Proceedings  of  the  American 
Society  of  International  Law  for  1914,  pp.  315-324. 
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provision  for  teaching  it  will  no  doubt  be  provided,  more  and  better 
textbooks  and  other  pedagogical  aids  will  likewise  be  forthcoming,  and 
the  greatest  need  of  all,  perhaps,  more  competent  teachers  will  be  ready 
to  meet  the  resulting  demand. 


XIII 
THE  GERMAN  WAR  CODE* 

Introductory  Remarks 

If  we  compare  the  rules  which  regulate  the  conduct  of  war  today  with 
those  of  a  century  ago,  we  shall  be  struck  by  one  notable  difference: 
namely,  the  latter  were  for  the  most  part  unwritten,  that  is  to  say,  they 
consisted  in  the  main  of  a  body  of  custom  and  tradition  the  evidence  of 
which  was  found  in  the  treatises  of  text  writers  and  in  the  decisions  of 
the  courts,  whereas  those  of  today  are  for  the  most  part  written  and  are 
to  be  found  either  in  manuals  issued  by  governments  for  the  guidance  of 
their  commanders  in  the  field,  or  in  international  conventions  and  declara- 
tions which  have  been  ratified  by  the  great  body  of  states.1  The  rights 
and  duties  of  belligerents  are  therefore  no  longer  left  entirely  to  the 
arbitrary  determination  of  commanders  but  they  are  limited  by  definite 
written  rules  formulated  either  by  their  own  governments  or  by  inter- 
national conferences  representing  the  various  powers.  The  former,  of 
course,  are  binding  only  upon  the  armies  of  the  government  which  issues 
them;  the  latter  are  binding  on  all  belligerents  whose  governments  have 
ratified  the  conventions  in  which  they  are  found. 

The  starting  point  in  the  process  by  which  this  change  was  brought 
about  was  the  promulgation  by  President  Lincoln  in  1863  of  General 
Orders  No.  100,  entitled  "Instructions  for  the  Government  of  the  Armies 
of  the  United  States  in  the  Field."  These  "Instructions,"  as  is  well  known, 
were  prepared  by  a  distinguished  German-American  publicist,  Dr.  Francis 
Lieber,  who  had  served  under  Bliicher  at  Waterloo,  but  who  in  early  life, 
to  escape  the  oppression  of  his  own  country,  had  come  to  America  and 
for  many  years  was  a  professor  in  South  Carolina  College  and  later  a 
professor  in  Columbia  University.2  They  were  not  only  the  first  notable 
example  of  a  written  code  of  war  law  ever  issued  by  a  government,  but 
they  were  permeated  through  and  through  by  a  spirit  of  humanity;  they 
were  praised  by  the  international  jurists  of  Europe  and  they  exerted  a 

*  From  the  University  of  Illinois  Bulletin,  Vol.  XV,  No.  49  (1918).  Reprinted  by 
the  U.  S.  Committee  on  Public  Information  (1918). 

1  Compare  Holland,  "The  Laws  of  War  on  Land,"  p.  1,  and  Renault,  "War  and  the 
Law  of  Nations,"  American  Journal  of  International  Law,  January,  1915,  pp.  1  ff. 

3  The  imperative  need  during  the  Civil  War  for  a  written  code  for  the  guidance  of 
the  military  commanders,  many  of  whom  were  quite  unfamiliar  with  the  customs  and 
usages  of  warfare,  is  well  stated  by  General  George  W.  Davis  in  his  "Elements  of  In- 
ternational Law,"  3d  ed.,  pp.  499-500. 

[258] 
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marked  influence  upon  the  subsequent  development  of  the  laws  of  war.3 
They  remained  in  force  until  the  year  1914,  when  they  were  superseded 
by  a  new  code,  entiled  The  Rules  of  Land  Warfare,  which  was  largely 
a  revision  of  Lieber's  "Instructions."* 

The  obvious  advantages  to  a  nation  at  war  in  having  the  rules  which 
it  proposes  to  observe  in  the  conduct  of  hostilities  reduced  to  written  form 
in  order  that  commanders  and  troops  may  know  definitely  their  rights 
and  duties  and  thus  avoid,  through  ignorance  or  uncertainty,  infractions 
of  the  law  of  nations,  soon  impressed  other  governments,  and  a  goodly 
number  of  them  accordingly  followed  the  example  of  the  United  States 
and  issued  manuals  of  instructions  for  the  guidance  of  their  commanders 
and  troops  during  war.5  The  failure  of  many  states,  however,  to  follow 
this  course  caused  the  first  Hague  Peace  Conference  of  1899  to  adopt  a 
rule  imposing  upon  the  contracting  parties  to  the  Convention  respecting 
the  laws  and  customs  of  war  on  land  an  obligation  to  issue  instructions 
to  their  armed  land  forces,  which  instructions  were  required  to  be  in 
conformity  with  the  regulations  governing  land  warfare  annexed  to  the 
said  Convention,6  and  this  obligation  was  reaffirmed  by  the  correspond- 
ing Convention  of  1907.7 

The  first  government  to  act  in  pursuance  of  the  obligation  thus  imposed 
was  that  of  the  German  Empire,  which  in  1902  promulgated  a  manual 
entitled  Kriegsbrauch  im  Landkriege,  prepared  by  the  Great  General 
Staff  of  the  German  army.8  The  British  government  had  already  in  1884 

"  Compare  Spaight,  "War  Rights  on  Land,"  p.  14;  Martens,  "La  Paix  et  la  Guerre," 
p.  77;  Merignhac,  "Les  Lois  et  Coutumes  de  la  Guerre  sur  Terre,"  p.  21;  and  Davis, 
"Dr.  Francis  Lieber's  Instructions  for  the  Government  of  the  United  States  Armies  in 
the  Field,"  American  Journal  of  International  Law,  Vol.  I,  pp.  22  ff. 

*  The  authors  of  the  Rules  of  1914  say  that  "everything  vital"  in  Lieber's  "Instruc- 
tions" has  been  incorporated  in  the  new  manual.  Certain  obsolete  provisions  were  of 
course  omitted,  while  many  new  rules  made  necessary  by  the  Geneva,  the  Hague  and 
other  international  conventions  were  added. 

sThe  character  of  some  of  these  earlier  manuals  is  discussed  by  Holland  in  his 
"Studies  on  International  Law,"  Chap.  4,  and  by  Merignhac  in  his  Les  Lois  de  la 
Guerre  Continentale,  pp.  4  ff .  *  Article  I.  T  Article  I. 

8  Kriegsbrauch  im  Landkriege  (Kriegsgeschichtliche  Einzelschriften  Herausgegeben 
vom  Grossen  Generalstabe,  Heft  31,  Berlin,  1902).  The  Kriegsbrauch  has  been  trans- 
lated into  French  by  M.  Paul  Carpentier  under  the  title  Les  Lois  de  la  Guerre  Con- 
tinentale: Publication  du  Grand  Etat-Major  Allemand  (Paris,  2d  ed.,  1916)  and  a  very 
fair  and  impartial  analysis  of  it  has  been  made  by  the  well  known  French  writer 
Merignhac,  under  the  title  Les  Theories  du  Grand  Etat-Mapr  Allemand  sur  les  Lois 
de  la  Guerre  Continentale  (Paris,  1907).  An  English  translation  has  been  made  by 
Professor  J.  H.  Morgan  of  University  College,  London,  and  published  under  the  title 
The  War  Book  of  the  German  General  Staff  (New  York,  1915).  In  the  preparation  of 
this  study  I  have  used  the  English  translation  by  Morgan  and  the  French  translation 
by  Carpentier,  carefully  comparing  them  on  all  points  discussed. 
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issued  a  Manual  of  Military  Law,  prepared  by  a  group  of  distinguished 
jurists  and  military  officers.  It  has  been  frequently  revised  and  brought 
into  harmony  with  the  great  international  conventions  and  declarations, 
the  last  edition  having  appeared  in  the  year  1914.9  The  essential  part  of  it, 
namely,  the  chapter  on  the  "Laws  and  Usages  of  War  on  Land,"  was 
prepared  by  Colonel  Edmonds  of  the  British  army  and  by  Dr.  L.  Oppen- 
heim,  Whewell  Professor  of  International  Law  at  Cambridge.  The  French 
government,  likewise  in  pursuance  of  the  obligation  imposed  by  the 
Hague  Convention,  had  issued  a  manual  of  rules  and  instructions  pre- 
pared by  Lieutenant  Robert  Jacomet,  the  fourth  edition  of  which  ap- 
peared in  1913.10  Lieber's  "Instructions"  of  1863  still  being  in  force  the 
government  of  the  United  States  did  not  consider  it  necessary  to  issue 
a  new  manual,  but  in  1914  the  earlier  manual  was  revised  and  brought 
into  harmony  with  the  Hague  and  other  international  conventions  and 
was  issued  under  the  title  Rules  of  Land  Warfare.11 

In  this  study  an  attempt  is  made  to  compare  the  German  manual  with 
those  of  the  United  States,  Great  Britain,  and  France  and  with  the  Hague 
Convention  of  1907  respecting  the  laws  and  customs  of  war  on  land  in 
respect  to  the  more  important  points  concerning  which  there  is  a  dif- 
ference, and  to  call  attention  to  the  instances  of  nonconformity  of  the 
German  manual  to  the  Hague  regulations  and  the  established  usages 
of  land  warfare.  Some  attempt  is  also  made  by  reference  to  German 
juristic  authority  and  German  practise  to  show  that  the  code  of  the 
General  Staff,  extreme  as  many  of  its  provisions  are,  is  entirely  in  accord 
with  the  notions  of  the  nature,  objects,  and  methods  of  war  generally 
held  in  Germany  and  applied  in  practice. 

The  Laws  of  War  on  Land  in  General 

The  Hague  Conference  of  1899,  with  a  view  to  revising  the  general 
laws  and  customs  of  war  and  of  defining  them  with  greater  precision 
for  the  purpose  of  mitigating  their  severity  as  far  as  possible,  and  in- 
spired by  the  desire  to  diminish  the  evils  of  war  as  far  as  military  necessity 
permits,12  adopted  a  series  of  regulations  setting  forth  the  rights  and 
duties  of  belligerents  and  prescribing  various  rules  to  be  observed  by 

8  Published  under  the  authority  of  His  Majesty's  Stationery  Office.  Pp.  908  (London, 
Wyman  &  Sons,  1914). 

10  Les  Lois  de  la  Guerre  Continentale,  Preface  de  M.  Louis  Renault,  Publie  Sous  la 
Direction  de  la  Section  historique  de  I'Etat-Major  de  I'Armee  (Paris,  Pedone,  1913). 

11  Approved  by  the  Chief  of  Staff,  and  issued  by  order  of  the  Secretary  of  War  April 
25,  1914.  Washington:  Government  Printing  Office,  1914. 

13  See  the  Preamble  to  the  Convention  Respecting  the  Laws  and  Customs  of  War 
on  Land. 
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them  in  the  conduct  of  war  on  land.13  This  convention  was  readopted  in 
revised  and  expanded  form  by  the  Second  Hague  Conference  in  1907; 
and  both  were  ratified  by  the  governments  of  the  four  powers  whose  mili- 
tary manuals  are  here  compared.14  As  stated  above,  an  obligation  was  laid 
upon  the  contracting  parties  to  issue  manuals  of  instructions  for  the 
guidance  and  information  of  their  military  commanders,  and  it  was  ex- 
pressly required  that  these  instructions  should  be  in  conformity  with  the 
rules  and  regulations  governing  land  warfare,  which  were  annexed  to 
the  convention.  The  American,  British,  and  French  manuals  appear  to 
conform  in  every  respect  to  this  requirement.  At  the  outset  they  mention 
by  title  the  great  international  conventions  and  declarations  adopted  at 
St.  Petersburg,  Geneva,  and  The  Hague,  and  declare  that  they  constitute 
"true  international  law"  and  as  such  are  binding  upon  states  and  upon 
their  military  commanders.15  The  manuals  of  the  United  States  and 
France  in  particular  incorporate  the  texts  of  these  conventions  and 
declarations  and  in  the  main  their  rules  are  literal  reproductions  of  those 
found  in  the  international  conventions,  with  such  amplifications  and  ex- 
planations as  seemed  desirable.  A  careful  comparison  of  the  rules  which 
the  American,  British,  and  French  manuals  lay  down  fails  to  reveal  a 
single  important  instance  of  nonconformity  to  the  regulations  of  the 
Hague  Convention.  The  latter  are  cited  in  connection  with  every  ques- 
tion covered  by  the  manuals,  they  are  always  referred  to  with  respect, 

13  It  being  impossible,  however,  to  agree  upon  regulations  covering  all  cases  which 
might  arise  during  the  course  of  war,  the  Conference  took  the  precaution  to  add  that 
in  all  cases  not  covered  by  the  regulations  it  was  not  intended  that  military  com- 
manders should  be  left  to  their  arbitrary  judgment,  but  that  until  a  more  complete 
code  of  the  rules  of  war  should  be  issued  the  inhabitants  and  the  belligerents  "should 
remain  under  the  protection  and  the  rule  of  the  principles  of  the  law  of  nations  as 
they  result  from  the  usages  established  among  civilized  peoples,  from  the  laws  of 
humanity  and  the  dictates  of  the  public  conscience." 

14  In  consequence  of  the  so-called  "general  participation"  clause  (Art.  2)  in  the  Con- 
vention of  1907  it  is,  technically  speaking,  not  binding  on  any  of  the  belligerents  in 
the  present  war  since  five  of  them  have  never  ratified  it.  Nevertheless,  such  of  its 
provisions  as  are  merely  declaratory  of  the  existing  laws  and  customs  of  war  (and 
most  of  them  belong  to  this  class)  are  binding  independently  of  the  status  of  the 
Convention,  as  much  so  as  any  other  established  customary  rule  of  international  law. 
Cf.  Spaight,  War  Rights  on  Land,  p.  12,  and  Martens,  La  Paix  et  la  Guerre,  p.  240. 
Moreover  the  Convention  of  1899  to  which  all  the  belligerents  in  the  present  war  are 
parties,  and  of  which  the  Convention  of  1907  is  mainly  a  revision,  is  binding  on  all 
of  them,  since  it  was  declared  to  remain  in  force  as  between  the  powers  not  ratifying 
the  Convention  of  1907.  Cf.  Scott  in  the  American  Journal  of  International  Law, 
January,  1915,  p.  193.  This  view  is  admitted  by  German  writers.  Cf.  e.g.  Zittelmann 
in  Deutschland  und  der  Weltkrieg  (English  translation  published  under  the  title 
Modern  Germany,  p.  604. 

M  American  Rules,  Art.  7;  British  manual,  Art.  4;  French  manual,  p.  24. 
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and  occasionally,  as  in  the  French  manual,  military  commanders  are 
enjoined  to  interpret  them  liberally  in  the  interests  of  the  rights  of  the 
inhabitants  of  occupied  territory.  Finally,  the  authors  of  the  American 
and  British  manuals,  in  particular,  frequently  cite,  in  support  of  the  prin- 
ciples which  they  lay  down,  the  opinions  of  distinguished  modern  writers 
on  international  law  and  refer  to  the  more  enlightened  practices  in  recent 
wars  as  evidence  of  the  best  usage  today. 

In  these  respects  the  German  manual  forms  a  striking  contrast  to  those 
of  the  United  States,  Great  Britain,  and  France.  This  manual  was  framed 
entirely  by  a  body  of  high  military  officers,  distinguished  alike  for  their 
extreme  views  of  military  necessity  and  for  their  evident  contempt  for 
the  opinions  of  civilian  jurists  and  academic  writers  on  international  law, 
to  whom  they  frequently  refer  as  impractical  theorists  and  overzealous 
humanitarians.  The  authority  of  no  great  non-German  master  on  inter- 
national law  is  or  could  be  invoked  in  support  of  the  extreme  views  which 
the  General  Staff  sets  forth  in  its  manual.16  Not  even  their  own  more 
modern  and  liberal  jurists,  like  Bluntschli,  Geffcken,  and  von  Liszt,  are 
appealed  to,  their  main  reliance  being  upon  the  older  militaristic  writers 
such  as  Dahn,  von  Hartmann,  von  Moltke,  Bismarck,  Loening,  and 
Leuder,  whose  views  for  the  most  part  were  in  accord  with  those  of  the 
General  Staff.  Whenever  a  German  writer  could  be  found  who  supported 
the  views  of  the  General  Staff,  he  is  quoted;  those  who  are  opposed  are 
passed  over  in  silence.  Although  intended  as  a  code  of  instructions,  the 
German  manual  abounds  in  bitter  and  for  the  most  part  unfounded 
charges  against  the  French  for  having  violated  the  laws  of  war  in  1870- 
71,  and  it  goes  out  of  the  way  to  defend  the  German  armies  for  acts  which 
have  been  condemned,  not  only  by  nearly  every  writer  outside  of  Germany, 
but  even  by  high  German  authorities  themselves.17  Indeed,  the  conduct 
of  the  Germans  during  the  war  of  1870-71  was,  we  are  told,  characterised 
by  unusual  tenderness  and  consideration  for  the  rights  of  the  inhabitants 
of  the  districts  occupied  by  the  German  armies.  Wherever  possible  the 
practices  of  remote  wars,  and  especially  those  of  the  Napoleonic  wars,  are 
invoked  and  relied  upon  in  support  of  the  extreme  views  of  the  General 

"The  solitary  exception  being  the  Belgian  jurist  Rolin  Jacquemyns  who  in  two 
articles  published  in  the  Revue  Generate  du  Droit  International  et  de  Legislation 
Comparee  (Vols.  II  and  III)  attempted  to  justify  certain  acts  of  the  Germans  in  1870- 
71,  which  have  been  almost  universally  condemned  by  writers  on  international  law 
outside  Germany. 

17  Such  acts,  for  example,  as  the  levying  of  heavy  fines  on  French  communes  for 
offenses  committed  by  Frenchmen  in  distant  communes  and  even  for  such  acts  as  Graf 
Renard's  threat  to  shoot  a  number  of  civilians  in  case  500  laborers  requisitioned  by 
the  German  military  authorities  did  not  report  for  duty  at  a  certain  hour  and  place. 
See  the  Kriegsbrauch,  English  translation  by  Morgan,  p.  154,  and  French  translation 
by  Carpentier,  p.  112. 
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Staff,  rather  than  the  more  enlightened  and  humane  usages  of  recent 
wars. 

Attitude  of  the  German  Manual  Toward  the  Hague  Convention 

But  one  of  the  most  regrettable  features  of  the  German  manual  is  the 
manner  in  which  it  ignores  the  great  international  conventions  and  espe- 
cially that  of  the  Hague  respecting  the  laws  of  land  warfare,  which  the 
German  government  solemnly  ratified  and  to  whose  provisions  all  war 
manuals  were  required  to  conform.  It  neither  reproduces  them  textually, 
as  do  the  American  and  French  manuals,  nor  does  it  enumerate  them 
by  the  title  with  a  statement  that  they  constitute  a  body  of  rules  binding 
upon  states  as  well  as  upon  their  military  commanders.  One  can  scarcely 
determine  from  a  reading  of  the  German  manual  whether  the  rules  of  the 
Hague  Convention  were  ever  intended  to  bind  belligerents  in  the  conduct 
of  war.  In  fact,  they  are  rarely  mentioned  and  when  they  are  referred 
to  it  is  usually  in  derision.  A  good  many  of  its  rules  are  clearly  in  conflict 
with  the  Convention,  and  various  regulations  annexed  to  the  Conven- 
tion are  cynically  dismissed  with  the  statement  that  they  are  excessively 
humane,  or  that  they  are  good  in  theory  but  will  never  be  observed  by 
belligerents  in  practice,  etc.  The  fact  is,  the  General  Staff  does  not  look 
with  favor  upon  the  movement  to  reduce  the  law  of  war  to  written  form, 
for  the  reason  that  the  effect  would  be  to  limit  the  arbitrary  powers  of 
military  commanders  and  thus  to  put  an  obstacle  in  the  way  of  military 
success.  It  would  prefer  to  see  the  commanders  restricted  only  by  tradi- 
tions, usages,  and  customs,  the  exact  meaning  and  application  of  which 
could  be  interpreted  to  meet  the  particular  necessities  of  the  moment.18 
Adverting  to  the  various  attempts  to  define  and  reduce  to  written  form 
the  laws  of  war,  through  international  agreement,  the  General  Staff 
asserts  that  "all  these  attempts  have  hitherto,  with  some  few  exceptions, 
completely  failed,"  and  it  adds  that  the  "law  of  war"  as  the  expression 
is  understood  is  not  a  lex  scripta  introduced  by  international  agreements, 
but  only  "a  reciprocity  of  mutual  agreements;  a  limitation  of  arbitrary 
behavior,  which  custom  and  conventionality,  human  friendliness  and  a 
calculating  egoism  have  created,  and  for  the  observance  of  which  there 
exists  no  express  sanction,  but  only  the  fear  of  reprisals."19   Such  is 

M  It  will  be  recalled  that  at  the  second  Hague  Peace  Conference,  when  Sir  Ernest 
Satow  was  pressing  for  the  adoption  of  rules  restricting  the  employment  of  submarine 
mines,  Germany's  first  delegate,  Marschall  von  Bieberstein,  made  a  powerful  plea 
against  binding  belligerents  by  means  of  formal  conventions  and  rules  and  in  favor  of 
leaving  their  conduct  to  be  regulated  only  by  conscience,  good  sense,  the  unwritten 
law  of  humanity,  and  the  like.  Conference  International  de  la  Paix,  Actes  et  Docu- 
ments, T  III,  p.  382. 

19  Morgan,  pp.  70-71;  Carpentier,  p.  4.  See  also  the  criticism  of  Merignhac,  op.  cit., 
p.  46. 
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the  poor  opinion  which  the  General  Staff  has  of  the  Hague  and  other 
great  international  conventions  which  the  world  after  generations  of 
effort  has  agreed  upon  with  a  view  to  regulating  as  far  as  possible  the 
conduct  of  war  and  of  diminishing  its  evils.  They  are  nothing  more  than 
a  body  of  moral  prescriptions  which  will  be  observed,  if  at  all,  not  be- 
cause they  have  any  legally  binding  effect,  not  through  any  desire  to 
avoid  the  obloquy  and  odium  which  are  always  visited  upon  a  civilized 
nation  which  will  not  keep  its  engagements,  but  simply  through  fear  of 
reprisal  on  the  part  of  the  enemy  who  would  be  injured  in  consequence 
of  their  violation  by  its  adversary.  No  evidence  of  such  a  standard  of 
international  obligation  can  be  found  in  the  American,  British,  or  French 
manuals. 

The  Object  and  Ends  of  War 

The  idea  that  war  is  an  evil,  "the  greatest  of  human  evils,"  as  Jefferson 
characterised  it,  a  "plague  to  mankind,"  as  Washington  regarded  it;  that 
the  manner  of  conducting  it  should  be  regulated  by  law  in  "the  interests 
of  humanity  and  the  ever  progressive  needs  of  civilization,"  which  was 
the  predominating  motive  which  avowedly  animated  the  Hague  Confer- 
ences;20 that  war  is  a  contest  between  the  armed  forces,  only,  of  the 
belligerents  and  not  a  contest  between  their  peoples  as  such;  and  that  con- 
sequently the  "only  legitimate  object  which  states  should  endeavor  to 
accomplish  during  war  is  to  weaken  the  military  forces  of  the  enemy"21— 
are  sentiments  which  apparently  find  no  recognition  in  the  German 
manual. 

"A  war  conducted  with  energy,"  it  tells  us,  "cannot  be  directed  merely 
against  the  armed  forces  of  the  enemy  state  and  the  positions  they  oc- 
cupy, but  it  will  and  must  in  like  manner  seek  to  destroy  (zerstoren)  the 
total  moral  (geistig)  and  material  resources  of  the  latter.  Humanitarian 
claims,  such  as  the  rights  of  individuals  [presumably  noncombatants]  and 
their  property,  can  only  be  taken  into  consideration  in  so  far  as  the  nature 
and  objects  of  war  permit."22  In  short,  whenever  the  overcoming  of  the 
enemy  may  be  f  acilitated  thereby  it  is  legitimate  to  direct  the  war  against 
everything  that  goes  to  make  up  the  ensemble  of  his  Kultur:  his  education, 
art,  science,  finance,  railroads,  industry;  even  the  established  immunities 
of  noncombatants  and  of  private  property  fall  to  the  ground,  if  respect 
for  them  stands  in  the  way  of  the  attainment  of  the  object  of  the  war, 

20  See  the  Preamble  to  the  Convention  Respecting  the  Laws  and  Customs  of  War 
on  Land. 

21  So  declared  the  Declaration  of  St.  Petersburg  of  1868,  to  which  the  North  German 
Confederation  was  a  signatory. 

22  Morgan,  p.  68;  Carpentier,  p.  3. 


THE  GERMAN  WAR  CODE  265 

which,  according  to  the  Kriegsbrauch,  means  nothing  less  than  the  total 
destruction  of  the  enemy's  material  and  moral  power.  As  is  well  known, 
this  brutal  doctrine  was  taken  from  the  great  oracle  of  the  German  mili- 
tarists, von  Moltke,  who  in  a  letter  written  in  1880  to  Professor  Bluntschli 
criticising  his  proposed  code  of  international  law  in  general  and  the 
Declaration  of  St.  Petersburg  in  particular,  said,  "I  can  in  no  manner 
agree  with  the  Declaration  of  St.  Petersburg  that  the  weakening  of  the 
armed  forces  of  the  enemy  is  the  only  legitimate  object  which  states 
should  endeavor  to  accomplish  during  war';  no,  all  auxiliary  resources  of 
the  hostile  government  must  be  destroyed:  its  finances,  railroads,  neces- 
saries of  life,  and  even  its  prestige."23  It  is  also  in  line  with  the  teachings 
of  von  Clausewitz,  Germany's  first  and  greatest  military  writer,  who  advo- 
cated violence  and  terrorism  as  a  means  of  reducing  the  enemy  to  sub- 
mission, warned  German  commanders  against  the  baleful  theories  of 
philanthropists  and  humanitarians  who  think  war  can  be  carried  on  in 
a  civilized  manner,  and  cynically  referred  to  the  usages  of  international 
law  as  "self-imposed  restrictions,  almost  imperceptible  and  hardly  worth 
mentioning."24 

A  similar  view  of  the  nature  and  objects  of  war  may  be  found 
in  the  writings  of  von  Hartmann,  von  de  Goltz,  Bernhardi,  and  other 
German  military  writers.  The  doctrines  of  von  Clausewitz  and  the 
General  Staff  have  been  brought  up  to  date  by  Generals  von  Hindenburg, 
von  Bissing,  and  others  during  the  present  war.  Von  Hindenburg,  in  an 
interview  published  in  the  Vienna  Neue  Freie  Presse  in  November,  1914, 
said:  "One  cannot  make  war  in  a  sentimental  fashion.  The  more  pitiless 
the  conduct  of  the  war,  the  more  humane  it  is  in  reality,  for  it  will  run 
its  course  all  the  sooner.  The  war  which  of  all  wars  is  and  must  be  the 
most  humane  is  that  which  leads  to  peace  with  as  little  delay  as  possi- 
ble."25 Speaking  on  August  29,  1915,  at  Munster  of  the  extreme  measures 
which  the  Germans  had  felt  obliged  to  take  against  the  civil  population 
of  Belgium,  General  von  Bissing  said:  "The  innocent  must  suffer  with  the 
guilty.  In  the  repression  of  infamy,  human  lives  cannot  be  spared,  and  if 
isolated  houses,  flourishing  villages  and  even  entire  towns  are  annihilated, 
that  is  regrettable  but  it  must  not  excite  ill-timed  sentimentality.  All  this 
must  not  in  our  eyes  weigh  as  much  as  the  life  of  a  single  one  of  our 
brave  soldiers.  The  rigorous  accomplishment  of  duty  is  the  emanation  of 

23  Helmuth  von  Moltke,  Gesammelte  Schriften  und  Denkwiirdigkeiten,  Vol.  V,  p. 
196. 

24  See  his  Vom  Kriege,  English  translation  by  Colonel  J.  J.  Graham  (London,  1916), 
Vol.  I,  pp.  2-3. 

25  Reproduced  in  the  Berliner  Tageblatt  of  November  20,  1914,  and  quoted  by  Som- 
ville  in  his  book,  The  Road  to  Liege,  p.  xi. 
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a  high  Kultur,  and  in  that,  the  population  of  the  enemy  country  can  learn 
a  lesson  from  our  army."26 

German  Theory  and  Practice  in  Regard  to  Humanity  in  Warfare 

Throughout  the  Kriegsbrauch  there  is  a  disposition  to  belittle  the  efforts 
which  have  had  as  their  object  the  humanizing  of  war  and  the  diminish- 
ing of  its  evils.  Again  and  again  they  are  declared  to  be  inconsistent  with 
the  true  nature  and  objects  of  war,  and  those  who  have  taken  the  leader- 
ship in  such  movements  are  referred  to  as  misguided  sentimentalists  and 
theorists  who  erroneously  assume  that  the  conduct  of  war  can  be  human- 
ized. These  humanitarian  tendencies,  we  are  told,  have  "frequently  de- 
generated into  sentimentality  and  flabby  emotion"  (Sentimentalitat  und 
Gefuhlsschwarmerei)  which  are  in  "fundamental  contradiction  with  the 
nature  of  war  and  its  object."  Soldiers  are  warned  not  to  be  misled  by 
such  tendencies  and  to  take  care  to  avoid  the  danger  of  arriving  at  "false 
conceptions  concerning  the  essential  character  of  war"  by  "  a  profound 
study  of  war  itself."  "By  steeping  himself  in  military  history  an  officer," 
we  are  assured,  "will  be  able  to  guard  against  exaggerated  humanitarian 
notions;  he  will  learn  therefrom  that  certain  severities  are  indispensable 
to  war,  nay  more,  that  the  only  true  humanity  very  often  lies  in  a  ruthless 
application  of  them."27 

Here  we  have  the  German  philosophy  of  the  nature  of  war  and  the 
solemn  duty  of  commanders  to  prosecute  it  ruthlessly  and  without  re- 
gard to  the  principles  of  a  mistaken  humanitarianism.  "The  greatest  kind- 
ness in  war,"  said  von  Moltke,  "is  to  bring  it  to  a  speedy  conclusion."28 
The  great  object  of  war  is  to  overcome  the  enemy,  not  simply  the  defeat 
of  his  armed  forces.  Ruthlessness,  violence,  terrorism,  the  destruction  of 
his  intellectual  power,  the  appropriation  of  private  property,  even  war 
against  noncombatants— all  are  legitimate  provided  they  contribute  to 
the  attainment  of  the  object  of  the  war.  And  if  they  serve  to  shorten  the 
duration  of  the  war,  they  are  even  praiseworthy,  for  "true  humanity" 
consists  in  bringing  it  to  a  speedy  termination. 

German  practice  during  the  present  war  has  been  entirely  in  accord 
with  this  philosophy.  If  space  permitted  a  thousand  examples  could  be 
cited  in  illustration.  The  sacking  or  burning  of  hundreds  of  cities,  towns, 
and  villages  in  Belgium  and  France  and  the  massacre  of  their  inhabitants; 
the  wanton  devastation  of  extensive  districts  without  military  purpose;  the 

28  Kolnische  Zeitung,  September  8,  1914.  English  text  in  Langenhove,  The  Growth 
of  a  Legend,  p.  265,  and  in  Somville,  op.  cit.,  p.  2.  After  his  appointment  as  Governor- 
General  of  Belgium,  von  Bissing  repeated  in  substance  the  above  opinion  to  a  Dutch 
journalist.  The  interview  is  published  in  the  Diisseldorfer  Anzeiger  of  December  8, 
1914. 

27  Morgan,  pp.  71-72;  Carpentier,  pp.  6-7.  m  Letter  to  Bluntschli  cited  above. 
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shooting  of  innocent  civilians  as  hostages;  the  deportation  of  hundreds 
of  thousands  of  peaceful  laborers  to  Germany  for  forced  labor;  the  use  of 
civilians  as  screens  for  protecting  German  troops  against  attack;  the  com- 
pelling of  civilians  to  work  in  German  munitions  plants  and  other  war 
industries;  the  murder  on  the  high  seas  of  more  than  12,000  unoffending 
men,  women,  and  children— all  of  them  noncombatants  and  many  of  them 
neutrals;  the  poisoning  of  wells;  the  bombardment  by  land,  sea,  and  air 
of  peaceful  and  undefended  towns  and  the  killing  of  thousands  of  their 
noncombatant  population;  the  destruction  of  cathedrals,  churches,  univer- 
sities, libraries,  art  galleries,  and  ancient  historical  monuments;  the  spolia- 
tion of  occupied  regions  by  means  of  huge  fines,  contributions,  and  requi- 
sitions; the  deliberate  sinking  without  warning  of  hospital  ships  and 
Belgian  Relief  steamers— these  are  a  few  of  a  long  list  of  acts  every  one 
of  which  is  forbidden  by  the  Hague  Conventions,  to  say  nothing  of  the 
sacred  principles  of  humanity;  yet  they  are  defended  in  Germany  as 
being  in  accord  with  the  true  philosophy  of  the  nature  and  objects  of  war. 

Military  Necessity 

The  Hague  Convention  frankly  admits  that  there  are  circumstances 
which  permit  a  belligerent  to  disregard  the  established  rules  of  inter- 
national law,29  and  this  principle  is  affirmed  in  the  war  manuals  of  most 
countries.  All  the  great  authorities  on  international  law  outside  Germany, 
however,  are  in  substantial  agreement  that  the  excuse  of  necessity  is  no 
justification  for  overriding  the  law  unless  conformity  to  its  prescriptions 
would  actually  imperil  the  existence  of  the  violating  belligerent.  The  late 
Professor  Westlake,  than  whom  no  greater  or  more  highly  respected  au- 
thority ever  lived,  affirmed  the  generally  admitted  principle  when  he  said 
that  the  doctrine  of  necessity  was  applicable  only  in  cases  of  self-preserva- 
tion and  when  the  threatened  injury  or  danger  would  not  admit  of  the 
delay  which  the  normal  course  of  action  would  involve.30  In  short,  there 
must  be  an  actual  case  of  necessity;  mere  considerations  of  convenience, 
utility,  or  strategical  interest  are  not  sufficient  to  justify  a  violation  of  the 
law.31  The  American  Rules  of  Land  Warfare  even  go  to  the  length  of 
affirming  that  military  necessity  does  not  admit  of  measures  which  are 
forbidden  by  the  modern  laws  and  customs  of  war.32 

When  we  turn  to  the  German  manual,  however,  we  find  enunciated 
a  very  different  theory  of  military  necessity.  This  manual,  following  a 
doctrine  long  maintained  by  German  writers,  draws  a  distinction  between 

29  E.g.  this  is  recognized  by  implication  in  the  Preamble  to  the  Convention  Respect- 
ing the  Laws  and  Customs  of  War  on  Land.         "  International  Law,  Vol.  II,  p.  114. 

m  Compare  Rivier,  Principes  du  Droit  des  Gens,  Vol.  I,  p.  278;  Hall,  International 
Law,  6th  ed.,  p.  264;  Oppenheim,  International  Law,  Vol.  II,  p.  177;  and  Hershey, 
Essentials  of  International  Public  Law,  p.  144.  **  Art.  11. 
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what  they  call  Kriegsraison  and  Kriegsmanier.  The  former,  which  may 
be  translated  as  the  "reason  of  war,"  permits  a  belligerent  to  adopt  any 
measures  and  employ  any  means  which  will  contribute  to  the  attain- 
ment of  the  object  of  the  war,  even  though  they  are  forbidden  by  the 
customs  or  usages  of  war  (Kriegsmanier).33  This  distinction  between 
Kriegsraison  and  Kriegsmanier  has  generally  been  interpreted  by  writers 
outside  Germany  to  mean  that  the  laws  and  customs  of  war  cease  to  be 
binding  on  a  belligerent  whenever  their  observance  would  hinder  or 
defeat  the  attainment  of  the  object  of  the  war.  Kriegsraison  geht  vor 
Kriegsmanier  is  an  old  and  well-known  German  maxim;34  that  is  to  say, 
the  duty  to  achieve  military  success  takes  precedence  over  the  obligation 
to  observe  the  law.  Manifestly  such  a  theory  when  carried  out  to  its 
logical  conclusion  leads  to  the  absolute  supremacy  of  strategical  interest 
as  expressed  in  the  ancient  maxim,  omnia  licere  quae  necessaria  ad  finem 
belli.  It  is  condemned  by  both  the  spirit  and  the  letter  of  the  Hague  Con- 
vention;35 it  finds  no  recognition  in  the  manuals  of  the  United  States, 
Great  Britain,  or  France,  and  it  has  been  criticized  by  practically  all 
writers  outside  Germany.36 

German  practice  during  the  present  war  has  been  in  accord  with  this 
theory  of  military  necessity.  At  the  very  outset  it  was  invoked  by  Beth- 
mann  Hollweg  and  Herr  von  Jagow  in  justification  of  the  invasion  of 
Belgium,  and  subsequently  it  was  appealed  to  by  many  of  Germany's 
great  and  heretofore  highly  honored  jurists  like  Kohler,37  Niemeyer,38 
Schoenborn,  Zittelmann,  von  Liszt,  and  others.   Schoenborn,  a  distin- 

33  Kriegsbrauch  im  Landkriege,  translation  by  Morgan,  p.  69;  translation  by  Car- 
pentier,  p.  3.  The  distinction  is  fully  explained  by  the  German  jurist  Leuder  in  Holt- 
zendorff's  Handbuch  des  Volkerrechts,  Sees.  65-66.  The  distinction  is  emphasized  by 
nearly  all  German  writers,  see  e.g.  von  Clausewitz,  op.  cit.;  von  Hartmann  in  two 
articles  in  the  Deutsche  Rundschau  (Vols.  XIII-XIV);  von  Moltke,  Gesammelte  Schrif- 
ten,  Band  V,  pp.  195  ff.;  and  von  der  Goltz,  Die  Volk  im  Waff  en.  Strupp,  a  high  con- 
temporary German  authority,  tells  us  that  the  distinction  is  founded  on  the  supreme 
duty  of  the  military  commander  to  assure  the  successful  termination  of  the  war.  "The 
provisions  of  the  laws  of  war,"  he  says,  "may  be  disregarded  whenever  a  violation 
appears  to  be  the  only  means  of  carrying  out  an  operation  of  war  or  even  of  preserving 
the  armed  forces,  even  if  only  a  single  soldier  is  concerned."  See  his  Das  Internationale 
Landkriegsrecht,  p.  5;  and  an  article  by  him  in  the  Zeitschrift  fur  Volkerrecht,  Band 
VII,  p.  363. 

84  Oppenheim,  op.  cit.,  Vol.  II,  Sec.  67.  ffi  Art.  22. 

38  See  Westlake,  Collected  Papers  on  International  Law,  pp.  243  ff.;  Holland,  Laws 
of  War  on  Land,  p.  13;  Bordwell,  Law  of  War,  p.  5;  Merignhac,  Les  Lois  et  Coutumes 
de  la  Guerre,  p.  143;  Nys,  Droit  International,  Vol.  Ill,  p.  203;  Pradier-Fodere,  Traite 
de  Droit  International,  Sec.  2740;  and  Pillet,  Lois  de  la  Guerre,  Sec.  59. 

37  See  his  article  "Notwehr  und  Neutralitat  in  the  Zeitschrift  fur  Volkerrecht,  Band 
VIII  (1914),  pp.  576  ff. 

38  Article  in  the  Juristische  Wochenschrift,  1914,  No.  16,  reprinted  in  English  in  the 
Michigan  Law  Review  for  January,  1915. 
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guished  professor  in  the  University  of  Heidelberg,  tells  us  that  it  was 
absolutely  necessary  in  the  interest  of  self-preservation  for  the  German 
troops  to  go  through  Belgium;  it  was  "a  question  of  life  and  death"  that 
Germany  should  forestall  the  action  of  the  French,  etc.39  The  attempt  to 
justify  the  invasion  of  Belgium  on  the  ground  of  military  necessity  is  a 
good  illustration  of  the  extreme  lengths  to  which  the  German  theory  of 
military  necessity  leads.  Not  the  slightest  evidence  has  ever  been  furnished 
by  the  German  government  or  its  apologists  that  France  contemplated 
the  invasion  of  Belgium.40  Indeed,  according  to  the  admission  of  Bethmann 
Hollweg  and  von  Jagow,  it  was  the  shortness  of  the  distance  through 
Belgium  and  the  presence  of  French  fortresses  on  the  southern  route  that 
led  Germany  to  send  her  troops  through  Belgium.  It  was  not,  therefore, 
a  case  of  military  necessity  but  merely  considerations  of  convenience  and 
strategical  advantage  which  animated  the  German  government.  The  only 
possible  conclusion  therefore  is  that  if  the  plea  of  military  necessity  was 
a  valid  excuse  for  the  German  invasion  of  Belgium,  any  violation  of  the 
law  which  subserves  a  military  interest  may  be  justified  on  the  same 
ground;  and  it  is  quite  useless  for  states  to  enter  into  engagements  to 
respect  one  another's  rights,  for  in  that  case  treaties  will  be  nothing  more 
than  what  Frederick  the  Great  conceived  them  to  be:  namely,  "works 
of  filigree,  more  satisfying  to  the  eye  than  of  any  utility." 

This  extreme  theory  which  virtually  identifies  military  necessity  with 
military  interest  has  been  appealed  to  by  the  Germans  as  a  defense  for 
many  other  violations  of  the  law  of  nations  committed  by  them  during 
the  present  war.  It  was  the  main  excuse  put  forward  for  the  frightful 
devastation  of  the  Somme  region  in  the  spring  of  1917,  for  the  deporta- 
tion of  Belgian  and  French  laborers,  for  the  shooting  of  hostages,  for 
the  bombardment  of  undefended  towns,  for  the  atrocities  committed  by, 
German  submarines,  for  the  burning  of  hundreds  of  Belgian  and  French 
towns  and  villages  and  the  shooting  of  their  inhabitants,  for  the  destruc- 
tion of  art  galleries,  historic  monuments,  educational  buildings,  and  the 
like.  In  fact,  wherever  any  possible  military  advantage  could  be  subserved 
by  measures  forbidden  by  the  laws  and  customs  of  war,  the  German 
armies  have  overridden  the  law  and  set  up  the  plea  of  military  necessity 
as  an  excuse. 


39  See  his  chapter  on  "Belgium's  Neutrality"  in  a  book  entitled  Deutschland  und  der 
Weltkrieg,  p.  545. 

40  Mr.  James  Beck  very  aptly  remarks  that  if  Germany  really  had  any  evidence  of 
such  an  intention  on  the  part  of  France,  it  was  the  greatest  tactical  blunder  that  she 
did  not  permit  France  to  carry  out  her  intention  because  it  would  have  furnished 
Germany  with  a  justification  of  her  own  act  which  could  never  have  been  impeached. 
See  his  Evidence  in  the  Case,  p.  229. 
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Instrumentalities  and  Means 

The  Hague  Convention  declares  that  the  means  which  a  belligerent  may 
adopt  in  order  to  injure  his  enemy  are  not  unlimited  and  among  the  in- 
strumentalities and  measures  which  it  forbids  are  the  use  of  poison  and 
poisoned  weapons,  arms,  projectiles,  and  materials  calculated  to  cause 
unnecessary  suffering,  the  use  of  projectiles  the  sole  object  of  which  is 
the  diffusion  of  asphyxiating  or  deleterious  gases,  the  use  of  expanding 
bullets,  the  compelling  of  the  inhabitants  to  take  part  in  military  opera- 
tions against  their  own  country,  assassination,  the  killing  of  prisoners, 
the  destruction  of  property  except  when  imperatively  demanded  by  the 
necessities  of  the  war,  etc.41  These  prohibitions  are  all  expressly  incorpo- 
rated in  the  war  manuals  of  the  United  States,  Great  Britain,  and  France. 
The  German  manual,  however,  declares  that  all  measures  may  be  em- 
ployed to  overcome  the  enemy  which  are  necessary  "to  attain  the  object 
of  the  war"  and  that  they  include  both  "force  and  stratagem."42  Again, 
"every  means  may  be  employed  without  which  the  object  of  the  war 
cannot  be  attained;  what  must  be  rejected,  on  the  other  hand,  is  every  act 
of  violence  and  destruction  which  is  not  necessary  to  the  attainment  of 
this  end."  Again,  "all  means  which  modern  inventions  afford,  including 
the  most  perfected,  the  most  dangerous,  and  those  which  destroy  most 
quickly  the  adversary  en  masse  are  permissible;  and  since  these  latter 
result  most  promptly  in  the  attainment  of  the  object  of  the  war  they 
must  be  considered  as  indispensable  and,  all  things  considered,  they 
are  the  most  humane."43  Nevertheless,  says  the  German  manual,  while 
Kriegsraison  permits  a  belligerent  to  employ  "all  means  of  such  nature 
to  contribute  to  the  attainment  of  the  object  of  the  war,  practice  has 
taught  the  advisability,  in  one's  own  interest,  of  employing  with  limits 
certain  means  and  of  renouncing  completely  certain  others.  Chivalrous 
and  Christian  spirit,  the  progress  of  civilization  and  especially  the  knowl- 
edge of  one's  own  interest  have  led  to  voluntary  relaxations  the  necessity 
of  which  has  received  the  tacit  assent  of  all  states  and  of  all  armies."44  It 
is  quite  clear  that  the  authors  of  the  German  manual  regard  military  ef- 
fectiveness rather  than  considerations  of  humanity  the  test  of  the  legiti- 
macy of  an  instrument  or  measure.  Therefore  any  instrumentality  or 
method,  the  employment  of  which  will  contribute  to  the  speedy  attain- 
ment of  the  object  of  the  war,  is  permissible  whether  it  is  inhumane  or 
results  in  unnecessary  suffering  to  the  enemy  or  not;  and  if  its  use  results 
in  the  shortening  of  the  duration  of  the  war,  it  is  for  that  reason  the  most 
humane. 

41  Convention  Respecting  the  Laws  and  Customs  of  War  on  Land,  Art.  22, 
a  Morgan,  p.  84,  translates  the  German  words  as  "violence  and  cunning"  but  Car- 
pentier,  p.  20,  more  accurately  renders  them  as  "la  force  et  la  ruse" 

43  Morgan,  p.  85;  Carpentier,  p.  21.  **  Carpentier,  p.  4;  Morgan,  p.  69. 
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This  interpretation  of  the  German  manual  becomes  evident  when  we 
read  it  in  connection  with  the  theories  enunciated  by  the  German  military 
text  writers  and  in  the  light  of  German  practice.  Von  Moltke,  from  whom 
the  General  Staff  draws  so  much  of  its  philosophy  and  inspiration,  tells 
us  that  "the  great  benefit  in  war  is  that  it  should  be  terminated  as  soon 
as  possible!'  To  this  end  it  is  permissible  to  employ  "all  means  except 
those  which  are  positively  condemned"  (Dazu  mussen  all,  nicht  geradezu 
verwerfliche  Mittel,  freistehen).*5  This  is  also  the  view  of  von  Clausewitz 
already  quoted,  of  von  Hartmann,  and  of  many  recent  German  generals 
and  military  writers.  Von  Hartmann,  who  many  years  ago  was  requested 
by  the  Prussian  minister  of  war  to  combat  the  liberal  and  humane  views 
set  forth  in  the  honored  Bluntschli's  code,  wrote  a  series  of  articles  for 
the  Deutsche  Rundschau*6  in  which  he  laid  down  the  propositions  that 
war  today  must  be  conducted  with  rigor,  and  with  greater  violence  and 
less  scruple  than  in  the  past;  that  every  means  without  restriction  must 
be  employed;47  that  the  "schackles  of  a  constraining  legality"  in  the  con- 
duct of  war  only  serve  to  paralyze  belligerents  and  postpone  the  termina- 
tion of  hostilities;4,8  that  humanity  in  war  has  a  place  only  so  long  as  it 
does  not  hinder  the  speedy  attainment  of  the  object  of  the  war;49  that 
when  war  breaks  out  terrorism  becomes  a  principle  of  military  necessity,50 
etc.  General  Colmar  von  der  Goltz  quotes  with  approval  von  Clausewitz's 
sneering  reference  to  the  philanthropists  and  humanitarians,  and  lays  down 
the  proposition  that  it  is  permissible  to  employ  "all  means,  material  and 
intellectual,  to  overcome  the  adversary."51  Somewhat  similar  views  have 
been  expressed  by  Generals  von  Blume,52  Bernhardi,53  von  Hindenburg,54 
von  Bissing55  and  other  military  writers. 

This  view  of  means  and  measures  is  not  confined  to  the  military  writers 
but  it  is  held  by  German  statesmen  and  writers  on  international  law. 
Thus  the  Imperial  Chancellor  in  an  address  to  the  Reichstag  in  March, 
1916,  declared  that  "every  means  that  is  calculated  to  shorten  the  war 
constitutes  the  most  humane  policy  to  follow.  When  the  most  ruthless 
methods  are  considered  best  calculated  to  lead  us  to  victory,  and  a  swift 
victory,  I  said,  then  they  must  be  employed."  Again,  in  a  note  of  January 
31,  1917,  addressed  to  the  Secretary  of  State,  the  German  Ambassador  at 
Washington,  defending  Germany's  resumption  of  unrestricted  submarine 

45  Letter  to  Bluntschli.  Moltke,  Gesammelte  Schriften  und  Denkwurdigkeiten,  Band 
V,  pp.  194-197. 

48  Entitled  MUitiirische  Notwendigkeit  und  Humanitat,  Vols.  XIII-XIV  (1877-78). 

"Ibid.,  Vol.  XIV,  pp.  76,  89.  "Ibid.,  Vol.  XIII,  pp.  119,  122. 

"Ibid.,  p.  466.  "Ibid.,  pp.  459-462. 

61  See  his  book  Die  Volk  im  Waffen,  French  translation  entitled  La  Nation  Armee, 
by  E.  Jaegle,  pp.  3,  7.  "2  See  his  book  Die  Strategie  (2d  ed.,  1886). 

63  Vom  Heutigen  Kriege  (1912)  and  Deutschland  und  der  nachste  Krieg  (1912). 

54  Quoted  above.  B  Quoted  above. 
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warfare,  declared  that  Germany  was  "now  compelled  to  continue  the 
fight  for  existence  with  the  full  employment  of  all  the  weapons  which  are 
at  its  disposal."56 

German  practice  during  the  present  war  has  been  in  accord  with  this 
theory  of  means  and  instrumentalities.  A  hundred  examples  could  be  cited 
in  illustration.  They  include  the  employment  of  submarine  torpedoes 
for  the  destruction  of  merchant  vessels,  although  submarines  are  totally 
without  accommodations  for  saving  crews  and  passengers,  the  use  of 
poisonous  gases,  the  poisoning  of  wells  in  South  Africa,  the  use  of  explo- 
sive shells,  the  use  of  civilians  as  screens  to  protect  German  troops  against 
attack,  the  bombardment  of  undefended  towns,  the  putting  to  death  of 
hostages,  the  devastation  of  the  Somme  region,  the  destruction  of  towns 
and  villages  for  the  acts  of  individuals,  and  many  others. 

The  Right  of  Self-Defense 

The  Hague  Convention  lays  down  certain  conditions  as  to  organization 
and  insignia  which  must  be  fulfilled  by  troops  in  order  to  entitle  them 
to  the  treatment  accorded  lawful  combatants,  in  case  they  are  captured 
by  the  enemy.  Thus  they  are  required  to  be  commanded  by  a  responsible 
officer,  and  to  bear  a  distinctive  sign  or  emblem  recognizable  at  a  distance. 
But  in  order  to  enable  the  inhabitants  of  a  place  not  yet  occupied  by  the 
enemy  to  rise  spontaneously  with  a  view  to  beating  off  an  invader,  the 
Convention  goes  on  to  declare  that  in  case  they  have  not  had  sufficient 
time  to  organize  and  provide  themselves  with  uniforms  they  shall  never- 
theless be  regarded  as  lawful  combatants  and  entitled,  if  captured,  to  the 
treatment  accorded  prisoners  of  war,  provided  only  that  they  carry  their 
arms  openly  and  respect  the  laws  and  customs  of  war.57  In  short,  they  are 
exempt  from  the  obligation  to  have  a  responsible  commander  and  to 
be  clothed  in  uniform.  This  provision  was  a  concession  to  states  which  do 
not  have  large  standing  armies  and  was  intended  to  legalize  the  levee  en 
masse  as  a  means  of  defense  against  an  invader.  It  is  incorporated  text- 
ually  in  the  manuals  of  the  United  States,  Great  Britain,  and  France,  and 
the  British  and  French  manuals  add  that  the  rule  should  be  liberally 
interpreted  by  belligerents  since  it  is  the  first  duty  of  a  people  to  defend 
themselves  against  invasion  and  if  they  do  so  loyally  they  should  not  be 
treated  as  criminals.58  But  the  right  of  self-defense  thus  recognized  and 
affirmed  by  the  Hague  Convention  is  in  effect  denied  by  the  German 
manual,  which  declares  that  the  right  of  the  inhabitants  of  an  invaded 
district  to  take  up  arms  and  repel  an  invader  can  be  admitted  only  when 
they  have  an  organization  and  a  responsible  leader,  and  wear  emblems 

M  Official  text  published  by  the  Department  of  State. 

57  Article  2. 

B8  British  manual,  Art.  30;  French  manual,  Art.  5. 
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recognizable  at  a  distance.59  This  in  face  of  the  fact  that  the  Hague  Con- 
vention requires  the  provisions  of  war  manuals  to  conform  to  the  rules  of 
the  Convention,  to  which  the  German  government  is  itself  a  party. 

During  the  present  war  German  military  commanders  in  Belgium  ap- 
pear to  have  admitted  the  binding  force  of  the  above-mentioned  article 
which  the  Kriegsbrauch  repudiates,  but  in  fact  the  right  of  self-defense 
which  it  proclaims  was  generally  refused  to  the  Belgian  population  on  the 
alleged  ground  that  they  had  ample  opportunity  to  effect  an  organization 
and  provide  themselves  with  uniforms  before  the  arrival  of  the  German 
armies.60  Belgian  civilians  therefore  who  took  up  arms  and  attempted  to 
resist  the  advance  of  the  Germans  were  whenever  captured  summarily 
shot  as  francs-tireurs.  Considering  the  rapidity  of  the  German  advance  into 
Belgium  during  the  first  days  of  the  invasion,  if  the  contention  of  the 
Germans  that  the  civil  population  had  ample  time  to  effect  an  organization 
and  equip  themselves  with  uniforms  be  admitted,  it  is  difficult  to  conceive 
a  situation  such  as  that  which  the  Hague  Convention  contemplates,  when 
the  inhabitants  may  lawfully  rise  and  resist  an  invader  without  incurring 
the  penalty  reserved  for  francs-tireurs. 

Not  only  did  the  Germans  refuse  to  treat  all  such  persons  as  lawful 
combatants,  but  they  even  declined  to  treat  as  lawful  belligerents  the 
members  of  the  Belgian  garde  civique,  a  militia  force  not  very  different 
from  the  German  landsturm,  organized  long  before  the  outbreak  of  the 
war  for  purposes  of  defense,  and  commanded  by  regular  army  officers 
and  equipped  with  a  distinctive  uniform.  All  were  treated  as  francs-tireurs 
when  captured  and  were  summarily  shot.  At  least  Belgian  writers  so 
claim.  In  fact,  the  Germans  according  to  their  own  admission  proceeded 
on  the  theory  that  they  were  at  war  with  the  whole  Belgian  population; 
that  the  contest  was  on  the  part  of  the  Belgians  an  "unorganized  peoples 
war"  and  that  only  the  members  of  the  regular  Belgian  army  were  en- 
titled to  the  treatment  reserved  for  prisoners  of  war.61 

Treatment  of  Prisoners  and  Hostages 

The  Hague  Convention  declares  that  prisoners  must  be  humanely 
treated.62  The  American,  British,  and  French  manuals  reproduce  the  text 
of  this  provision  and  further  lay  down  the  rule  that  prisoners  may  be 
put  to  death  only  for  crimes  punishable  with  death  under  the  laws  of  the 

08  Morgan,  p.  83;  Carpentier,  p.  18. 

80  See  the  German  White  Book,  Die  Volkerrechtstvidrige  Fiihrung,  etc.,  p.  4. 

f  See  the  German  White  Book  referred  to  above;  Grashoff,  Belgiens  Schuld,  Chap. 
v,  and  Strupp,  "Die  Belgische  Volkskriege"  in  the  Zeitschrift  fur  Volkerrecht,  Band 
IX  (1915),  pp.  281  ff. 

The  case  for  the  Belgians  is  set  forth  by  the  Belgian  writers  Waxweiler,  Belgium 
Neutral  and  Loyal,  pp.  225  ff.;  Dampierre,  L'AUemagne  et  le  Droit  des  Gens,  pp. 
190-191;  Langenhove,  The  Growth  of  a  Legend,  pp.  254  ff.;  Massart,  Belgians  Under 
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captor  and  after  due  trial  and  conviction.63  The  American  and  British 
manuals  also  take  occasion  to  express  doubt  whether  such  extreme  neces- 
sity can  ever  arise  that  will  compel  or  warrant  a  military  commander  in 
killing  his  prisoners  on  the  ground  of  self-preservation.  The  German  man- 
ual, however,  affirms  the  right  of  a  captor  to  put  his  prisoners  to  death  in 
case  of  "overwhelming  necessity"  and  whenever  the  presence  of  the 
prisoners  "constitutes  a  danger  to  the  existence  of  the  captor."64  "The 
necessity  of  the  war  and  the  safety  of  the  state,"  we  are  told,  "are  the  first 
consideration  rather  than  the  unconditional  freedom  of  the  prisoners." 

The  Hague  Convention  contains  no  provisions  in  regard  to  hostages. 
The  French  manual,  however,  declares  that  it  is  forbidden  as  a  general 
rule  to  demand  or  take  hostages  for  the  purpose  of  insuring  the  execution 
of  conventions.65  The  British  manual  declares  that  the  practice  of  taking 
hostages  for  such  purposes  is  now  "obsolete,"  and  that  it  is  preferable  to 
"resort  to  territorial  guarantees  instead  of  taking  hostages."66  The  Ameri- 
can rules  enumerate  the  purposes  for  which  hostages  have  been  taken 
in  recent  wars  but  express  no  opinion  as  to  the  legitimacy  of  the  practice 
today.67  The  German  manual,  however,  repudiates  the  assertion  of  certain 
"professors  of  the  law  of  nations"  that  the  taking  of  hostages  has  disap- 
peared from  the  practice  of  civilized  nations,  and  it  defends  the  conduct 
of  the  Germans  in  1870  in  placing  hostages  on  railway  trains  to  insure  the 
latter  against  derailment  by  the  inhabitants,  although  it  frankly  admits 
that  it  was  a  "harsh  and  cruel"  measure  and  that  "every  writer  outside 
of  Germany  has  stigmatized  it  is  contrary  to  the  law  of  nations  and  as  un- 
justified towards  the  inhabitants  of  the  country";  nevertheless  it  was 
legitimate,  because  it  was  effective  in  preventing  a  repetition  of  the  acts.68 

During  the  presnt  war  the  Germans  have  resorted  to  the  practice  of 
hostage  taking  on  a  scale  never  before  known  in  any  war.  In  nearly  every 
town,  city,  and  village  occupied  by  their  forces  the  leading  citizens  were 

the  German  Eagle,  p.  65;  the  report  of  the  Belgian  Official  Commission  of  Inquiry 
("Violations  of  the  Rights  of  Nations  in  Belgium"),  p-  97;  and  an  official  publication 
issued  by  the  Belgian  government  entitled  Rdponse  au  Livre  Blanc  Allemand,  pp. 
10  ff. 

42  Art.  4. 

63  American  Rules,  Art.  68;  British  manual,  Art.  79;  French  manual,  Art.  8. 

"Morgan,  p.  97;  Carpentier,  p.  36. 

65  Art.  92.  66  Art.  461.  "  Art.  387. 

63  Morgan,  p.  156;  Carpentier,  p.  156.  Lord  Roberts  issued  a  proclamation  for  a 
similar  purpose  in  South  Africa  on  June  19,  1900,  but  it  was  withdrawn  eight  days 
later.  The  measure  was  severely  criticized  by  Mr.  Bryce  at  the  time  and  it  is  con- 
demned by  the  British  manual,  Art.  463.  Bonfils,  Pillet,  Hall,  Westlake,  Bordwell  and 
indeed  nearly  all  writers  outside  Germany,  as  the  Kriegsbrauch  admits,  criticize  it. 
It  is  even  condemned  by  some  German  writers,  notably  by  Bluntschli  and  Geffcken. 
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seized  and  the  inhabitants  notified  that  in  case  acts  of  hostility  were  com- 
mitted by  the  civilian  population  the  hostages  would  be  shot.69  Generally 
they  were  taken  to  insure  the  good  behavior  of  the  inhabitants,  but  the 
practice  was  also  resorted  to  for  various  other  purposes  such  as  to  insure 
compliance  with  the  demands  for  requisitions,  the  payment  of  collective 
fines,  to  prevent  acts  of  espionage,  to  insure  railways,  telegraph,  and  tele- 
phone lines  against  destruction,  and  the  like.  The  hostages  thus  seized 
were  usually  confined  as  prisoners;  sometimes  they  were  led  through  the 
streets  and  required  to  warn  their  fellow  citizens  against  committing  acts 
of  hostility;  sometimes  they  were  stationed  on  bridges  to  prevent  their 
destruction  by  the  enemy;  not  infrequently  they  were  marched  in  front 
of  German  columns  to  protect  them  against  attack;  thousands  were  de- 
ported to  Germany;  occasionally  they  were  put  through  the  ordeal  of 
sham  executions  and  other  forms  of  maltreatment  as  though  they  were 
criminals;  and  what  seems  almost  incredible  in  this  age,  a  goodly  number 
were  actually  put  to  death  as  a  penalty  for  acts  committed  or  alleged  to 
have  been  committeed  by  the  inhabitants.  At  Les  Rivages,  a  suburb  of 
Dinant,  to  refer  to  a  single  instance  out  of  many,  a  large  number  of 
hostages  who  had  been  taken  to  insure  a  German  detachment  engaged 
in  the  construction  of  a  pontoon  bridge  against  attack  were  shot  by  the 
101st  Regiment.  The  German  White  Rook  admits  the  truth  of  the  charge70 
but  undertakes  to  defend  this  act  in  particular  and  the  shooting  of  hos- 
tages in  general  on  the  principle  that  the  mere  taking  of  hostages  and 
the  holding  of  them  as  prisoners  would  prove  ineffective  in  deterring  the 
inhabitants  from  committing  acts  of  hostility,  if  a  belligerent  were  not 
allowed  to  inflict  the  death  penalty  for  violation  of  the  conditions  for 
which  they  are  taken.71 

It  is  impossible  to  justify  such  an  extreme  and  cruel  measure.  The 
American  Rules  of  Land  Warfare  very  justly  remark  that  a  hostage  must 
be  treated  as  a  prisoner  of  war.72  He  cannot  therefore  be  put  to  death  or 

89  The  texts  of  many  proclamations  issued  by  German  commanders  to  this  effect 
may  be  found  in  the  reports  of  the  Belgian  Commission  of  Inquiry,  in  the  Report  of 
the  Bryce  Commission,  in  the  Report  of  the  French  Commission,  in  Davignon's  Bel- 
gium and  Germany,  in  the  Belgian  document  Reponse  au  livre  Blanc  Allemand,  in 
Massart,  Belgians  Under  the  German  Eagle,  in  Waxweiler's  Belgium  Neutral  and 
Loyal,  and  numerous  other  publications  official  and  private. 

'"See  especially  the  testimony  of  Dr.  Pretenz,  a  German  Staff  Surgeon,  in  Die 
Volkerrechtswidrige  Fuhrung  des  Belgischen  Volkskrieges,  einlage  51,  and  of  Lt.  Baron 
von  Rochow,  ibid.,  einlage  47.  It  is  stated  in  the  Belgian  Reponse  (p.  220)  that  the 
total  number  shot  was  90.  Dr.  Pretenz  admits  that  among  the  number  were  several 
women  and  children. 

71  See  the  German  White  Book,  The  Belgian  Peoples  War,  pp.  67-68. 

72  Art.  387. 
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subjected  to  other  severities  than  those  which  may  lawfully  be  inflicted 
upon  a  regular  military  prisoner.73  The  right  to  put  hostages  to  death  was 
frequently  asserted  in  earlier  times,  but  it  does  not  appear  that  it  had  ever 
in  practice  been  exercised  for  at  least  a  century  prior  to  the  present  war.74 
Few  measures  resorted  to  by  the  Germans  during  the  present  war  have 
illustrated  more  forcibly  their  extreme  theories  of  military  necessity  or 
revealed  German  militarim  in  a  worse  light. 

Requisitions  of  Supplies  and  Services 

The  laws  of  war  allow  an  invader  to  take  supplies  from  the  country 
occupied  by  him,  but  the  Hague  Convention  expressly  declares  that  they 
may  be  taken  only  for  "the  needs  of  the  army  of  occupation"  and  that,  as 
far  as  possible,  they  shall  be  paid  for  in  cash;  and  if  this  cannot  be  done, 
receipts  shall  be  given  and  payment  made  as  soon  as  possible.75  This 
rule,  in  the  identical  language  of  the  Hague  Convention,  is  incorporated 
in  the  military  manuals  of  the  United  States,76  Great  Britain,  and 
France.77  The  German  manual,  however,  repudiates  the  rule  of  the  Con- 
vention and  declares  that  the  "right  of  requisitioning  without  payment 
exists  as  much  as  ever  and  will  certainly  be  claimed  by  the  armies  in  the 
field,  and  also  considering  the  size  of  modern  armies  must  be  claimed."78 
It  admits,  however,  that  it  has  become  the  custom  to  furnish  receipts;  but 
it  adds  that  the  question  of  payment  "will  then  be  determined  on  the  con- 
clusion of  peace,"79  the  inference  being  that  payment  will  be  made,  if  at 
all,  out  of  an  indemnity  extracted  from  the  vanquished  belligerent  and 
not  by  the  requisitioning  belligerent  if  he  is  the  victor.  The  Hague  Con- 
vention also  laws  down  the  rule  that  supplies  requisitioned  shall  "be  in 
proportion  to  the  resources  of  the  country;"80  and  the  writers  on  inter- 
national law  outside  Germany  are  all  agreed  that  a  belligerent  may  not 
exercise  his  power  of  requisition  to  such  an  extent  as  to  reduce  the  in- 
habitants to  destitution,  but  must  leave  them  enough  for  their  own  sub- 
sistence. The  Kriegsbrauch,  however,  does  not  accept  this  humane  prin- 
ciple. The  Hague  rule,  we  are  told,  would  be  "willingly  recognized  by 
every  one  in  theory,  but  it  will  scarcely  ever  be  observed  in  practice.  In 

73  This  is  the  opinion  of  practically  all  military  writers.  See  e.g.  Bluntschli,  Sees.  426 
and  600;  Hall,  4th  ed.,  pp.  493-494;  Pillet,  Les  Lois  Actuelles,  pp.  212-213. 

74  Merignhac,  however,  states  that  the  Germans  in  1870  did  put  to  death  certain 
Frenchmen,  presumably  held  as  hostages,  for  the  refusal  or  inability  of  their  districts 
to  pay  contributions  and  fines  imposed  upon  them  and  for  certain  acts  committed 
against  isolated  Prussian  soldiers.  If  his  statement  is  true  his  own  judgment  that  such 
a  severity  was  "absolutely  unworthy  of  a  civilized  people"  will  generally  be  accepted 
outside  Germany.  See  his  Les  Lois  de  la  Guerre  Continentale,  p.  33. 

75  Art.  52,  Convention  Respecting  the  Laws  and  Customs  of  War  on  Land. 

76 Art.  345.  "Art.  416  and  note  h.  to  the  same  article.  "Art.  103. 

79 Morgan,  p.  175;  Carpentier,  p.  136.  "Art.  52. 
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cases  of  necessity  the  needs  of  the  army  will  alone  decide;  and  a  man  does 
well  generally  to  make  himself  familiar  with  the  reflection  that,  in  the 
changing  and  stormy  course  of  a  war,  observance  of  the  regular  procedure 
of  peaceful  times  is,  with  the  best  will,  impossible."81 

This  has  long  been  the  doctrine  of  German  military  writers.  Von  Clause- 
witz  in  his  day  declared  that  the  resource  of  requisition  and  contribution 
"has  no  limits  except  those  of  exhaustion,  impoverishment,  and  devasta- 
tion of  the  country";62  that  "war  must  support  war"  (la  guerre  nourrit  la 
guerre,  as  the  French  translate  the  ancient  maxim);  that  an  invader  has  a 
right  to  live  on  the  country,  etc.  Von  Clausewitz  even  warned  military 
commanders  against  the  mistake  of  relying  too  much  on  "artificial  means 
of  subsistence,"  that  is,  of  bringing  their  own  supplies  with  them.  This 
is  also  the  doctrine  of  von  Moltke  who,  in  his  letter  to  Bluntschli  referred 
to  above,  declared  that  "the  soldier  who  is  exposed  to  suffering  and  priva- 
tion, to  exertion  and  danger,  cannot  be  satisfied  with  requisitioning  sup- 
plies in  proportion  to  the  resources  of  the  country;  no,  he  must  take  every- 
thing that  is  necessary  to  his  existence."83  This  philosophy,  summed  up, 
means  that  since  Krieg  ist  Krieg  an  invader  is  entitled  to  take  the  last 
mouthful  of  food,  the  last  horse  or  cow,  the  last  bushel  of  grain,  and  the 
noncombatant  population  may  be  left  to  starve  if  the  occupying  army 
needs  the  supplies  thus  taken. 

The  Hague  Convention  allows  an  invader  to  requisition  the  services 
of  laborers  as  well  as  supplies,  but  it  expressly  forbids  the  forcing  of  the 
inhabitants  to  perform  work  having  any  connection  with  "military  opera- 
tions" or  to  furnish  the  enemy  with  information  concerning  their  own 
army  or  its  means  of  defense.8*  This  clearly  forbids  compulsory  labor  in 
munitions  plants,  or  factories  engaged  in  the  manufacture  of  war  mate- 
rials generally,  work  on  fortifications,  the  digging  of  trenches  and  the 
like,  and  it  has  generally  been  interpreted  as  forbidding  the  taking  of 
forced  guides.85  But  the  German  manual,  on  this  point  as  on  so  many 
others,  lays  down  a  different  rule.  It  frankly  admits  that  the  majority  of 
writers  of  all  nations  have  unanimously  condemned  the  practice  of  com- 

81  Morgan,  p.  176;  Carpentier,  p.  138. 

*2Vom  Kriege,  English  translation  by  Graham,  Vol.  II,  p.  98.  General  von  Hart- 
mann  defends  substantially  the  same  view.  See  his  article  in  the  Deutsche  Rundschau, 
Vol.  XIII,  pp.  450,  458. 

83  Gesammelte  Schriften  und  Denkwiirdigkeiten,  Vol.  V,  p.  195. 

84  See  Arts.  22  and  44  of  the  Convention  Respecting  the  Laws  and  Customs  of  War 
on  Land. 

85  See  Spaight,  op.  cit.,  p.  369;  Westlake,  op.  cit.,  Vol.  II,  pp.  101-102;  Hershey, 
p.  141;  Higgins,  p.  269;  Lawrence,  p.  418;  Pillet,  op.  cit.,  p.  144.  Even  some  German 
writers  such  as  Loening,  Strupp,  Huber,  Meurer,  and  Zorn  so  interpret  the  prohibition. 
See  also  the  American  Rules  of  Land  Warfare,  Art.  322;  the  British  manual,  Art.  382, 
note  d;  and  the  French  manual,  Art.  95. 
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pelling  the  inhabitants  of  occupied  territory  to  furnish  the  occupant  with 
information  regarding  their  own  army,  its  resources,  military  secrets,  and 
the  like,  but,  nevertheless,  it  adds,  that  this  cruel  measure  "cannot  be 
entirely  dispensed  with."  Defending  the  right  to  force  the  inhabitants  to 
serve  as  guides,  the  manual  remarks  that  "whatever  may  be  the  horror 
aroused  by  the  sentiments  of  humanity  in  requiring  a  man  to  commit  an 
injury  to  his  own  country  and  indirectly  to  fight  against  his  own  troops, 
no  belligerent  operating  in  an  enemy  country  can  entirely  renounce  this 
expedient."86  Kriegsraison  may  make  it  necessary.  As  to  compelling  the 
inhabitants  to  perform  work  in  "military  operations,"  it  warns  officers 
against  a  too  elastic  interpretation  of  this  expression.  Again,  we  are  told, 
Kriegsraison  must  decide;  which  means  that  if  an  important  military 
interest  may  be  subserved  by  disregarding  the  prohibition,  the  obligation 
to  conform  to  the  rule  ceases. 

German  practice  during  the  present  war  has  been  in  accord  with  the 
doctrine  of  the  Kriegsbrauch  rather  than  with  the  Hague  Convention.  In 
the  occupied  regions  of  Belgium  and  France  supplies  have  been  requisi- 
tioned without  regard  to  the  resources  of  the  country;  in  many  instances 
indeed  it  has  amounted  to  sheer  spoliation  and  pillage.  One  of  the  first 
acts  of  the  Germans  after  establishing  their  occupation  of  Belgium  was  to 
take  an  elaborate  inventory,  by  means  of  compulsory  declarations,  of  the 
available  stocks  of  everything  which  could  be  of  use  to  the  Germans  and 
to  prohibit  the  exportation  of  the  same— except  to  Germany.  Thereupon 
a  wholesale  system  of  requisition  was  inaugurated.  Growing  crops  were 
requisitioned  while  still  standing  in  the  fields;  live  stock,  farm  implements, 
grain,  raw  materials,  metals,  manufactured  articles,  even  the  church  bells 
were  taken  and  many  charges  have  been  made  by  the  Belgians  that  no 
payments  were  made,  that  bogus  receipts  were  given,  and  the  like.  The 
Hague  rule  that  requisitions  can  only  be  made  for  "the  needs  of  the  army 
of  occupation"  was  flagrantly  disregarded.  Immense  quantities  of  raw 
materials  were  taken  away  for  use  in  the  home  industries  of  Germany; 
millions  of  cattle  and  horses  were  similarily  transported  to  Germany  and 
sold  to  German  farmers  and  stock  raisers,  even  Belgian  factories  were 
dismantled  of  their  machinery  which  was  likewise  carried  off  and  in- 
stalled in  German  factories.  By  no  process  of  interpretation  could  it  be 
said  that  such  requisitions  were  for  "the  needs  of  the  occupying  army"; 
they  were,  in  fact,  for  the  maintenance  of  Germany's  home  industries— i.e., 
for  a  purpose  the  legitimacy  of  which  is  not  recognized  by  the  Hague 
Convention,  the  military  manuals  of  other  countries,  or  by  any  writer  on 
international  law  outside  Germany.  In  many  cases  the  deposits  in  private 
banks  and  private  pension  funds  in  the  post  offices  were  seized  and  appro- 
priated in  violation  of  the  express  terms  of  the  Hague  Convention.87 

80  Morgan,  p.  153;  Carpentier,  p.  110.  8r  Art.  53. 
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Finally,  the  services  of  thousands  of  Belgian  laborers  were  requisitioned 
for  work  in  munitions  plants,  in  establishments  for  the  manufacture  of 
barbed  wire  and  other  war  materials,  for  digging  trenches,  operating 
military  railway  trains,  and  even  for  guides.88 

Such  is  the  German  theory  and  practice  in  respect  to  requisitions.  It 
is  in  flagrant  contradiction  with  the  long-established  customary  laws  of 
war,  contrary  to  the  express  provisions  of  the  Hague  Convention,  and  it 
has  been  condemned  by  every  authority  on  international  law  outside 
Germany  and  even  by  reputable  German  jurists. 

Pecuniary  Contributions 

The  Hague  Convention  allows  a  military  occupant  not  only  to  collect  the 
taxes  levied  by  the  state  in  the  territory  occupied,  but  in  addition  it 
allows  him  to  raise  "other  money  contributions,"  subject  to  the  condition, 
however,  that  the  latter  shall  be  levied  "only  for  the  needs  of  the  army  or 
for  the  administration  of  the  territory  in  question."89  This  rule,  with  the 
limitation  with  which  it  is  coupled,  is  incorporated  in  the  manuals  of  the 
United  States,  Great  Britain,  and  France.  In  order  to  leave  no  doubt 
as  to  the  purpose  for  which  such  exactions  may  be  made,  the  British 
manual  takes  the  precaution  to  add  that  they  may  not  be  resorted  to  for 
the  purpose  of  enriching  the  occupant  or  for  the  purpose  of  pressure  or  of 
punishment,  and  that  they  shall  not  be  exorbitant  in  amount.  It  further 
adds  that  the  chief  purpose  in  allowing  an  occupant  to  levy  such  exactions 
on  the  inhabitants  is  to  permit  an  equitable  distribution  of  requisitions 
between  towns  and  cities,  on  the  one  hand,  and  the  country  districts, 
on  the  other;  money  being  contributed  by  the  former  to  purchase  sup- 
plies requisitioned  of  the  latter.90  This  view  of  the  nature  and  purpose  of 
contributions  is  that  generally  held  by  the  writers  on  international  law 
everywhere,91  at  least  outside  Germany,  and  it  is  also  the  view  of  some 
reputable  German  authorities.92 

The  German  manual  itself  admits  that  contributions  cannot  be  levied 

88 1  have  discussed  at  length  German  policy  in  respect  to  requisitions  during  the 
present  war,  in  an  article  in  the  American  Journal  of  International  Law  for  January, 
1917,  pp.  74-112. 

"Art.  49. 

"Arts.  423,  424.  Art.  107  of  the  French  manual  likewise  adds  that  contributions 
imposed  for  self-enrichment  or  for  weakening  the  enemy  are  prohibited. 

w  Compare  e.g.  Spaight,  op.  cit.,  p.  383. 

"E.g.  Bluntschli,  who  remarks  that  international  law  forbids  the  levying  of  con- 
tributions on  the  inhabitants  of  occupied  territory  except  when  they  are  absolutely 
indispensable  for  the  maintenance  and  needs  of  the  occupying  army,  op.  cit.,  Sec.  654. 
So  Leuder  remarks  that  they  are  limited  to  the  urgent  needs  of  the  army  and  the 
power  to  exact  them  must  be  strictly  construed.  HoltzendorfFs  Handbuch  des  Volker- 
rechts,  Vol.  IV,  p.  503. 
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for  the  "arbitrary  enrichment"  of  the  conqueror,  nor  for  the  purpose  of 
recouping  himself  for  the  cost  of  the  war,  but  it  allows  them  to  be  levied 
for  the  purpose  of  punishment.93  and  it  does  not  take  the  trouble  to  say, 
as  does  the  English  manual,  that  they  shall  not  be  "exorbitant"  in  amount. 
In  fact,  German  theory  and  practice  have  been  in  accord  with  the  view 
that  contributions  are  not  merely  levies  on  towns  and  cities  as  a  substitute 
for  requisitions  in  kind,  that  they  are  not  limited  to  the  needs  of  the 
occupying  army  or  the  administration,  but  that  they  may  be  exacted  for 
the  purpose  of  compelling  the  inhabitants  to  sue  for  peace,  for  the  pur- 
pose of  punishment,  for  covering  the  expenses  of  the  war,  and  even  for 
the  enrichment  of  the  occupant.  Von  Clausewitz,  for  example,  declared 
that  the  first  object  of  war  is  "invasion,  that  is,  the  occupation  of  the 
enemy's  territory,  not  with  a  view  to  keeping  it  but  in  order  to  levy  con- 
tributions upon  it  or  to  devastate  it."9i  Von  Moltke  expressed  essentially 
the  same  view  in  his  letter  to  Bluntschli,  referred  to  above.  Loening,  a 
high  German  authority,  maintains  that  it  is  even  legitimate  for  a  military 
occupant  to  exact  money  contributions  for  the  purpose  of  compelling  the 
inhabitants  to  sue  for  peace,95  and  the  distinguished  Austrian  publicist, 
Lammasch,  defended  this  view  at  the  first  Hague  Conference  in  1899, 
although  it  found  no  favor  there.96  Other  German  writers  maintain  this 
extreme  view  universally  condemned  by  all  the  authorities  outside  Ger- 
many and  Austria. 

German  practice  during  the  war  of  1870-71  was  in  harmony  with  this 
view  and  its  has  been  the  same  during  the  present  war.  During  their  oc- 
cupation of  France  in  1870-71  they  not  only  levied  enormous  con- 
tributions on  cities,  towns,  and  departments,97— so  exorbitant  in  amount 
that  many  of  them  did  not  differ  from  sheer  pillage  except  in  name,98— 
but  for  the  avowed  purpose  of  breaking  the  resistance  of  the  French 
people  and  inducing  them  to  sue  for  peace,  they  levied  in  December, 
1870,  a  per  capita  contribution  of  25  francs  on  every  inhabitant  in  the 
occupied  districts  of  France.  The  German  writer  Loening  admits  that  this 
expedient  was  "extraordinary,"  but  he  defends  it  on  the  ground  that  the 
"situation  was  none  the  less  so,"  and  that  it  was  effective!99  It  is  refreshing 

93  Morgan,  p.  178;  Carpentier,  p.  140. 

94  Vom  Kriege,  Graham's  translation,  Vol.  I,  p.  33. 

96  See  his  article  in  the  Revue  de  Droit  International  et  de  LSgislation  Comparee, 
Vol.  V,  p.  107. 

96  Quoted  by  the  German  writer  Wehberg  (Capture  in  War  on  Land  and  Sea,  p. 
42),  who  condemns  the  view  that  a  belligerent  may  seek  to  induce  his  enemy  to  sub- 
mit by  exhausting  him  through  the  power  to  lay  contributions  and  exact  requisitions. 

97 1  have  given  many  examples  in  an  article  published  in  the  American  Journal  of 
International  Law  for  January,  1917,  pp.  74-76. 

88  Cf.  Latifi,  Effects  of  War  on  Private  Property,  p.  34. 

99  See  his  article  in  the  Revue  de  Droit  International  et  de  LSgislation  Comparee, 
Vol.  V,  p.  108. 


THE  GERMAN  WAR  CODE  281 

to  be  able  to  record,  however,  that  this  harsh  and  unjust  measure,  unani- 
mously condemned  by  writers  outside  Germany,  has  not  met  with  the 
approval  of  all  reputable  German  authorities.100  But  the  German  manual 
assures  us  that  the  power  of  requisition  and  contribution  as  resorted  to  by 
the  Germans  was  exercised  "with  the  utmost  tenderness  for  the  inhabit- 
ants, even  if  in  isolated  cases  excesses  occurred"!101 

During  the  present  war  Belgium  and  France  have  been  bled  by  huge 
contributions,  the  frequency  and  amount  of  which  repel  the  assumption 
that  they  were  levied  only  for  the  needs  of  the  army  and  the  expenses 
of  the  administration.102  In  addition  to  a  general  annual  contribution  of 
480,000,000  francs  levied  on  the  occupied  portion  of  Belgium  in  Decem- 
ber, 1914,103  which  was  subsequently  increased  to  720,000,000  and  re- 
newed each  year  since,  huge  contributions,  often  running  into  the 
millions,  have  been  levied  on  scores  if  not  hundreds  of  towns  and  cities 
in  both  Belgium  and  France.  In  addition  to  these  exactions  the  Germans 
of  course  collected  the  regular  taxes10*  and  raised  other  huge  sums  under 
the  guise  of  collective  fines. 

Collective  Fines 

The  Hague  Convention  forbids  the  imposition  of  collective  punishments, 
pecuniary  or  otherwise,  upon  the  inhabitants  of  occupied  territory  on  ac- 
count of  the  acts  of  individuals  for  which  they  cannot  be  regarded  as 
jointly  and  severally  responsible.105  This  rule  is  incorporated  in  the  war 
manuals  of  the  United  States,106  Great  Britain,107  and  France,108  in  the 
identical  language  in  which  it  was  formulated  by  the  Hague  Conference. 
The  American  manual  interprets  the  rule  to  forbid  collective  punishments 
except  for  such  offenses  "as  the  community  has  committed  or  permitted 
to  be  committed,"  the  inference  being  that  the  community  cannot  be 
punished  for  the  acts  of  isolated  individuals  when  the  population  as  a 
whole  is  not  an  accomplice,  either  actively  or  passively,  or  for  acts  which 
the  local  authorities  could  not  have  prevented.  If,  for  example,  the  act 

100  It  is  condemned  e.g.  by  Bluntschh  (op.  cit.,  Sec.  654),  by  Geffcken  (ed.  of  Heffter, 
p.  30,  note  4)  and  by  Wehberg  (Capture  in  War  on  Land  and  Sea,  Chap.  4). 

101  Morgan,  p.  176;  Carpentier,  p.  138. 

102 1  have  given  numerous  examples  in  my  article  referred  to  above. 

103  The  text  of  the  order  imposing  this  contribution  may  be  found  in  Huberich  and 
Speyer,  German  Legislation  in  Belgium,  2d  ser.,  p.  11. 

104  Not  content  with  collecting  the  regular  taxes  on  the  inhabitants  who  remained 
in  Belgium,  General  von  Bissing  by  an  order  to  January  16,  1915,  issued  for  the  pur- 
pose of  compelling  the  hundreds  of  thousands  of  Belgian  refugees  who  had  gone  into 
exile  in  Holland  and  England  to  return  to  Belgium  in  order  that  their  labor  might  be 
requisitioned  by  the  Germans,  gave  notice  that  all  Belgians  who  did  not  return  by 
March  1  would  be  penalized  by  an  additional  levy  equal  to  ten  times  the  regular 
personal  tax.  Text  in  Huberich  and  Speyer,  op.  cit.,  p.  41. 

108  Art.  50.  106Art.  354.  lorArt.  385.  108Art.  109. 
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is  committed  by  an  isolated  individual  in  the  dead  of  night  in  a  remote 
part  of  the  town  or  district,  under  circumstances  which  make  it  impossi- 
ble for  the  public  authorities  to  have  prevented  it,  or  if  there  is  no  proof 
that  the  population  as  a  whole  was  a  party  through  either  participation 
or  sympathy,  it  would  be  a  violation  of  the  most  elementary  rules  of 
justice  to  hold  the  community  responsible  and  subject  it  to  punishment; 
and  it  is  safe  to  say  that  the  Hague  Conference  never  intended  to  sanc- 
tion the  application  of  the  principle  of  collective  responsibility  and  punish- 
ment in  such  cases.109 

The  German  manual  does  not  deal  with  the  subject  of  collective  fines 
further  than  to  say  that  they  are  the  most  effective  means  of  insuring  the 
obedience  of  the  inhabitants  of  occupied  territory.110  It  also  remarks  that 
they  were  frequently  employed  by  the  Germans  during  the  Franco- 
German  war  of  1870-71,  and  the  manual  naturally  attempts  to  defend 
the  German  practice.  As  is  well  known,  huge  fines  were  laid  on  many 
towns,  cities,  departments,  and  communes  of  France.  The  enormity  of 
the  amounts  exacted  and  their  disproportion  to  the  offenses  alleged  are 
evidence  enough  that  in  many  cases  they  were  nothing  more  than  con- 
tributions exacted  under  the  guise  of  fines,  and  were  imposed  not  as  a 
punitive  measure  but  merely  for  the  enrichment  of  the  military  occu- 
pant.111 The  Germans  even  pushed  the  theory  of  collective  responsibility 
to  the  length  of  fining  remote  communes,  from  which  offenders  originally 
came,  for  acts  committed  by  them  in  other  distant  communes  in  the  oc- 
cupied portion  of  France.112  This  iniquitous  theory  of  collective  punish- 
ment is  defended  by  the  Kriegsbrauch  im  Landkriege  and  by  most  Ger- 
man writers  on  international  law,  mainly  on  the  ground  that  it  was  effec- 
tive in  preventing  a  repetition  of  the  acts  complained  of.113  Leuder  and 
the  authors  of  the  German  manual  find  a  justification  also  in  the  "em- 
bittered character  which  the  war  took  on  during  its  later  stages."114  Re- 
garding the  French  complaint  that  the  fines  were  in  many  cases  grossly 

109  Compare  Lawrence,  op.  tit.,  p.  447;  Spaight,  op.  tit.,  p.  408;  Despagnet,  Cours 
de  Droit  International,  Sec.  587-588;  Bordwell,  Law  of  War,  p.  317;  and  Nys,  Le 
Droit  International,  Vol.  Ill,  p.  429. 

110  Morgan,  p.  178. 

111  Compare  Bonfils  Manuel  de  Droit  International,  Sec.  1219.  I  have  reviewed  the 
German  practice  of  1870-71  and  given  many  details  as  to  the  imposition  of  fines  by 
the  Germans,  in  an  article  in  the  American  Journal  of  International  Law,  July,  1917, 
pp.  512  ff. 

""The  text  of  the  order  putting  into  effect  this  extraordinary  theory  of  collective 
responsibility  may  be  found  in  the  Revue  de  Droit  International  et  de  Legislation 
Comparee,  Vol.  II,  p.  666. 

113  See  the  defense  by  Loening  in  an  article  in  the  Revue  de  Droit  International  et 
de  Legislation  Comparde,  Vol.  V,  pp.  77  ff. 

u*  Leuder  in  Holtzendorff's  Handbuch  des  Volkerrechts,  Vol.  IV,  p.  508;  also  Sec. 
112,  note  14;  Morgan,  p.  178;  Carpentier,  p.  141. 
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excessive  and  out  of  all  proportion  to  the  gravity  of  the  offenses  alleged, 
Leuder  remarks  that  the  promptness  with  which  they  were  paid  is  evi- 
dence enough  that  they  were  "in  truth  not  too  exorbitant."115  Leuder  even 
goes  to  the  length  of  asserting  that  a  community  may  be  fined  for  the 
continued  persistence  of  the  inhabitants  in  keeping  up  a  futile  struggle 
{dutch  frivol  fortgesetze  Kriege).  The  25  franc  per  capita  fine  levied  in 
1870  on  all  the  inhabitants  of  the  occupied  regions  of  France  for  the 
purpose  of  breaking  their  spirit  of  resistance  was  therefore  a  justifiable 
measure.116 

Such  is  the  theory  of  the  German  manual  and  of  German  writers  re- 
garding collective  punishments.  It  is  criticized  by  practically  every  writer 
on  international  law  outside  Germany  and  even  some  German  writers 
have  condemned  it.117  It  is  likewise  contrary  to  the  rule  of  the  Hague 
Convention  and  to  the  most  elementary  principles  of  the  criminal  law. 

During  the  present  war  the  Germans  in  both  Belgium  and  France  have 
proceeded  on  this  theory  on  an  even  larger  scale  than  they  did  in  1870-71. 
Scores  of  cities,  towns,  and  communes  have  been  punished  by  huge  fines 
for  offenses  committed  by  individuals  which  the  civil  authorities  were 
powerless  to  prevent  and  in  which  the  population  could  not  by  any 
process  of  reasoning  have  been  regarded  as  accomplices.  In  many  cases 
the  fines  were  out  of  all  proportion  to  the  gravity  of  the  offenses  alleged, 
leaving  no  doubt  that  in  fact  they  were  levied  not  as  a  punitive  measure 
but  for  the  purpose  of  enriching  the  military  occupant  and  recouping 
himself  for  the  cost  of  the  war.  In  some  cases  they  were  levied  on  the  in- 
habitants not  for  acts  of  the  civil  population  but  for  acts  committed  by 
the  regular  armed  forces  of  the  enemy,  which  of  course  are  not  punishable 
by  community  fines  since  they  are  legitimate  acts  of  war. 

The  city  of  Brussels,  to  cite  a  notable  instance  from  many,  has  already 
been  fined  at  least  five  times.  It  was  fined  5,000,000  francs  in  November, 
1914,  for  the  act  of  a  policeman  in  attacking  a  German  officer  during 
the  course  of  a  dispute  between  the  two;  again  in  July,  1915,  it  was  fined 
5,000,000  francs  for  the  alleged  destruction  of  a  German  Zeppelin  by  a 
British  aviator  near  Brussels;  in  the  same  month  it  was  fined  5,000,000 
marks  in  consequence  of  a  patriotic  demonstration  by  the  inhabitants 
on  the  occasion  of  the  celebration  of  the  national  holiday  (July  21);  early 
in  1916  it  was  fined  500,000  marks  on  the  charge  that  a  crime  had  been 
committed  in  the  suburb  of  Shaerbeek  with  a  revolver  obtained  in  Brussels 
where  the  possession  of  fire  arms  by  the  citizens  had  been  forbidden  by  the 

115  Op.  cit.,  p.  509. 

118  Ibid.,  pp.  505  and  510.  For  a  criticism  of  this  extraordinary  contention  see  West- 
lake,  Collected  Papers  on  International  Law,  p.  251. 

UTE.g.  Bluntschli,  op.  cit.,  Sec.  643  bis;  and  Geffcken,  Note  7  to  Sec.  126  of  his 
edition  of  Heffter's  Le  Droit  International  de  VEurope. 
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military  authorities;  finally,  in  March,  1918,  the  city  was  fined  2,000,000 
marks  on  account  of  a  demonstration  by  anti-Flemish  agitators.  A  fine 
of  60,000,000  francs  was  imposed  on  the  province  of  Liege;  10,000,000 
on  the  city  of  Liege;  3,000,000  on  Tournai;  10,000,000  on  Courtrai; 
3,000,000  on  Wavre;  500,000  on  Lille;  650,000  on  Luneville,  and  scores 
of  others.118  Many  towns  were  fined  for  the  alleged  firing  of  shots  against 
German  troops  by  civilian  inhabitants;  others  were  fined  on  account  of 
the  refusal  of  the  municipal  authorities  to  furnish  the  military  com- 
manders with  lists  of  unemployed  laborers  whom  the  Germans  were 
preparing  to  deport  for  forced  labor  in  Germany;  others  were  fined  for 
inability  to  comply  with  requisitions;  for  the  refusal  of  the  inhabitants 
to  work  for  the  Germans;  for  the  cutting  of  telephone  wires,  and  the 
like. 

In  many  instances  these  fines  were  in  addition  to  other  heavy  exactions 
under  the  form  of  requisitions,  contributions,  and  tax  levies.  As  one 
reads  the  long  list  of  such  exactions  and  the  reasons  alleged  for  imposing 
them,  it  is  difficult  to  avoid  the  conclusion  that  they  were  a  part  of  the 
well-established  German  philosophy  of  war  that  an  invader  is  entitled 
to  live  on  the  country  which  falls  under  his  occupation  and  that  the 
employment  of  any  instrumentality  or  measure  is  legitimate  whenever 
its  use  contributes  "to  the  attainment  of  the  object  of  the  war." 

Bombardments 

The  Hague  Convention  forbids  the  bombardment  by  whatever  means 
of  towns,  villages,  dwellings,  or  buildings  which  are  undefended,119 
it  requires  the  officer  in  command  of  an  attacking  force  to  do  all  in  his 
power  to  warn  the  authorities  before  commencing  a  bombardment, 
except  in  cases  of  assault;120  and  it  enjoins  belligerents  to  spare  as  far 
as  possible  buildings  dedicated  to  religion,  art,  science,  or  charitable 
purposes,  historic  monuments  and  hospitals.121  These  rules  are  incor- 
porated textually  in  the  war  manuals  of  the  United  States,  Great  Britain, 
and  France. 

The  German  manual,  however,  as  it  so  often  does,  repudiates  the 
Hague  rule  and  declares  that  a  preliminary  notification  of  bombardment 
is  not  required  in  any  case.  The  claims  to  the  contrary  put  forward  by 
some  jurists  are,  we  are  told,  absolutely  contrary  to  the  necessities  of 
war  and  must  be  rejected  by  soldiers;  moreover,  the  instances  in  which 
warning  has  been  voluntarily  given  do  not  prove  the  existence  of  an 
obligation.  The  besieging  commander  must  determine  for  himself  whether 
the  giving  of  preliminary  notice  will  have  the  effect  of  endangering  the 

"s  I  have  given  the  details  regarding  a  good  many  other  instances  in  the  American 
Journal  of  International  Law  for  July,  1917,  pp.  515  ff. 
119  Art.  25.  120Art.  26.  ^  Art.  27. 
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success  of  his  operations  through  the  loss  of  precious  time.  If  he  is 
satisfied  that  it  will  have  this  effect  he  is  not  bound  to  give  warning;  if, 
on  the  contrary,  he  has  nothing  to  fear  from  giving  the  notification, 
"conformity  to  the  exigencies  of  humanity"  requires  that  it  should  be 
given.122  In  short,  the  duty  of  the  belligerent  in  this  as  in  other  cases  is 
determined  not  by  considerations  of  humanity  but  by  its  effect  upon 
the  success  of  the  military  operations.  The  American  rules  add  that  while 
there  is  no  rule  requiring  a  besieging  commander  to  allow  women  and 
children  to  be  removed  before  the  bombardment  commences,  it  has  been 
the  American  practice  to  allow  them  to  leave  and  the  manual  reproduces 
the  text  of  an  order  issued  by  General  Nogi  during  the  Russo-Japanese 
war  giving  permission  to  the  women  and  children  to  leave  Port  Arthur 
before  the  bombardment  commenced.123  The  text  of  the  German  manual 
does  not  differ  from  those  of  the  other  three  countries  in  holding  that  no 
such  obligation  is  incumbent  upon  a  besieging  commander,  but  it  does 
not  go  to  the  length  which  the  British  manual  does124  of  saying  that  con- 
siderations of  humanity  make  it  desirable  if  possible  to  permit  the 
inhabitants  to  leave,  nor  does  it  call  attention  to  the  fact,  as  do  the 
American  rules,  that  the  best  recent  practice  is  in  favor  of  this  humani- 
tarian procedure.  On  the  contrary,  it  asserts  that  the  "pretentions  of  the 
professors  of  international  law  on  this  point  must  be  deliberately  rejected 
in  principle  as  opposed  to  the  principles  of  war,"  because  the  presence 
of  the  noncombatant  population  who  must  be  fed  from  the  supplies  of 
the  besieged  may  have  the  effect  of  hastening  the  surrender  of  the  place. 
By  refusing  to  allow  them  to  leave,  the  besieging  commander  derives  a 
military  advantage  and  it  would  be  foolish,  therefore,  for  him  to  renounce 
voluntarily  this  advantage.125 

Regarding  the  prohibition  to  bombard  open  towns  and  villages  which 
are  not  occupied  by  the  enemy  or  defended,  the  German  manual  takes 
occasion  to  say,  somewhat  cynically,  that  such  a  prohibition  was  indeed 
embodied  in  the  Hague  regulations  but  it  was  a  "superfluous  provision 
because  the  history  of  modern  wars  hardly  knows  of  any  such  case."126 
In  short,  according  to  the  view  of  the  German  manual,  practically  every 
town  within  the  lines  of  the  enemy  is  today  a  "defended"  place  and  may 
therefore  be  bombarded.  This  extraordinary  contention  in  effect  reduces 
the  prohibitions  of  the  Hague  Convention  in  respect  to  bombardment  to 
a  nullity  and  it  is  directly  contrary  to  the  views  of  practically  all  writers 
on  international  law  as  to  what  constitutes  "defense."  There  is  a  general 
agreement  among  the  text  writers  that  a  place  is  "undefended"  and  there- 
fore exempt  from  bombardment  if  it  possesses  no  means  of  defense  or 

m  Morgan,  p.  104;  Carpentier,  p.  45.  ™  American  Rules,  p.  68. 

124 Art.  127.  ""  Morgan,  p.  107;  Carpentier,  p.  49. 

^Morgan,  p.  108;  Carpentier,  p.  50. 
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offers  no  resistance  to  the  entrance  of  the  enemy.  If  it  is  without  fortifica- 
tions or  artillery  or  is  unoccupied  by  troops,  as  many  towns  are  in  time  of 
war,  it  cannot  by  any  reasonable  process  of  interpretation  be  said  to 
be  "defended."127  The  German  manual,  however,  proceeds  on  the  assump- 
tion that  practically  all  towns  in  modern  times  possess  the  means  of  de- 
fending themselves  against  the  enemy.  If  there  are  military  stores,  rail- 
way establishments,  telegraph  lines,  or  bridges  in  the  town,  this  consti- 
tutes a  sufficient  excuse  for  bombarding  it.128 

In  practice  the  Germans  have  during  the  present  war  proceeded  in 
accord  with  the  teachings  of  the  Kriegsbrauch.  They  have  bombarded 
many  open  and  undefended  towns  in  Belgium  and  France.  In  some  cases 
these  appear  to  have  been  technically  defended  in  the  sense  of  being 
occupied  by  troops,  although  without  batteries;  in  other  cases,  such  as 
the  bombardment  of  the  coast  towns  of  Hartlepool,  Whitby,  Scarborough, 
and  Yarmouth,  there  was  not  a  soldier  or  a  battery  in  the  town.  They 
were  bombarded  in  the  darkness  of  night  without  a  word  of  warning; 
scores  of  women  and  children  were  killed,  and  hundreds  of  private  houses 
were  destroyed,  when  in  fact  no  military  purpose  was  subserved.  As 
long  ago  as  1844  the  Duke  of  Wellington,  adverting  to  a  recommendation 
of  the  Prince  of  Joinville  that  in  the  event  of  war  between  France  and 
England  the  undefended  coast  towns  of  England  should  be  bombarded, 
declared  that  such  a  method  of  warfare  had  been  "disclaimed  by  the 
civilized  portions  of  mankind."  He  was  right,  but  it  remained  for  the 
Germans  to  revive  it  in  the  year  1915. 

The  injunction  of  the  Hague  Convention  that  in  sieges  and  bombard- 
ments all  necessary  steps  must  be  taken  to  spare  as  far  as  possible  build- 
ings dedicated  to  religion,  art,  science,  or  charitable  purposes,  historic 
monuments,  hospitals,  and  the  like  has  been  systematically  disregarded 
by  the  German  military  commanders  during  the  present  war.  The  de- 
struction of  the  University  of  Louvain  with  its  library  of  priceless  treas- 
ures; of  many  beautiful  historic  city  halls,  some  of  them  dating  from  the 
middle  ages;  of  the  cathedrals  of  Rheims,  Malines,  St.  Quentin,  Soissons, 
and  Arras;  the  ancient  Cloth  Hall  of  Ypres,  completed  in  1804  and  one  of 
the  most  exquisite  examples  of  Gothic  architecture  in  Europe;  the  his- 
toric Chateau  de  Coucy  built  in  the  thirteenth  century;  and  scores  of 
other  ancient  historic  edifices— some  of  which  like  the  Cathedral  of 
Rheims  belonged  not  to  France  alone  but  were  in  a  real  sense  the  prop- 

""  Compare  Holland,  Laws  of  War  on  Land,  p.  30;  Spaight,  op.  cit.,  p.  158;  Pillet, 
Les  Lois  Actuelles,  p.  104;  Bonfils,  Manuel,  Sees.  1081-1082;  Wesdake,  op.  cit,  Vol. 
II,  p.  315;  Merignhac,  op.  cit,  p.  177. 

128  The  British  manual,  Art.  118,  expressly  condemns  this  view  as  do  the  American 
Rules  (Art.  212,  Note  1)  which  add  that  if  it  is  necessary  to  destroy  such  objects  it 
must  be  done  by  other  means  than  bombardment. 
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erty  of  all  mankind— is  evidence  enough  of  the  manner  in  which  the 
injunction  of  the  Hague  Convention  has  been  respected.129  Brand  Whit- 
lock,  American  minister  to  Belgium,  in  a  report  made  to  the  Department 
of  State  in  1917,  declared  that  the  only  institutions  scrupulously  respected 
by  the  Germans  in  Belgium  were  the  breweries.  It  is  only  just  to  the 
Germans,  however,  to  assume  that  in  some  instances  it  was  impossible 
for  them  to  spare  churches  and  historic  monuments  situated  as  they  were 
in  the  center  of  the  towns  or  cities  which  they  had  a  lawful  right  to 
bombard,  and  it  may  be  true  that  in  some  instances  church  towers  were, 
as  they  charged,  used  for  purposes  of  military  observation  by  the  enemy, 
although  these  charges  have  been  emphatically  denied  by  the  Belgian 
and  French  authorities.  But  even  if  we  admit  the  validity  of  the  German 
excuse  that  the  immunity  of  certain  edifices  from  bombardment  had 
been  forfeited  by  their  use  for  military  observation  and  that  it  was  im- 
possible to  spare  others  because  of  their  situation,  what  justification  can 
they  offer  for  the  destruction  of  buildings  of  this  character  after  their 
armed  forces  had  gained  possession  of  the  towns  in  which  they  were 
situated  and  effectively  established  their  authority  over  the  population? 
In  fact,  most  of  them  were  destroyed  or  damaged  not  through  bombard- 
ment from  the  outside  but  were  burned  by  the  Germans  while  they  were 
in  full  possession  and  consequently  when  there  was  no  military  justifica- 
tion for  destroying  them.  Some  of  them,  like  the  Castle  of  Coucy,  were 
wantonly  destroyed  as  a  measure  of  devastation  before  the  retreat  of 
the  Germans  and  when  no  direct  military  object  was  subserved  thereby. 
The  war  manuals  of  all  countries  condemn  the  destruction  of  such  build- 
ings except  where  it  is  absolutely  required  by  the  gravest  military  neces- 
sity.130 Even  the  German  manual  declares  that  they  must  be  spared  and 
protected.131 

129  M.  Malvey,  French  Minister  of  the  Interior,  in  a  report  made  by  him  in  1917 
stated  that  221  city  halls  of  France  had  been  damaged  or  wrecked  by  the  Germans, 
379  school  buildings,  331  churches  and  306  other  structures  of  a  public  or  semi-public 
character.  Fifty-six  of  the  buildings  destroyed  were  classified  as  "historical"  edifices. 
The  number  of  such  buildings  destroyed  or  injured  in  Belgium  was  even  larger. 

130  Compare  the  American  Rules,  Art.  225;  the  British  manual,  Art.  133;  and  the 
French  manual,  Art.  65. 

131  Morgan,  pp.  105,  169.  The  following  from  an  article  by  Major  General  Disfurth 
published  in  the  Hamburger  Nachrichten,  November,  1914,  has  been  quoted  as  an 
example  of  the  estimation  in  which  historic  monuments  are  held  by  German  military 
commanders:  "War  is  war  and  must  be  waged  with  severity.  The  commonest  ugliest 
stone  placed  over  the  grave  of  a  German  grenadier  is  a  more  glorious  monument  than 
all  the  cathedrals  in  Europe  put  together.  They  call  us  barbarians.  What  of  it?  For 
my  part  I  hope  that  in  this  war  we  have  merited  the  title  of  barbarians.  Our  troops 
must  achieve  victory.  What  else  matters?"  Quoted  by  Sir  Gilbert  Parker  in  his  book, 
The  World  in  the  Crucible,  p.  80. 
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Conclusion 

Such  are  the  theories  of  the  German  war  manual  and  such  are  some 
of  the  more  important  points  of  divergence  between  it  and  the  manuals 
of  the  United  States,  Great  Britain,  and  France  and  the  Hague  Conven- 
tion. The  statement  of  the  London  Times  that  "it  is  the  first  time  in  the 
history  of  mankind  that  a  creed  so  revolting  has  been  deliberately  formu- 
lated by  a  great  civilized  state"  may  seem  a  little  severe,  but  it  can  at 
least  be  said  that  the  doctrines  of  the  German  manual  on  many  points 
are  absolutely  in  conflict  with  the  liberal  and  enlightened  views  of  practi- 
cally all  jurists  and  text  writers  outside  Germany,  contrary  to  many  of 
the  rules  agreed  upon  by  the  powers  represented  at  the  Hague  Confer- 
ences and  formally  embodied  in  the  Convention  Respecting  the  Laws 
and  Customs  of  War  on  Land,  and  out  of  harmony  with  the  whole  spirit 
and  progress  of  modern  civilization.  A  such,  the  manual  has  been  justly 
condemned  by  American,  Belgian,  English,  and  French  writers  on  the 
laws  of  war,  almost  without  exception. 

It  is  but  just  to  say,  however,  that  some  of  its  provisions  are  irreproach- 
able and  entirely  in  accord  with  the  letter  and  the  spirit  of  the  Hague 
Conventions  as  well  as  the  generally  recognized  customs  and  usages  of 
civilized  warfare.  Thus  the  manual  declares  that  belligerents  are  bound 
to  respect  the  inviolability  of  neutral  territory  and  that  if  a  belligerent 
trespasses  upon  the  territory  of  a  neutral  state  the  latter  may  resist  such 
a  violation  with  all  the  means  in  its  power;132  that  an  occupying  belliger- 
ent is  bound  to  respect  the  laws  in  force  except  where  "imperative  mili- 
tary necessity"  requires  alteration;133  that  occupation  of  the  enemy's  ter- 
ritory does  not  mean  annexation  of  it;134  that  the  law  of  nations  no  longer 
recognizes  the  right  of  pillage  and  devastation;135  that  private  property 
in  land  warfare  may  be  taken  only  for  the  needs  of  the  army;136  that 
libraries,  churches,  school  buildings,  museums,  almshouses,  and  hospitals 
must  be  protected  and  that  art  treasures  can  no  longer  be  carried  off  by 
an  invader  for  the  enrichment  of  his  own  galleries;137  that  the  civil  popu- 
lation of  the  enemy  territory  are  not  to  be  regarded,  generally  speaking, 
as  enemies;  that  they  cannot  therefore  be  injured,  insulted,  maltreated, 
carried  away  into  bondage,  or  killed;138  that  the  sick  and  wounded  of 
the  enemy  should  be  protected  and  cared  for;  etc.139  In  fact,  however, 
every  one  of  these  rules  has  been  violated— some  of  them  many  times— 
by  the  German  armies  during  the  present  war. 

The  German  manual,  therefore,  must  be  studied  not  merely  as  a  docu- 
ment but  in  the  light  of  German  practice  in  order  to  arrive  at  a  just  con- 

188  Morgan,  p.  197.  133  Ibid.,  p.  181.  w  Ibid.,  p.  180. 

™Ibid.,  pp.  161  and  177.  ™  Ibid.,  p.  170.  "  Ibid.,  p.  169. 

138  Ibid.,  pp.  147-148.  ™Ibid.,  p.  115. 
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ception  of  the  real  German  philosophy  of  the  nature  and  objects  of  war 
and  the  means  and  instruments  that  may  be  employed  in  prosecuting 
it  to  a  successful  termination.  One  can  no  more  obtain  a  true  notion  of 
this  philosophy  by  confining  his  study  to  the  text  of  the  manual  than  he 
can  understand  the  real  character  of  the  German  government  by  reading 
the  formal  prescriptions  of  the  constitution. 

THE  GERMAN  CODE  OF  NAVAL  WARFARE 

Happily  what  is  said  above  in  criticism  of  the  German  manual  of  land 
warfare  cannot  be  applied  to  the  German  manual  for  the  conduct  of  war 
at  sea.140  The  rules  of  the  German  prize  code  in  respect  to  blockade,  con- 
traband, capture,  search,  and  the  destruction  of  prizes  are  quite  in  har- 
mony with  the  generally  recognized  laws  and  usages  of  naval  warfare. 
In  the  main  they  are  literal  reproductions  of  the  corresponding  rules  of 
the  Declaration  of  London,  although  there  are  some  unimportant  diver- 
gencies. 

Before  capturing  a  vessel,  the  prize  code  tells  us,  the  commander  must 
cause  it  to  stop  by  means  of  a  signal,  he  must  then  send  aboard  a  searching 
party,  its  papers  must  be  examined  for  the  purpose  of  determining  its 
nationality  as  well  as  the  character  and  destination  of  its  cargo,  etc.  If 
the  examination  establishes  the  liability  of  the  ship  or  cargo  to  capture, 
a  prize  crew  must  be  placed  on  board  and  the  vessel  taken  in  for  trial  by 
a  prize  court.  Members  of  the  crew  who  are  subjects  of  a  neutral  state 
must  be  released  without  conditions.141  Following  the  rules  of  the  Declara- 
tion of  London,  the  prize  code  allows  the  captor  under  certain  conditions 
to  destroy  his  prize  instead  of  taking  it  in  for  adjudication142  but  it  takes 
care  to  add  that  "before  proceeding  to  a  destruction  of  the  vessel,  the 
safety  of  all  persons  on  board,  and,  so  far  as  possible,  of  their  effects,  is 
to  be  provided  for,  and  all  the  ship's  papers  and  other  evidentiary  material 
of  value  for  the  formulation  of  the  judgment  of  the  prize  court  are  to  be 
taken  over  by  the  commander."143  Regarding  the  destruction  of  neutral 
vessels  for  carrying  contraband,  the  prize  code  expressly  declares,  follow- 
ing the  Declaration  of  London,  that  such  vessels  may  be  destroyed  only 
when  subject  to  condemnation  by  a  prize  court;  and  it  adds  that  they  are 
not  subject  to  condemnation  unless  the  contraband  on  board  constitutes 
more  than  half  the  cargo.144 

140  The  Prisen  Ordnung  of  September  30,  1909,  and  the  Prisen  Gerichtsordnung  of 
April  15,  1911,  together  promulgated  as  a  prize  code  on  August  3,  1914.  Both  have 
been  translated  into  English  by  C.  H.  Huberich  and  Richard  King  and  published 
under  the  tide  The  Prize  Code  of  the  German  Empire  as  in  Force  July  1,  1915  (New 
York  and  London,  1915). 

141  Arts.  81-98.  ""Art.  113. 

143  Art.  116.  This  humane  requirement  regarding  provision  for  the  safety  of  the 
crews  and  passengers  is  repeated  in  Art.  129.  "'Arts.  41  and  113a. 
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As  to  blockades,  the  prize  code  lays  down  the  universally  accepted 
principle  that  a  blockade  to  be  legal  must  be  effective,145  that  is,  it  must 
be  maintained,  in  the  language  of  the  prize  code,  by  a  "cordon"  of  ships 
off  the  blockaded  ports,146  and  that,  when  vessels  are  destroyed  by  the 
captor  for  breach  of  blockade,  provision  must  be  made  for  the  safety 
of  the  persons  on  board.147  Finally,  the  prize  code  in  accordance  with 
Conventions  No.  X  and  XI  of  the  second  Hague  Conference  declares 
that  hospital  ships  and  vessels  engaged  on  missions  of  philanthropy  and 
relief  are  exempt  from  capture,  and  of  course  from  destruction.148 

German  Methods  of  War  at  Sea 

These  rules  are  beyond  criticism;  unlike  so  many  of  those  in  the  German 
manual  of  land  warfare  they  conform  to  the  requirements  of  the  great 
international  Conventions  as  well  as  the  best  usage  of  modern  naval 
warfare.  Unfortunately,  however,  German  practice  during  the  present  war 
has  been  in  flagrant  contradiction  to  them.  The  requirement  that  vessels 
shall  be  searched,  their  nationality  verified,  and  their  liability  to  capture 
established  before  destruction,  has  rarely  been  observed  by  German 
submarine  commanders.  Their  examination  has  usually  consisted  of 
nothing  more  than  a  long  distance  view  through  a  periscope,  under  cir- 
cumstances which  make  it  impossible  for  the  commander  to  determine 
the  destination  of  the  ship  or  the  character  and  destination  of  the  cargo. 
Hundreds  of  neutral  vessels,  more  than  a  thousand  altogether,  have  been 
torpedoed,  in  most  cases,  for  carrying  contraband,  yet  there  appear  to  be 
few  or  no  instances  in  which  the  destroying  commander  stopped 
the  vessel,  inspected  its  papers,  or  examined  its  cargo— this  in  the  face 
of  the  rule  of  the  German  prize  code  that  a  vessel  may  not  be  destroyed 
for  carrying  contraband  unless  it  is  liable  to  condemnation  by  a  prize 
court  and  unless  the  contraband  goods  constitute  more  than  half  the 
cargo.  How  it  is  possible  for  a  submarine  commander  peering  through  the 
narrow  slit  of  a  periscope  to  determine  the  character  of  a  cargo  in 
the  hold  of  a  distant  ocean  liner,  much  less  to  determine  what  proportion 
the  contraband  goods,  if  there  be  any,  bear  to  the  total  cargo,  has  never 
been  explained. 

The  provision  of  the  German  prize  code  that  the  captor  shall  make 
provision  for  the  safety  of  all  persons  on  board  before  destroying  the 
vessel  has,  as  is  well  known,  been  ruthlessly  disregarded.  Ocean  liners 
by  the  hundred  have  been  torpedoed  by  German  submarines  sometimes 
without  a  word  of  warning,  sometimes  with  warning  entirely  insufficient 
to  enable  the  crews  and  passengers  to  take  to  the  life  boats.  Even  when 
provision  was  made  for  the  safety  of  those  on  board,  it  consisted  of  noth- 

145 Art.  59.  "'Arts.  76,  77.  "'Arts.  78,  113.  14SArt.  5. 
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ing  more  than  placing  them  in  small  life  boats,  frequently  in  rough 
weather,  sometimes  hundreds  of  miles  from  land,  leaving  them  to  drift 
about  for  many  days  exposed  to  the  rigors  of  winter,  to  suffer  the  tortures 
of  thirst  and  hunger,  and  often  to  be  washed  overboard  and  drowned  in 
the  seas  which  they  were  innocently  traversing  and  for  the  freedom  of 
which  the  German  government  pretends  to  be  fighting.  According  to 
official  British  returns  published  in  March,  1918,  12,836  noncombatants 
of  British  nationality  alone,  including  many  women  and  children,  had 
lost  their  lives  in  consequence  of  this  method  of  warfare.149  Down  to  May, 
1918,  the  toll  taken  in  this  way  of  Norwegian  ships  and  seamen  amounted 
to  755  vessels  and  1006  lives,  not  counting  700  men  on  53  missing  vessels 
most  of  which  are  now  regarded  as  lost.150 

Notwithstanding  the  rule  of  the  German  prize  code  that  for  a  blockade 
to  be  legal  a  "cordon"  of  vessels  must  be  stationed  off  the  blockaded 
coasts  and  ports  so  as  to  make  the  blockade  effective,  the  German  govern- 
ment pretends  to  have  established  a  lawful  blockade  of  England  by 
means  of  the  submarines,  which,  of  course,  by  reason  of  their  number  and 
character,  are  incapable  of  maintaining  a  blockade.  Such  a  blockade  is 
very  much  like  the  expedient  of  a  police  commissioner  who  without  having 
a  sufficient  number  of  officers  at  his  disposal  to  close  a  street  depends 
upon  the  occasional  dash  of  a  policeman  upon  the  scene  who  shoots 
innocent  bystanders  and  trespassers  alike.  There  is  no  formality  of  search, 
no  notification,  no  adjudication.  The  whole  procedure  is  like  ambushing 
a  man  and  sending  him  to  his  death  without  warning  and  without  a  trial. 

Destruction  of  Hospital  and  Belgian  Relief  Ships 

In  a  similar  manner  the  immunity  of  hospital  ships  and  vessels  engaged 
in  charitable  work,  proclaimed  by  the  German  prize  code  in  its  very  first 
chapter,  has  been  deliberately  overridden  again  and  again  by  German 
submarine  commanders.  On  October  26,  1914,  the  French  steamer 
Amiral  Gauteaume  with  2500  Belgian  refugees  who  were  being  trans- 
ported to  England  from  their  stricken  country  was  deliberately  torpedoed 
by  a  German  submarine  without  warning  and  without  excuse.  The  French 
government  justly  characterized  the  act  as  the  "murder  of  inoffensive 

14S  New  York  Times,  March  14,  1918.  See  also  an  address  by  Wesley  Frost,  United 
States  Consul  at  Queenstown,  published  in  the  London  Weekly  Times  of  December  7, 
1917;  also  his  despatch  to  the  Department  of  State,  text  in  New  York  Times  of  April 
23,  1917.  Mr.  Frost,  who  saw  hundreds  of  the  rescued  victims,  gives  many  harrowing 
details  of  the  sufferings  which  they  endured.  See  also  a  book  by  Alfred  Noyes  entitled 
Open  Boats  (New  York,  1917)  and  a  very  frank  and  illuminating  account  by  a  Ger- 
man submarine  commander  in  his  book  entitled  The  Journal  of  a  Submarine  Com- 
mander (English  translation  by  Russell  Codman,  Boston,  1917). 

150  Despatch  from  the  Norwegian  Foreign  Office  published  in  the  New  York  Times, 
May  7,  1918. 
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individuals"  and  asserted  that  "never  before  in  the  most  barbarous  times 
had  a  crime  comparable  to  this  been  committed."151  Among  hospital  ships 
similarly  torpedoed  were  the  Asturias  (31  persons  lost  their  lives),  the 
Anglia  (with  a  loss  of  100  lives),  the  Britannic  (about  50  lives  being  lost), 
the  Bremer  Castle,  the  Gloucester  Castle,  the  Donegral,  the  Lanfranc 
(75  lives  lost),  the  Stephano,  and  others.  Every  one  of  these  vessels  bore 
in  conspicuous  letters  the  Red  Cross  markings  which  at  night  were 
highly  illuminated.  In  some  cases  the  excuse  given  by  the  German  gov- 
ernment was  mistake;  but  in  January,  1917,  the  German  government 
threw  off  the  mask  and  announced  that  in  the  future  all  British 
and  French  hospital  ships  would  be  regarded  as  vessels  of  war  and 
would  if  encountered  in  the  war  zone  be  sunk  without  warning152— this 
on  the  pretext  that  the  Entente  hospital  ships  were  engaged  in  transport- 
ing troops  and  munitions  of  war.  The  British  and  French  governments 
emphatically  denied  the  charge  and  caused  the  attention  of  the  German 
government  to  be  called  to  the  provision  of  the  Hague  Convention  which 
allows  belligerents  to  stop  and  search  hospital  ships  and  to  verify  any 
suspicions  which  they  may  have  that  the  Red  Cross  privilege  is  being 
abused.  But  German  submarine  commanders  apparently  did  not  care  to 
take  the  trouble  to  observe  this  humane  requirement  of  the  Convention 
and  they  continued  to  sink  every  hospital  ship  which  they  pretended 
to  suspect  of  misusing  the  Red  Cross  flag,  without  making  any  effort  to 
verify  their  suspicions  by  an  examination.  There  is  no  evidence  that  one 
of  the  ships  thus  torpedoed  was  ever  employed  for  any  other  purpose 
than  the  transportation  of  the  sick  and  wounded,  and  the  neutral  world 
has  accepted  the  denial  of  the  British  and  French  governments  as  a 
truthful  statement  of  facts.  The  decree  of  January,  1917,  was  justly 
regarded  in  America  as  the  climax  of  German  savagery  in  its  methods  of 
submarine  warfare. 

Many  relief  ships  engaged  in  the  transportation  of  food  and  other  sup- 
plies to  the  stricken  people  of  Belgium,  and  equally  protected  by  both 
the  Hague  Conventions  and  the  German  prize  code,  were  similarly 
treated.  The  Harplyce,  the  Ulriken,  the  Otamas,  the  Tokomaru,  the 
Hendron  Hall,  the  Friedland,  the  Storstad,  the  Lars  Fostenes,  the  Haelen, 
the  Tunisie,  the  Hinghorn,  the  Camilla,  the  Trevier,  the  Anna  Fostenes, 
the  Euphrates,  the  Ministre  de  Smet,  the  Festein,  and  various  others 
whose  names  were  not  given  in  the  press  despatches  were  some  of  the 
victims.  Every  one  of  them  bore  in  huge  letters  the  markings  of  the 
Belgian  Relief  Commission,  and  what  is  more,  every  one  carried  a  safe 
conduct  issued  by  authority  of  the  German  government.  In  a  few  cases 

151  Revue  GSndrale  de  Droit  International  Public,  July-October,  1915,  Docs.  p.  112. 
161  Memorandum  of  January  29,  1917,  to  the  American  government  for  transmission 
to  the  governments  of  Great  Britain  and  France. 
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the  excuse  alleged  was  mistake,  which  could  have  been  avoided  had 
German  submarine  commanders  taken  the  trouble  to  observe  the  formality 
of  search  and  verification  which  the  German  prize  code  itself  requires. 
In  most  cases,  however,  the  pretext  put  forward  was  the  same  as  that 
alleged  in  justification  of  the  sinking  of  hospital  ships:  namely,  that  they 
were  engaged  in  carrying  troops  and  munitions,  and  in  some  instances 
they  were  even  charged  with  attacking  German  submarines.  How  sub- 
marine commanders,  in  view  of  their  practice  of  destroying  without 
searching  and  verifying  the  character  of  the  cargoes  carried  by  their 
victims,  could  have  known  that  the  vessels  in  question  had  on  board 
troops  and  munitions  is  not  apparent.  Most  of  the  relief  ships  thus 
destroyed  were  in  fact  of  neutral  nationality  and  could  have  had  no 
motive  in  transporting  troops  or  munitions  for  either  belligerent.  No 
evidence  was  ever  offered  in  support  of  the  charges  made  by  the  Germans, 
and  the  vigorous  denial  of  the  officials  of  the  Relief  Commission  may  be 
taken  as  an  absolutely  truthful  statement  of  the  facts. 

Such  is  the  manner  in  which  German  naval  commanders  have  respected 
the  rules  of  their  own  prize  code  promulgated  by  the  German  government 
on  August  3,  1914.  It  is  hard  to  see  how  it  can  be  reconciled  with  the 
noble  utterance  of  Germany's  great  diplomat,  Marschall  von  Rieberstein, 
at  the  second  Hague  Conference:  "The  officers  of  the  German  Navy,  I 
loudly  proclaim  it  (je  le  dis  a  voix  haute),  will  always  fulfill  in  the  strictest 
fashion  the  duties  which  emanate  from  the  unwritten  law  of  humanity  and 
civilization.  As  to  the  sentiments  of  humanity  and  civilization,  I  cannot 
admit  that  there  is  any  government  or  country  which  is  superior  in  those 
sentiments  to  that  which  I  have  the  honor  to  represent."153 

153  La  Deuxieme  Conference  de  la  Paix,  Actes  et  Documents,  t.  Ill,  p.  382. 
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PUNISHMENT  OF  OFFENDERS  AGAINST  THE  LAWS 
AND  CUSTOMS  OF  WAR* 

The  treaty  of  peace  between  Germany  and  the  Allied  and  Associated 
Powers,  signed  at  Versailles  on  the  28th  of  June,  1919,  formally  sanctioned 
the  principle  that  individuals  belonging  to  the  armed  or  naval  forces  of 
the  adversary,  as  well  as  his  civil  functionaries,  are  responsible  under  mili- 
tary law  for  offenses  against  the  laws  and  customs  of  war  and  may  be 
tried  and  punished  for  such  offences. 

The  treaty  declares  that  Germany  recognizes  "the  right  of  the  Allied 
and  Associated  Powers  to  bring  before  military  tribunals  persons  accused 
of  having  committed  acts  in  violation  of  the  laws  and  customs  of  war." 
It  adds:  "Such  persons  shall,  if  found  guilty,  be  sentenced  to  punishments 
laid  down  by  law.  This  provision  will  apply  notwithstanding  any  proceed- 
ings or  prosecution  before  a  tribunal  in  Germany  or  in  the  territory  of 
her  allies." 

The  treaty  further  requires  Germany  to  hand  over  to  the  Allied  and 
Associated  Powers,  or  to  such  of  them  as  shall  so  request,  all  persons 
accused  of  having  committed  an  act  in  violation  of  the  laws  and  customs 
of  war,  who  are  specified  either  by  name  or  by  the  rank,  office,  or  employ- 
ment which  they  held  under  the  German  authorities,  and  to  furnish  "all 
documents  and  information  of  every  kind,  the  production  of  which  may 
be  considered  necessary  to  the  full  knowledge  of  the  incriminating  facts, 
the  discovery  of  offenders,  and  the  just  appreciation  of  responsibility.1" 

This  appears  to  be  the  first  treaty  of  peace  in  which  an  attempt  has 
been  made  by  the  victorious  belligerent  to  enforce  against  the  defeated 
adversary  the  application  of  the  principle  of  individual  responsibility  for 
criminal  acts  committed  during  war  by  members  of  his  armed  forces 
against  the  persons  or  property  of  the  other  party.2 

*  From  the  American  Journal  of  International  Law,  Vol.  XIV  (1920). 

1  Arts.  228,  230.  Identical  provisions  are  contained  in  the  treaty  with  Austria  (Arts. 
173,  175),  but  there  appear  to  be  no  such  stipulations  in  the  treaty  with  Bulgaria. 

2  The  late  Professor  Renault,  speaking  before  the  French  General  Prison  Society  in 
1915,  referred  to  a  suggestion  that  he  had  received,  to  the  effect  that  in  the  treaty  of 
peace  a  clause  should  be  inserted  requiring  the  delivery  up  of  the  principal  offenders 
against  the  laws  of  war.  Regarding  the  suggestion,  M.  Renault  said:  "I  do  not  see 
how  a  government,  even  if  conquered,  could  consent  to  such  a  clause;  it  would  be 
the  abdication  of  all  its  dignity;  moreover,  almost  always,  it  is  upon  superior  order  that 
infractions  of  the  law  of  nations  have  been  committed.  I  have  found  the  proposal 
excessive,  though  I  understand  the  sentiment  that  inspired  it.  I  cite  it  because  it 
shows  well  to  what  point  men,  animated  by  justice  and  shocked  by  what  has  taken 
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It  is  proposed  in  this  paper  to  examine  the  general  principle  of  the 
criminal  responsibility  of  individual  violators  of  the  laws  of  war,  and  to 
consider  some  of  the  questions  that  have  already  risen  and  are  likely 
to  arise  in  connection  with  the  attempt  to  apply  it  in  practice  against 
Germans  charged  with  having  committed  such  offences. 

The  principle  that  the  individual  soldier  who  commits  acts  in  violation 
of  the  laws  of  war,  when  those  acts  are  at  the  same  time  offences  against 
the  general  criminal  law,  should  be  liable  to  trial  and  punishment  by  the 
courts  of  the  injured  adversary,  in  case  he  falls  into  the  hands  of  the 
authorities  thereof,  has  long  been  maintained  by  some  writers,  and  in 
1880  it  was  expressly  affirmed  by  the  Institute  of  International  Law. 
Article  84  of  its  Manual  of  the  Laws  of  War  on  Land,  adopted  at  Oxford 
in  that  year,  declared  that  if  any  of  the  rules  thereof  were  violated,  "the 
offending  parties  should  be  punished,  after  a  judicial  hearing,  by  the 
belligerent  in  whose  hands  they  are."  It  was  further  added  that  "offenders 
against  the  laws  of  war  are  liable  to  the  punishments  specified  in  the 
penal  or  criminal  law,"  whenever  the  person  of  the  offender  could  be 
secured.3 

The  many  shocking  acts  committed  by  German  soldiers  in  Belgium 
and  France  during  the  late  war  in  violation  of  the  laws  and  customs  of 
war4  revived  interest  in  the  subject,  and  already  there  is  an  extensive 
literature  dealing  with  it.5  All  writers  who  have  discussed  the  subject 

place,  desire  that  the  monstrosities  of  which  French  and  Belgians  have  been  victims 
should  not  go  unpunished."  25  Rev.  Gen.  de  Droit  Int.  Pub.,  p.  25;  also  39  Rev. 
Penitentiaire,  p.  425. 

*  Annuaire  de  VInstitut,  1881-82,  p.  174. 

*  The  report  of  the  Peace  Conference  Commission  on  the  Responsibility  of  the 
Authors  of  the  War  and  on  Enforcement  of  Penalties  contains  a  catalogue  of  the 
breaches  of  the  laws  and  customs  of  war  committed  by  the  armed  and  naval  forces 
of  the  German  Empire  and  their  allies  during  the  late  war.  The  list  embraces  32 
categories  of  acts,  many  of  which  were  crimes  under  the  common  law.  The  report 
is  printed  in  English  by  the  Carnegie  Endowment  for  International  Peace  and  is  re- 
printed herein,  [In  American  Journal  of  International  Law  Vol.  XIV,  pp.  95-159.] 

"See,  especially,  Renault,  "de  l'Application  du  Droit  Penal  aux  faits  de  Guerre," 
25  Rev.  Gen.  de  Droit  Int.  Pub.  (1918),  pp.  5  £F.,  also  his  address  before  the  Societe 
Generale  des  Prisons,  39  Rev.  Penitentiaire,  pp.  406  ff.  (1915);  Pic,  "Violations  des 
Lois  de  la  Guerre,  Les  Sanctions  Necessaires,"  23  Rev.  Gen.,  pp.  261  ff.  (1916); 
Feraud-Giraud,  Recours  en  Raison  des  Dommages  Causes  par  la  Guerre;  Dumas,  Les 
Sanctions  Pinoles  des  Crimes  Allemands  (1916);  Meringhac,  "Sanctions  des  Infrac- 
tions au  Droit  des  Gens  Commisses  au  Cours  de  la  Guerre  Europeenne,"  24  Rev. 
Gen.  (1917),  pp.  10  ff.;  Bellot,  "War  Crimes,  Their  Prevention  and  Punishment," 
Grotius  Society,  Pubs.  II,  46;  Fauchille,  L'Evacuation  des  Terres,  occupes  par 
I'Allemagne  dans  le  Nord  de  la  France;  Tchernoff,  Revue  Politique  et  Parlementaire, 
July,  1915;  Nast,  "Les  Sanctions  Penales  de  l'Enlevement  par  les  Allemands  du 
Materiel  Industrielle  en  Territoires  frangais  et  beiges  occupes  par  leur  troupes,"  26 
Rev.  Gen.  (1919),  pp.  Ill  ff.;  L.  D.,  "Des  Sanctions  a  etablir  pour  la  repression  des 
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are  in  agreement  that  certain  acts  committed  by  soldiers  are  none  the 
less  criminal  because  they  are  committed  during  war.  Such  are  acts  of 
pillage,  theft,  incendiarism,  violence,  rape,  robbery,  assassination,  mal- 
treatment of  prisoners,  and  the  like.  The  late  Professor  Renault  aptly 
remarked  that  most  acts  of  war,  when  the  element  of  intent  is  eliminated, 
contain  all  the  essentials  of  criminal  acts,  and  if  they  are  forbidden  by 
the  law  of  nations  they  are  analogous  to  ordinary  crimes  and  may  be 
punished  as  such.  What  deprives  such  acts  of  the  element  of  criminality 
is  their  conformity  to  the  rules  of  international  law.  That  is  to  say,  the 
killing  by  a  soldier  of  a  person  belonging  to  the  enemy's  forces,  or  the 
taking  of  private  property  in  occupied  territory,  are  lawful  acts  of  war 
only  when  they  are  done  in  the  manner  and  subject  to  the  conditions 
prescribed  by  international  law;  otherwise  they  are  murder  or  theft,  as 
the  case  may  be,  and  their  authors  are  liable  to  punishment.8  In  short, 
soldiers,  as  well  as  civilians,  may  commit  crimes  during  war,  and  it  would 
be  extraordinary  to  hold  that  they  are  protected  by  their  uniform  against 
trial  and  punishment.  As  a  general  rule,  a  soldier  cannot  be  held  criminally 
responsible  for  acts  committed  by  him  in  the  line  of  duty  during  war 
when  those  acts  are  authorized  by  the  generally  accepted  laws  of  war; 
such  acts  are  not  crimes,  but  lawful  acts  of  war;  but  if  they  are  forbidden 
by  the  generally  recognized  laws  and  usages  of  war,  they  are  not  legiti- 
mate acts  and  they  may  be  crimes  under  the  common  law.  The  United 
States  Supreme  Court  has  affirmed  that  soldiers  are  not  liable  for  acts 
done  by  them  in  accord  with  the  usages  of  civilized  warfare  and  by 
military  authority.7  It  would  seem  to  follow  logically  that  the  authors 
of  acts  in  violation  of  these  usages  may  be  held  personally  responsible.8 

Crimes  commis  par  les  Allemands  en  violation  du  Droit  des  Gens  et  des  Traites 
Intemationaux,"  44  Clunet,  pp.  125  ff.;  and  the  report  of  MM.  Larnaude  and  Lapra- 
delle  entitled  "Examen  de  la  Responsabilite  penale  de  l'Empereur  Guillaume  II 
d'Allemagne,"  46  Clunet,  pp.  131  ff.;  and  the  report  of  the  Peace  Conference  Com- 
mission on  the  Responsibility  of  the  Authors  of  the  War.  The  subject  was  discussed 
at  length  by  a  group  of  distinguished  French  jurists  at  several  sessions  of  the  Societe 
Generale  des  Prisons  in  1915  and  1916.  See  especially  the  addresses  of  Garraud, 
Larnaude,  Garcon,  Renault,  Clunet,  Pillet,  and  Weiss.  English  and  American  author- 
ities, of  course,  are  not  lacking  who  have  supported  the  doctrine  of  individual  criminal 
responsibility.  Both  Prime  Ministers  Asquith  and  Lloyd-George  publicly  declared  that 
Germans  guilty  of  committing  criminal  acts  against  British  soldiers  would,  in  case 
they  fell  into  the  hands  of  the  authorities,  be  tried  and  punished.  Sir  Frederick  Smith, 
while  Attorney-General  of  England,  also  advocated  the  trial  and  punishment  of  such 
persons.  See,  also,  the  remarks  of  Mr.  E.  P.  Wheeler,  an  American  lawyer,  in  the 
Proceedings  of  the  American  Society  of  International  Law,  1917,  p.  36,  and  of  Pro- 
fessor T.  S.  Woolsey,  ibid.,  1915,  pp.  62  ff. 

6  Article  cited  in  25  R.G.D.I.P.,  p.  10.  Compare  also  Garcon,  39  Revue  Penitentiare, 
p.  479. 

7  Dow  v.  Johnson,  100  U.  S.  158,  and  Friedland  v.  Williams,  131  U.  S.  416. 

*  Compare  an  article  by  C.  A.  H.  Bartlett  entitled  "Liability  for  Official  War  Crimes" 
in  35  Law  Quarterly  Review  (1919),  p.  186. 
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Most  of  the  war  manuals  and  military  criminal  codes  recognize  that 
certain  acts  committed  by  soldiers  in  time  of  war  are  ordinary  crimes, 
and  provide  for  the  punishment  of  such  acts  whenever  the  offenders  fall 
into  the  hands  of  the  authorities.  Article  249  of  the  French  Code  of  Mili- 
tary Justice,  for  example,  declares  that  "every  individual  who,  in  the 
zone  of  operations,  despoils  a  wounded,  sick,  or  dead  soldier  shall  be 
punished  by  reclusion,  and  every  individual  who  commits  violence  on 
such  a  soldier  shall  be  put  to  death."  The  provisions  of  the  criminal  code 
relative  to  murder,  assault,  and  assassination  are  declared  to  be  applicable 
in  such  cases.  The  term  "every  individual"  is  certainly  broad  enough  to 
include  members  of  the  enemy's  forces  who  commit  such  acts  in  the  zone 
of  operations,  whether  they  are  military  persons  or  not. 

The  American  Rules  of  Land  Warfare  (1914)  provide  punishment  for 
acts  of  pillage  and  maltreatment  of  the  dead  and  wounded  (Art.  112), 
for  intentionally  inflicting  additional  wounds  upon  an  enemy  already 
disabled,  or  for  killing  such  an  enemy,  whether  he  belongs  to  the  army 
of  the  United  States  or  is  an  enemy  captured  after  having  committed  the 
misdeed  (Art.  181),9  for  the  wanton  destruction  of  property  (Art.  340), 
and  for  committing  any  one  of  a  long  list  of  acts,  such  as  the  use  of 
poison,  refusal  of  quarter,  killing  of  wounded,  maltreatment  of  dead 
bodies,  ill-treatment  of  prisoners  and  of  inhabitants  of  occupied  territory, 
and  many  other  offences  (Art.  366).  Crimes  punishable  by  all  criminal 
codes,  such  an  arson,  murder,  theft,  burglary,  rape,  and  the  like,  if  com- 
mitted by  an  American  soldier  in  a  hostile  country  against  its  inhabitants, 
are  declared  to  be  punishable  not  only  as  at  home,  but,  in  all  cases  in 
which  death  is  not  inflicted,  the  severer  punishment  shall  be  preferred 
(Art.  378).  Except  as  to  the  wounding  of  disabled  soldiers,  no  express 
mention  is  made,  however,  of  the  punishment  of  offenders  belonging  to 
the  enemy's  forces,  but  there  is  little  doubt  that  every  person  guilty  of 
committing  such  acts  against  American  soldiers  would,  if  apprehended, 
be  punished  equally  with  those  belonging  to  the  American  army.10 
American  practice  during  the  Civil  War  was  in  accordance  with  this 
view.11 

The  British  Manual  of  Military  Law  likewise  enumerates  a  long  list  of 
war  crimes  which  may  be  punished  as  such,  irrespective  of  whether  they 

"Compare  Art.  71  of  "Lieber's  Instructions  for  the  Government  of  the  Armies  of 
the  United  States  in  the  Field." 

Art.  71  declares  in  fact  that  "a  prisoner  of  war  remains  answerable  for  his  crimes 
committed  against  the  captor's  army  or  people,  committed  before  he  was  captured 
and  for  which  he  has  not  been  punished  by  his  own  army." 

11  As  is  well  known,  William  Wirz,  commandant  of  the  Confederate  prison  at  An- 
dersonville,  was  tried  by  a  military  commission  of  the  United  States  after  the  close 
of  the  war,  on  the  charge  of  brutal  treatment  of  Federal  prisoners.  He  was  convicted 
and  hanged  on  November  10,  1865.  Rhodes,  History  of  the  United  States,  Vol.  V, 
p.  506. 
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are  committed  by  British  soldiers  or  those  belonging  to  the  enemy  forces, 
except  that  those  may  not  be  punished  for  such  violations  of  the  recog- 
nized rules  of  warfare,  as  are  ordered  by  their  government  or  com- 
mander (Art.  443). 

The  German  Kriegsbrauch  im  Landkriege  is  none  the  less  explicit  on 
this  point.  It  declares  that  the  inhabitants  of  occupied  territory  must 
not  be  injured  in  life,  limb,  honor,  or  freedom;  that  every  unlawful  killing, 
every  bodily  injury  due  to  fraud  or  negligence,  every  insult,  every 
disturbance  of  domestic  peace,  every  attack  on  family,  honor,  or  morality, 
and  generally,  every  unlawful  and  outrageous  attack  or  act  of  violence, 
are  just  as  strictly  punishable  as  though  they  had  been  committed  against 
the  inhabitants  of  one's  own  land.  It  expressly  prohibits  all  aimless 
destruction,  devastation,  burning,  and  ravaging  of  the  enemy's  country, 
and  declares  that  the  soldier  who  does  such  acts  is  "an  offender  according 
to  the  appropriate  law."  Finally,  it  declares  that  the  seizure  and  carrying 
away  of  money,  watches,  jewelry,  and  other  objects  of  value,  is  considered 
to  be  criminal  theft  and  is  punishable  as  such.12 

It  being  recognized  that  certain  acts  committed  by  soldiers  during 
war  in  violation  of  the  rules  of  international  law  are  assimilable  to  ordi- 
nary crimes  and  may  be  punished  as  such,  several  questions  are  presented 
as  to  the  practical  application  of  the  principle.  May,  for  example,  the 
courts  of  one  belligerent  try  and  punish  offenders  belonging  to  the  forces 
of  the  enemy,  and  if  so,  shall  it  be  the  ordinary  criminal  courts  or  the  mili- 
tary tribunals?13  Practically  all  the  authorities  are  agreed  that  soldiers  be- 
longing to  the  enemy  army  may  be  tried  by  the  courts  of  the  opposing  bel- 
ligerent for  crimes  committed  in  violation  of  the  laws  of  war  in  the  latter's 
territory  against  the  persons  or  property  of  nationals  of  the  injured 
belligerent,  if  they  fall  in  his  hands.14  And  this  is  the  view  laid  down  in 
the  military  manuals  and  military  penal  codes.  But  in  the  countries  which 
follow  the  personal  theory  of  jurisdiction  their  nationals  are  also  punish- 
able for  crimes  committed  abroad.  Thus,  according  to  German  law,  a 
German  soldier  who  committed  a  crime  in  the  occupied  regions  of  Bel- 
gium and  France  is  liable  to  trial  and  punishment  by  the  German  courts. 
Could  he  also  be  tried  and  punished  by  a  Belgian  or  French  court? 
Renault,  Pic,   Garcon,   Merignhac,   Feraud-Giraud,   and   other   French 

12  Morgan,  War  Book  of  the  German  General  Staff,  pp.  148,  162,  and  Carpentier, 
Les  Lois  de  la  Guerre  Continentale  (Kriegsbrauch  im  Landkriege),  pp.  104,  121,  131. 

13  The  Treaty  of  Peace  provides  that  the  military  tribunals  of  the  country  of  which 
the  injured  victim  is  a  national  shall  have  jurisdiction.  The  French  writers  are  not 
entirely  agreed.  Some  hold  that  the  criminal  courts  may  take  jurisdiction;  others  that 
it  belongs  to  the  military  courts. 

14  Beling,  a  German  writer,  in  the  Deutsche  Juristen-Zeitung  of  February  1,  1915, 
however,  denies  that  one  belligerent  may  lawfully  punish  offenders  belonging  to  the 
army  of  the  adversary.  Cited  in  43  Clunet,  p.  72. 
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jurists  maintain  that  jurisdiction  in  such  cases  is  concurrent,  that  is  to 
say,  the  courts  of  either  belligerent  may  take  jurisdiction,  and  the  fact 
that  the  offender  may  already  have  been  tried  and  punished  by  a  German 
court  does  not  deprive  a  Belgian  or  French  court  from  trying  him.  Other- 
wise, offenders  would  often  be  insufficiently  punished  or  not  punished  at 
all.  It  is  well  known  that  the  German  authorities  not  only  approved  the 
commission  of  various  acts  done  by  German  soldiers  in  violation  of  the 
laws  of  war,  but  even  encouraged  them,  and  the  instances  in  which  such 
offenders  were  tried  and  punished  by  the  German  courts  were  distress- 
ingly rare.  The  Treaty  of  Peace  expressly  declares  that  trial  by  a  German 
court  of  Germans  charged  with  violation  of  the  laws  of  war  shall  be  no 
bar  to  their  prosection  before  the  courts  of  the  Allied  Powers  (Art.  228). 
The  right  of  the  belligerent  in  whose  territory,  even  if  it  be  at  the 
moment  under  the  military  occupation  of  the  enemy,  crimes  are  com- 
mitted by  enemy  soldiers,  to  try  and  punish  the  offenders,  must  be  ad- 
mitted in  the  interest  of  justice.  The  fact  that  the  territory  in  which  the 
offence  is  committed  is  at  the  time  under  hostile  occupation  would  not 
seem  to  constitute  a  legal  impediment  to  the  assumption  of  jurisdiction 
by  the  courts  of  the  country  occupied,  since  under  the  modern  conception 
of  occupation  there  is  no  extinction  of  sovereignty,  but  only  its  temporary 
displacement.15  In  practice,  France  has  proceeded  on  the  assumption  that 
its  courts  may  take  jurisdiction  of  crimes  committed  by  German  soldiers 
within  French  territory  under  German  military  occupation.  Some  cases 
occurred  after  the  close  of  the  war  of  1870-71,16  and  there  were  many 
instances  during  the  late  war.17  The  Treaty  of  Peace,  as  stated  above, 
required  Germany  to  deliver  up  to  the  Allies  such  offenders  as  they  might 
designate.  When  the  list  of  the  accused  was  communicated  to  Baron 
von  Lersner  and  made  public  in  Germany  it  aroused  such  opposition  that 

15  Nevertheless,  it  may  be  remarked  that  the  German  International  Society  of  Com- 
parative Law  and  Political  Economy  maintains  the  exclusive  jurisdiction  of  the  mili- 
tary occupant.  A  soldier  in  enemy  territory,  it  insists,  is  under  the  exclusive  jurisdiction 
of  the  laws  of  his  own  country,  and  he  cannot  be  punished  by  the  courts  of  the 
opposing  belligerent.  Berliner  Tageblatt,  February  10,  1915,  quoted  by  Merignhac, 
article  cited,  p.  37. 

"Renault,  article  cited,  p.  18;  Merignhac,  article  cited,  p.  35. 

"  On  February  26,  1915,  a  German  soldier  was  sentenced  to  death  by  a  French 
military  court  at  Rennes  for  pillage,  incendiarism,  find  assassination  of  a  wounded 
soldier  on  the  field  of  battle  in  Belgium.  Other  cases  are  mentioned  by  Merignhac, 
article  cited,  p.  35.  In  May,  1919,  a  former  German  captain  committed  suicide  while 
being  held  for  trial  by  a  French  court  on  the  charge  of  looting  in  France  during  the 
war.  In  November,  1919,  five  officers  of  the  German  army  were  arrested  by  the 
French  military  authorities  in  Germany  and  returned  to  France  for  trial  on  the  charge 
of  pillage  and  robbery  in  French  territory  during  the  German  occupation  thereof.  A 
press  dispatch  from  Lille,  dated  November  20,  1919,  stated  that  Allied  officers  were 
searching  for  150  other  Germans  who  were  charged  with  similar  offences, 
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the  Baron  declined  to  deliver  it  to  his  government  and  announced  his 
intention  of  resigning.  In  the  face  of  an  opposition  which  threatened  to 
render  impossible  the  execution  of  this  provision  of  the  treaty,  the 
Supreme  Council  agreed18  to  allow  the  accused  to  be  tried  by  German 
courts.  In  consequence,  the  whole  project  for  the  trial  of  the  Germans 
in  the  courts  of  the  Allied  and  Associated  Powers  fell  to  the  ground. 

If  there  is  no  doubt  that  a  belligerent  has  jurisdiction  over  crimes  com- 
mitted by  enemy  troops  in  his  own  territory,  even  though  it  be  under 
hostile  occupation,  what  shall  we  say  as  to  his  right  to  try  and  punish 
persons  belonging  to  the  enemy's  forces  who  commit  criminal  acts  against 
the  soldiers  of  the  former  in  a  foreign  country?  Take,  for  example,  the 
case  of  maltreatment  by  the  Germans  of  a  French  soldier  in  a  German 
prison,  or  the  receiving  by  persons  in  Germany  of  stolen  property  taken 
from  France.  There  were  many  cases  of  this  kind  during  the  late  war. 
Would  a  French  court  be  competent  to  try  the  offenders  in  case  they 
should  subsequently  fall  into  the  hands  of  the  French  authorities?  Renault 
distinguishes  between  offences  of  this  kind  committed  within  the  zone 
of  operations  of  the  French  army,  and  those  committed  without  such 
zone.  The  former  fall  within  the  jurisdiction  of  the  French  criminal  courts, 
although  they  are  committed  in  foreign  territory;  the  latter  do  not.19 

Under  the  French  Code  of  Criminal  Instruction  (Art.  7),  offences  com- 
mitted outside  French  territory  are  punishable  in  France  only  when  they 
constitute  attacks  against  the  safety  of  the  state.20  Belgian  law  is  the  same 
(Code  of  Criminal  Instruction,  Art.  10).  M.  Clunet  thinks  crimes  com- 
mitted by  the  enemy  against  French  prisoners  in  foreign  territory  violate 
the  public  order  of  France  and  amount  to  an  attack  upon  its  authority; 
they  might  therefore  be  treated  as  crimes  against  the  safety  of  the  state, 
and  the  offenders  tried  and  punished  by  the  French  courts,  if  they  should 
fall  into  the  hands  of  the  French  authorities.21  Obviously,  however,  this 
would  be  an  unwarranted  interpretation  of  the  term  "safety  of  the  state," 
elastic  as  it  is,  and  M.  Clunet  himself  admits  that  it  is  a  "bit  subtle."22 
Merignhac  expresses  the  opinion  that  an  interpretation  which  forbids 
the  French  courts  from  taking  jurisdiction  of  crimes  committed  in  foreign 

MThe  list  of  the  accused  contained  the  names  of  896  persons,  of  whom  97  were 
demanded  by  England,  334  by  Belgium  and  France  each,  29  by  Italy,  57  by  Poland, 
and  41  by  Roumania.  Among  the  accused  were  Generals  Hindenburg,  Ludendorff,  and 
von  Mackensen,  Prince  Rupprecht  of  Bavaria,  the  Duke  of  Wurtemberg,  ex-Chan- 
cellor Bethmann  Hollweg,  and  a  number  of  admirals,  including  von  Tirpitz. 

19  26  Rev.  Gen.  de  Dr.  Int.  Pub.  (1918),  p.  28. 

20  See  the  recent  case  of  Wechsler,  in  which  a  French  court  took  jurisdiction  of  an 
offence  committed  against  the  safety  of  the  state  by  a  Roumanian  subject  in  Rou- 
mania. 44  Clunet  (1917),  p.  1745.    '  n40  Revue  Penitentiare  (1916),  p.  37. 

22  M.  Garraud  thinks,  and  it  would  seem,  properly,  that  M.  Clunet's  reasoning  can- 
not be  defended.  Ibid.,  p.  38. 
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territory  against  French  nationals  (except  those  which  constitute  attacks 
upon  the  safety  of  the  state)  is  reasonable  enough  in  time  of  peace,  but 
that  in  time  of  war,  especially  war  conducted  in  the  manner  in  which  it 
was  carried  on  by  the  Germans,  a  belligerent  whose  nationals  (especially 
prisoners  and  hostages)  are  maltreated  by  the  enemy,  should  have  the 
same  right  to  punish  such  offences  when  committed  in  foreign  territory 
that  he  has  to  punish  offences  against  the  safety  of  the  state.  Article  7 
of  the  French  Code  of  Criminal  Instruction  should,  therefore,  be  inter- 
preted during  war  to  apply  to  all  crimes  committed  against  French 
nationals  in  foreign  territory.23 

This  question  was  recently  raised  in  France  under  the  form  of  the 
right  of  the  French  courts  to  take  jurisdiction  of  certain  Germans  who 
were  charged  with  having  received  in  Germany  stolen  property  carried 
away  from  France.  As  is  well  known,  the  Germans,  during  their  occupa- 
tion of  Belgium  and  the  north  of  France,  despoiled  many  factories  and 
other  industrial  establishments  of  their  machinery  and  equipment,  and 
sold  it  to  German  manufacturers,  who  in  turn  utilized  it  in  their  own 
establishments  for  the  manufacture  of  war  materials  and  articles  for 
civilian  use.  After  the  occupation  by  the  Allied  troops  of  the  Rhine 
province  of  Germany,  following  the  armistice,  they  found  large  quan- 
tities of  this  machinery,  and  arrested,  with  a  view  to  their  trial  in  France, 
a  number  of  German  manufacturers  in  whose  plants  the  machineiy  was 
found.  The  German  Government  protested  against  the  arrests  on  the 
ground  that  the  seizure  and  transportation  of  the  property  in  question 
to  Germany  was  a  lawful  act  of  war  entirely  in  accord  with  Article  23 
( g)  of  the  Hague  Convention  Respecting  the  Laws  and  Customs  of  War 
on  Land,  which  allows  a  belligerent  to  appropriate  enemy  private  prop- 
erty whenever  it  is  "imperatively  demanded  by  the  necessities  of  war." 
Largely  on  account  of  the  Anglo-French  blockade,  the  very  existence  of 
Germany,  it  was  asserted,  was  threatened,  and  it  was  therefore  a  "neces- 
sity" that  she  should  draw  in  part  upon  the  supply  of  raw  materials  and 
machinery  which  was  available  in  enemy  territory  under  German  occu- 
pation. This  plea  of  necessity,  however,  can  hardly  be  defended. 

It  is  quite  clear  from  the  language  and  context  of  Art.  23  (g),  to  say 
nothing  of  the  debates  in  the  Conference,  that  it  was  never  intended  to 
authorize  a  military  occupant  to  despoil,  on  an  extensive  scale,  the  indus- 
trial establishments  of  occupied  territory  and  to  transport  their  machinery 
to  his  own  country  for  sale  to  local  manufacturers  for  use  in  the  upkeep 
of  his  home  industries.  What  was  intended,  and  this  alone,  was  to  author- 
ize the  seizure  or  destruction  of  private  property  only  in  exceptional 
cases,  when  it  was  an  imperative  necessity  for  the  conduct  of  his  military 
operations  in  the  locality  where  it  was  situated,  or  for  the  execution  of 

33  24  Rev.  Gen.  de  Droit  Int.  Pub.  (1917),  pp.  42-45. 
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measures  of  occupation.24  This  interpretation  is  further  strengthened  by 
Art.  46  of  the  convention,  which  requires  belligerents  to  respect  enemy 
private  property  and  forbids  confiscation,  and  by  Art.  47  which  formally 
prohibits  pillage.  The  Kriegsbrauch  im  Landkriege  itself  declares  that 
the  carrying  away  of  enemy  private  property  from  occupied  territory 
must  be  "regarded  as  criminal  robbery  and  be  punished  accordingly."25 

It  would  seem,  therefore,  that  the  acts  complained  of  were  not  lawful 
acts  of  war,  but  that  they  constituted  the  crime  of  theft,  which  is  punish- 
able by  the  criminal  law  of  all  countries,  and  the  crime  having  been  com- 
mitted within  French  territory,  though  under  hostile  occupation,  all 
persons  participating,  directly  or  indirectly,  in  the  seizure  and  transporta- 
tion to  Germany  of  the  said  property,  were  liable  to  trial  and  punish- 
ment by  the  French  criminal  courts. 

But,  among  those  arrested  were  a  number  of  German  manufacturers 
who  had  purchased  the  French  machinery  of  others,  but  who  had  not 
themselves  participated,  directly  or  indirectly,  in  its  removal  from 
France.  Could  they  also  be  tried  by  the  French  courts  on  the  charge  of 
having  received  stolen  property?  The  answer  is  no,  since  the  act  of 
receiving  the  property  in  question  took  place  not  in  France,  but  in 
Germany,  and  under  Art.  7  of  the  French  Code  of  Criminal  Instruction 
the  French  courts  are  not  competent  to  take  jurisdiction  of  offences 
committed  outside  French  territory,  except  where  they  constitute  attacks 
upon  the  safety  of  the  state.26 

Another  question  which  arises  in  connection  with  the  application  of 
the  criminal  law  to  individual  acts  committed  in  violation  of  the  laws 
of  war,  is  whether  the  criminal  courts  of  a  belligerent  may  take  jurisdic- 
tion of  offenders  charged  with  the  unlawful  destruction  of  their  merchant 
vessels  on  the  high  seas  and  the  drowning  of  their  crews  and  passengers, 
or  with  attacks  upon  hospital  ships,  of  which  there  were  many  cases 
during  the  late  war.  The  names  of  many  German  submarine  commanders 
guilty  of  such  acts  are  known  to  the  British  and  French  authorities,  and 
there  is  a  general  agreement  that  these  acts  were  not  lawful  belligerent 
acts,  but  crimes  under  the  common  law  of  nations.  The  coroner's  jury 
at  Kinsale,  which  held  an  inquest  upon  the  death  of  the  victims  of  the 
Lusitania,  came  to  the  conclusion  that  the  sinking  of  the  Lusitania  was 
such  a  crime.  The  act  having  been  committed  without  the  territorial 
jurisdiction  of  Great  Britain,  would  a  British  court  be  competent  to 
try  the  commander  of  the  submarine  which  torpedoed  the  vessel,  in 
case  he  should  fall  into  the  hands  of  the  British  authorities?  It  would 
seem  that  on  the  legal  fiction  that  a  merchant  vessel  is  assimilable  to 

24  Compare  the  article  by  Professor  Nast,  of  the  University  of  Nancy,  op.  cit. 
56  Morgan,  War  Book  of  the  German  General  Staff,  p.  170. 
26  This  is  the  conclusion  of  M.  Nast  in  the  article  cited,  p.  123. 
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floating  territory  of  the  country  whose  flag  it  flies,  an  unlawful  attack 
upon  it,  on  the  high  seas  or  elsewhere,  and  which  resulted  in  the  death 
of  the  citizens  of  the  state  whose  nationality  it  bears,  would  fall  within 
the  jurisdiction  of  such  state.27 

Still  another  question  has  arisen  in  connection  with  the  attempt  to 
apply  the  criminal  law  in  the  case  of  individual  violators  of  the  laws  of 
war,  namely,  whether  an  offender  may  be  tried  and  condemned  in  his 
absence  (condemnation  par  contumace,  as  French  law  terms  it).  As 
stated  above,  the  names  of  many  of  the  most  flagrant  offenders  on  the 
German  side,  especially  among  the  higher  commanders  (e.g.,  Generals 
Stenger,  Manteuffel,  Von  Biilow,  Klauss,  and  Mackensen,  Prince  Eitel 
Friedrich,  Crown  Prince  Rupprecht  of  Bavaria,  the  Duke  of  Brunswick, 
and  the  Duke  of  Gronau,  are  well  known  to  the  British,  Belgian,  and 
French  authorities.  The  proclamation  which  they  issued  (e.g.,  General 
Stenger's  order  directing  his  soldiers  to  take  no  prisoners),  or  the  towns 
which  were  destroyed  by  their  orders,  constitute  unimpeachable  evidence 
of  their  guilt,  and  their  acts  were  so  obviously  contrary  to  the  laws  and 
customs  of  war  that  no  legitimate  defence  could  be  pleaded  if  they  were 
to  appear  in  person  at  the  trial.  Some  French  jurists  during  the  late  war 
advocated  this  procedure,  and  in  several  instances  German  offenders 
were  indicted,  though  it  does  not  appear  that  any  of  them  were  actually 
tried  and  condemned  par  contumace.  In  favor  of  this  procedure,  it  was 
argued  that  the  evidence  of  guilt  in  many  instances  was  so  abundant 
in  quantity  and  conclusive  in  character  that  there  would  be  no  injustice 
in  pronouncing  condemnation  against  the  guilty  parties  in  their  absence; 
that  the  putting  en  lumiere  by  means  of  a  trial  and  condemnation,  of 
the  facts  concerning  atrocities  committed  would  have  a  certain  moral 
effect  in  that  the  condemned  would  henceforth  stand  before  the  world 
as  convicted  criminals;  and  that  in  the  event  of  their  conviction,  if  they 
should  subsequently  come  within  the  jurisdiction  of  the  country  they 

87  Compare  the  opinions  of  Coleridge,  C.  J.,  and  Denman,  J.,  in  the  case  of  Regina 
v.  Keyn,  2  H.  of  L.  Cases,  1;  also,  the  report  of  Larnaude  and  Lapradelle  in  46 
Clunet,  p.  139.  In  May,  1919,  the  captain  of  the  German  submarine  which  sank  the 
British  hospital  ship  Glenart  Castle  was  arrested  by  the  British  authorities,  placed  in 
the  Tower  of  London,  and  held  for  trial.  The  legal  department  of  the  government  is 
said  to  have  ruled  that  the  authorities  had  no  right  to  detain  him  during  the  life  of 
the  armistice,  Art.  6  of  which  provided  that  in  all  territories  evacuated  by  an  enemy 
no  persons  should  be  prosecuted  for  offences  of  participation  in  war  measures  prior 
to  the  signing  of  the  armistice,  but  the  Admiralty  took  the  position  that  they  had  the 
right  to  arrest  such  offenders  at  any  time  and  hold  them  for  trial  after  peace  was 
declared.  The  prisoner  was  released,  however,  on  the  ground  that  he  was  not  liable 
to  arrest  until  peace  had  been  officially  declared;  but  there  was  considerable  criticism 
of  the  action  of  the  government,  especially  by  Admiralty  officials,  who  had  done  much 
to  trace  the  perpetrators  of  German  submarine  atrocities.  New  York  Times,  May  10 
and  November  30,  1919. 
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could  be  arrested  and  compelled  to  undergo  the  punishment  imposed  by 
the  court.28  It  is  hardly  likely  that  an  American  or  English  court  could 
be  induced  to  take  jurisdiction  of  a  case  in  which  the  accused  was  not 
present,  even  if  it  had  the  constitutional  power,  and  in  any  case  it  may 
be  seriously  doubted  whether  anything  would  be  gained,  since,  if  the 
accused  were  convicted,  he  would  avoid  the  consequences  by  remaining 
outside  the  jurisdiction  of  the  court. 

The  most  perplexing  question,  perhaps,  of  all  those  likely  to  arise  in 
connection  with  the  attempt  to  punish  individual  violators  of  the  laws  of 
war  is  whether  the  plea  of  command  by  a  superior  officer  shall  be  ad- 
mitted as  a  defence  against  the  prosecution  of  a  soldier  charged  with 
a  crime  committed  by  him  while  under  arms.  During  the  late  war 
German  soldiers  again  and  again  asserted  in  the  presence  of  their  victims 
that  they  had  been  ordered  by  their  commanders  to  commit  the  acts 
against  which  the  inhabitants  protested,  and  which  they  themselves 
committed  with  reluctance.  Some  of  the  men  who  took  part  in  the  deporta- 
tion of  the  civilian  population  of  Belgium  and  France  are  said  to  have 
broken  down  under  the  strain  of  the  scenes  which  they  were  compelled 
to  witness  and  were  arrested  and  punished  by  the  higher  military  authori- 
ties for  refusing  to  execute  the  orders  which  they  had  received.  After  the 
devastation  of  the  Somme  region  in  France  certain  diaries  of  German 
soldiers  were  found  in  which  the  writers  recorded  that  they  carried  out 
the  work  of  destruction  with  reluctance,  knowing  that  it  was  not  lawful 
warfare,  and  that  they  did  it  only  because  they  had  been  ordered  to 
do  so.29 

In  July,  1915,  a  French  council  of  war  sitting  at  Rennes  sentenced 
to  death  a  Saxon  soldier  for  pillage,  incendiarism,  and  assassination  of 
wounded  enemy  soldiers  on  the  field  of  battle.  When  arraigned  before 
the  council,  he  pleaded  the  formal  orders  of  his  commander  and  he 
named  the  general  from  whom  the  order  emanated  and  also  the  lieutenant 
who  compelled  him  to  execute  it.  The  court,  having  every  reason  to 
believe  that  the  facts  alleged  by  him  were  true,  made  a  report  of  the 
same  to  the  Minister  of  War  in  order  that  he  might  recommend  clemency 
in  case  he  desired  to  do  so.30  Another  German  soldier  having  been  tried 
before  a  council  of  war  at  Toulouse  and  condemned  to  twenty  years  of 
forced  labor  on  the  charge  of  having,  in  September,  1914,  burned  a  house 

28  Compare,  e.g.,  Pic,  23  Rev.  Gen.  de  Droit  Int.  Pub.  (1916),  p.  261;  Renault,  25 
Ibid.,  p.  24;  Merignhac,  24  Ibid.,  p.  47,  and  remarks  of  Commandant  Jullien  before 
the  General  Prison  Society  (40  Rev.  Penitentiaire,  p.  110),  who  says  the  French  law 
of  contumacy  never  contemplated  the  trial  in  absentia  of  enemy  soldiers  charged  with 
committing  acts  in  violation  of  the  laws  of  war. 

29  Les  Nouvelles  (a  Dutch  journal)  of  April  13,  1917,  published  a  diary  of  this  kind. 
See,  also,  Wythe  Williams  in  the  New  York  Times  of  March  28,  1917. 

30  24  Rev.  Gin.,  p.  53. 
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in  the  Oise  and  wounded  one  of  the  inmates,  who  died  the  following 
evening,  alleged  that  he  acted  under  the  orders  of  his  captain.311  M. 
Renault  related  before  the  General  Prison  Society  the  case  of  a  German 
officer  who,  being  reproached  for  having  committed  certain  acts  in  a 
Belgian  village,  replied:  "Yes,  I  know  it  was  contrary  to  the  law  of 
nations  for  I  am  a  doctor  of  law;  I  did  not  wish  to  do  it,  but  I  did  it  in 
obedience  to  the  formal  order  of  the  Governor-General  of  Brussels."32 

Who  should  be  punished  in  such  cases?  The  soldier  who  commits  the 
crime,  or  the  officer  who  gives  the  order  and  directs  its  execution,  or  the 
commander  from  whom  it  emanates  in  the  first  instance,  or  all  of  them, 
and  any  others  to  whom  any  share  of  the  responsibility,  immediate  or 
ultimate,  may  be  attributed?  It  is  argued  by  some  that  it  would  be 
manifestly  unjust  to  punish  the  soldier  who  is  compelled  by  his  superior 
officer  to  commit  the  act  and  who  does  it  only  because  he  would  himself 
be  severely  punished  for  disobedience  of  orders  in  case  he  refused. 
Obedience  to  orders  is  the  first  duty  of  a  soldier,  and  it  is  absolutely 
necessary  to  military  discipline.  He  cannot  discuss  or  question  the  com- 
mands that  are  given  him;  he  is  not  the  judge  of  their  legality  or  illegality; 
and  if  he  were,  his  ignorance  of  the  laws  of  war  would  in  many  cases 
make  him  an  incompetent  judge.  A  French  officer  speaking  before  the 
Sociiete  d'Economie  Sociale  of  Paris  in  February,  1915,  related  that  an 
intelligent  young  German  soldier,  when  placed  on  trial  before  a  council 
of  war  at  Paris  on  the  charge  of  pillage,  alleged  that  the  general  in 
command  had  given  the  order  to  shoot  civilians  and  to  pillage  the  town, 
and  the  prisoner  added  gravely:  "With  us  it  is  not  good  when  the  chief 
gives  an  order  to  refuse  to  execute  it."33  Had  he  refused,  he  probably 
would  have  been  shot  by  his  own  commander. 

In  such  cases,  therefore,  justice  requires  the  punishment  of  the  officer 
who  is  responsible  for  the  order  rather  than  the  simple  soldier  who  acts 
by  constraint  and  who  has  no  power  of  judgment  or  discretion.  But  there 
are  practical  procedural  difficulties  in  the  application  of  this  principle, 
since  it  is  not  easy  to  determine  the  motives  which  animate  a  soldier  in 
committing  such  an  act.  The  mere  allegation  that  he  committed  it  because 
he  was  ordered  to  do  so  is  not  evidence.  In  fact  he  may  have  felt  no 
scruples  that  it  was  wrong  or  contrary  to  the  laws  of  war.  The  probabili- 
ties are  that  every  soldier  who  commits  such  an  act  would  when  put  on 
trial  plead  the  superior  command  of  his  officer  as  a  defence,  although  he 
may  have  done  it  voluntarily  and  without  any  feeling  of  repugnance. 
Moreover,  it  would  be  impossible  in  many  cases  to  establish  the  fact  of  a 
superior  command.  Where  commands  are  issued  in  the  form  of  written 
orders  or  proclamation  there  would  not  necessarily  be  any  difficulty,  but 

31  Ibid.,  p.  36.  ■  39  Revue  Penitentiaire  (1915),  p.  427. 

"  Reforme  Sociale,  1915,  p.  202. 
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many  military  orders  are  verbal.  Should  the  allegation  of  the  accused 
that  he  acted  under  verbal  orders  be  accepted  when  no  proof  is  adduced? 
If  the  rule  of  the  criminal  law  which  puts  the  burden  of  proof  on  the 
state  were  followed  in  such  cases,  there  would  probably  be  few  convic- 
tions, for  the  accused  would  usually  allege  that  he  acted  under  verbal 
orders  and  the  prosecution  would  find  it  difficult  to  show  the  contrary. 

It  is  an  axiom,  at  least  of  English  and  American  law,  that  the  plea  of 
superior  order  is  no  defense  to  an  illegal  act.34  But  is  the  rule  applicable 
in  the  case  of  acts  committed  by  soldiers  during  war,  when  those  acts 
have  been  ordered  by  their  commanders? 

The  British  Manual  of  Military  Law  enumerates  a  list  of  acts  which 
it  denominates  as  war  crimes  and  for  the  commission  of  which  the 
authors  shall  be  punished,  but  it  adds  that  "members  of  the  armed  forces 
who  commit  such  violations  of  the  recognized  rules  of  warfare  as  are 
ordered  by  their  government  or  commander  cannot  be  punished  by  the 
enemy"  (Art.  443).35  But  the  officers  or  commanders  responsible  for  such 
orders  may,  if  they  fall  into  the  hands  of  the  enemy,  be  punished.  This 
provision  also  appears  in  the  American  Rules  of  Land  Warfare.36 

English  authority  generally  is  hardly  in  accord  with  this  view.  A  bel- 
ligerent, says  Hall,  "possesses  the  right  to  punish  persons  who  have 
violated  the  laws  of  war,  if  they  afterwards  fall  into  his  hands,"37  and 
he  makes  no  reservation  in  the  case  of  those  who  have  committed  the 

w  See  the  early  English  case  of  Mostyn  v.  Fabrigas,  1  Cowper  180,  decided  by 
Lord  Mansfield;  and  the  American  cases  of  Little  v.  Barreme,  2  Cranch  170,  179, 
and  Mitchell  v.  Harmony,  13  How.  115.  In  the  first  mentioned  American  case,  Chief 
Justice  Marshall  said  it  was  the  duty  of  a  soldier  to  execute  the  lawful  orders  of  his 
superiors,  but  that  he  was  personally  liable  for  the  execution  of  an  illegal  order.  In 
the  case  of  Mitchell  v.  Harmony  the  Supreme  Court  repudiated  the  doctrine  that  an 
officer  may  take  shelter  under  the  plea  of  superior  command.  Referring  to  an  order 
given  to  a  military  officer  by  his  commander  to  commit  an  illegal  act,  the  court  de- 
clared that  the  order  was  no  justification  to  the  person  by  whom  it  was  executed. 
It  added:  "Upon  principle,  independent  of  the  weight  of  judicial  decision,  it  can 
never  be  maintained  that  a  military  officer  can  justify  himself  for  doing  an  unlawful 
act  by  producing  the  order  of  his  superior." 

*This  qualification  is  criticized  by  Bellot  (Grotius  Society  Pubs.  II,  p.  46)  as  one 
which  "makes  waste  paper  for  the  whole  chapter,"  and  he  points  out  that  it  was 
not  in  any  previous  edition  of  the  Manual.  It  is  also  criticized  by  a  writer  in  the 
Journal  of  the  Society  of  Comparative  Legislation  and  International  Law  (Vol.  XVIII, 
p.  154)  as  contrary  to  the  rule  of  Anglo-American  jurisprudence  that  an  individual  is 
responsible  for  his  acts  whether  committed  under  order  or  not. 

88  Art.  366.  "Individuals  of  the  armed  forces  will  not  be  punished  for  these  offences 
in  case  they  are  committed  under  the  orders  or  sanction  of  their  government  or  com- 
manders. The  commanders  ordering  the  commission  of  such  acts,  or  under  whose 
authority  they  are  committed  by  their  troops,  may  be  punished  by  the  belligerent 
into  whose  hands  they  may  fall." 

'"International  Law,  6th  ed.,  p.  410. 
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violation  by  order  of  their  commanders.  Holland  adopts  the  same  view.38 
Phillipson  asserts  that  "the  contention  that  a  combatant's  acts,  no  matter 
how  heinous,  outrageous,  or  abominable,  do  not  possess  a  criminal  char- 
acter if  they  are  committed  under  orders  from  superior  officers— carried 
to  its  logical  conclusion  would  lead  to  ineptitude  and  absurdity;  the 
successive  shifting  of  responsibility  would  exculpate  every  one  until  he 
reached  the  ultimate  cause."39  Sir  Frederick  Smith,  Attorney-General 
of  England,  now  Lord  Chancellor,  was  also  of  the  opinion  that  the  guilty 
offenders  should  not  be  permitted  to  plead  the  orders  of  their  superiors 
and  thus  shift  the  responsibility  ultimately  to  the  head  of  the  state.  But 
Oppenheim  approves  the  rule  of  the  American  and  British  manuals.40 

Article  64  of  the  French  Criminal  Code  lays  down  the  rule  that  an 
act  committed  by  a  person  who  has  been  constrained  by  force  is  neither 
a  crime  nor  a  misdemeanor  (delit).  Professor  Nast,  of  the  University  of 
Nancy,  has  expressed  the  opinion  that  this  immunity  would  cover  the 
case  of  a  soldier  who  is  compelled  to  commit  an  act  in  violation  of  the 
laws  of  war  and  that,  therefore,  German  soldiers  who  were  compelled  by 
their  commanders  to  participate  in  the  spoliation  of  French  industrial 
establishments  and  the  removal  of  their  machinery  to  Germany,  although 
the  acts  were  contrary  to  The  Hague  Convention,  were  not  liable  to 
arrest  and  trial  by  the  French  courts.41  Professor  Merignhac,  of  Toulouse, 
however,  adopts  a  contrary  view  and  maintains  that  Article  64  of  the 
Penal  Code  was  never  intended  to  shield  soldiers  who  in  time  of  war 
commit  atrocities  and  who  afterwards  seek  refuge  under  the  plea  that 
they  were  ordered  by  their  commanders  to  commit  them. 

He  says  Article  64  of  the  French  Penal  Code  is  a  law  for  civilized  people;  it 
assumes  a  constraint  exercised  in  isolated  cases,  and  in  fact  its  application  is 
rare  in  the  courts  of  criminal  repression;  it  cannot,  therefore,  apply  to  the 
totality  of  punishable  acts  committed  in  war  entire,  because  the  public  action 
would  find  itself  paralyzed  in  case  its  exceptional  character  were  transformed 
into  a  general  rule.  It  would  mean  that  all  prosecutions  against  German  prison- 
ers would  immediately  cease,  and  at  the  conclusion  of  war,  no  action  could  be 
taken  against  those  who  had  not  been  captured  because  they  could  invoke 
the  excuse  of  constraint;  and  as  we  have  indicated,  all  subordinates  and  all 
chiefs,  great  and  small,  would  escape  punishment.42 

This  is  the  view  adopted  by  the  great  majority  of  French  jurists  who 
have  discussed  the  question.  They  maintain  that  every  person  who  has 
any  share  in  the  commission  of  a  criminal  act  during  war,  the  private 

K  Laws  of  War  on  Land,  Sees.  117-118. 

"International  Law  and  the  Great  War,  p.  260.  Compare,  also,  Bartlett,  an  Eng- 
lish writer,  in  35  Law  Quarterly  Review,  p.  191. 
40  International  Law,  Vol.  II,  Sec.  253. 
a  26  Rev.  Gin.  de  Droit  Int.  Pub.  (1919),  p.  123. 
42  24  Rev.  Gen.  de  Droit  Int.  Pub.  (1917),  p.  53. 
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soldier  who  commits  it,  the  officer  who  delivers  the  order  to  him,  the 
commander  from  whom  it  emanates,  and  even  the  chief  of  state  who  is 
ultimately  responsible,  may  be  tried  and  punished  if  found  guilty.  And 
the  French  military  courts  acted  on  this  principle  in  all  the  cases  that 
came  before  them  during  the  late  war.  In  every  case  where  the  plea  of 
superior  command  was  invoked,  the  courts  made  short  shrift  of  it,  and 
if  the  evidence  established  the  guilt  of  the  accused,  he  was  condemned 
even  when  he  produced  conclusive  proof  that  he  acted  under  orders.43 

Whether  the  individual  soldier  should  be  held  responsible  and  punished 
in  such  cases,  there  will  always,  perhaps,  be  a  difference  of  opinion;  but 
concerning  the  general  proposition  that  commanders  upon  whom  the 
responsibility  for  criminal  acts  and  acts  in  violation  of  the  generally  recog- 
nized laws  of  war,  should  be  held  accountable  and  punished  by  the  ad- 
versary in  case  they  fall  into  his  hands,  there  ought  to  be  no  dissent.  If 
it  were  generally  understood  in  the  future  that  commanders  would  be  so 
held  responsible,  it  is  probable  that  such  orders  as  that  issued  by  General 
Stenger,  directing  his  men  to  take  no  prisoners,  would  be  rarer. 

The  principle  that  military  officers  should  be  held  personally  responsi- 
ble for  orders  in  violation  of  the  laws  and  customs  of  war,  if  pushed  to 
its  logical  limits,  would  render  commanders-in-chief,  that  is,  heads  of 
states,  liable  for  illegal  acts  for  which  they  are  responsible,  directly  or 
indirectly.  Very  early  during  the  late  war  jurists  in  both  France  and 
England  advocated  the  holding  of  the  German  Emperor,  in  case  Germany 
were  defeated,  responsible  for  acts  committed  by  his  military  and  naval 
forces  in  violation  of  the  criminal  law  and  the  laws  of  war.  Commandant 
Jullien,  speaking  before  the  French  Society  of  Social  Economy  in  1915, 
asserted  that 

it  was  necessary  to  go  beyond  the  individual,  the  actual  author  of  the  act 
complained  of;  it  was  necessary  to  search  for  the  chiefs;  from  chief  to  chief 
we  must  go  to  the  top.  In  the  German  army  there  is  one  supreme  chief,  the 
Emperor.  Let  us  know,  for  example,  whether  the  act  of  General  Stenger,  who 
was  accused  of  having  issued  a  proclamation  ordering  his  troops  to  give  no 
quarter,  was  ever  disavowed.4* 

Professor  Merignhac  approved  the  suggestion.  "It  is  evident,"  he  said, 
"that  the  Kaiser  knew  it,  and  perhaps  one  may  even  say,  ordered  it.  Of 
course,  he  did  not  give  directly  all  the  barbarous  orders  issued  by  his 
generals,  but  the  latter  knew  that  their  acts  had  his  approval."45  Professor 
Weiss,  an  eminent  member  of  the  law  faculty  of  the  University  of  Paris, 
took  the  same  view  in  an  address  before  the  General  Prison  Society  of 
France  in  1915.  "I  think,"  he  said,  "that  not  only  the  direct  immediate 
offenders  should  be  held  responsible,  but  that  we  must  go  to  the  top; 
we  must  pass  over  the  heads  of  the  primary  offenders,  to  the  chiefs,  to 

43  Some  cases  are  cited  by  Merignhac  in  24  Rev.  Gin.  (1917),  p.  53. 

44  Reforme  Sociale,  1915,  p.  203.  "  24  Rev.  G6n.  de  Droit  Int.  Tub.,  p.  51. 


PUNISHMENT  OF  OFFENDERS  309 

those  of  whom  the  soldiers  and  officers  have  been  only  the  servants  and 
valets."*6  Professors  Larnaude  and  Lapradelle,  in  an  elaborate  report  to 
the  French  Government  on  the  question  of  the  penal  responsibility  of 
the  ex-Emperor,  advocated  that  he  be  held  personally  responsible  for 
the  crimes  committed  by  his  armed  and  naval  forces  in  violation  of  the 
laws  and  customs  of  war  and  that  he  be  placed  on  trial  before  an 
international  tribunal.47  Jurists  and  statesmen  in  England  also  demanded 
the  trial  of  the  ex-Emperor,  who,  it  was  asserted,  was  not  only  responsible 
for  starting  the  war,  but  also  for  many  of  the  worst  atrocities  committed 
by  his  officers,  soldiers,  and  sailors. 

The  question  of  the  responsibility  of  the  authors  of  the  war,  the  facts 
as  to  the  breaches  of  the  laws  and  customs  of  war  by  the  forces  of  the 
German  Empire  and  their  allies  and  the  degree  of  responsibility  for 
offences  committed  by  persons  belonging  to  the  enemy  forces,  was  made 
the  subject  of  an  elaborate  report  by  a  commission  of  the  Peace  Confer- 
ence.48 The  commission  reported  that  the  war  was  "premeditated  by 
the  Central  Powers,  together  with  their  allies,  Turkey  and  Bulgaria,  and 
was  the  result  of  acts  deliberately  committed  in  order  to  make  it  un- 
avoidable;" and  that  the  war  was  carried  on  by  these  Powers  by  "barbar- 
ous methods  in  violation  of  the  established  laws  and  customs  of  war  and 
the  elementary  laws  of  humanity."  Regarding  the  personal  responsibility 
of  individual  offenders  against  the  law  of  nations,  the  commission 
declared: 

In  these  circumstances,  the  commission  desires  to  state  expressly  that  in  the 
hierarchy  of  persons  in  authority,  there  is  no  reason  why  rank,  however  exalted, 
should  in  any  circumstances  protect  the  holder  of  it  from  responsibility  when 
that  responsibility  has  been  established  before  a  properly  constituted  tribunal. 
This  extends  even  to  the  heads  of  states. 

There  was  little  doubt,  the  commission  added,  that  the  ex-Kaiser  and 
others  in  high  authority  were  cognizant  of  and  could  at  least  have  miti- 
gated the  barbarities  committed  during  the  course  of  the  war.  "A  word 
from  them  would  have  brought  about  a  different  method  in  the  action 

46  39  Revue  Penitentiare  (1915),  p.  457.  The  commission  of  the  French  Chamber 
of  Deputies  which  was  charged  with  reporting  on  the  bill  for  the  ratification  of  the 
Treaty  of  Peace  with  Germany  declared  in  its  report  that  "among  the  responsibilities 
incurred,  none  is  higher  and  more  grave  than  that  of  the  German  Emperor.  He 
should  be  judicially  prosecuted  for  having  violated  the  laws  and  customs  of  war. 
Supreme  chief  of  the  armed  forces  on  land  and  sea,  the  lord  of  war'  not  only  knew, 
but  tolerated  and  encouraged,  the  crimes  which  his  troops  committed  on  land  and 
sea.  History  will  demand  that  he  be  held  responsible  for  these  acts."  Text  of  the 
report  in  Barthou,  Le  Traite  de  Paix,  p.  49. 

47  Their  report  is  published  in  46  Clunet  (1919),  pp.  131  ff. 

48  Printed  in  English  by  the  Carnegie  Endowment  for  International  Peace,  Division 
of  International  Law,  Pamphlet  No.  32,  and  reprinted  herein,  [In  American  Journal 
of  International  Law,  Vol.  XIV,  pp.  95-115.] 
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of  their  subordinates  on  land,  at  sea,  and  in  the  air."  The  conclusion  of 
the  commission  was  that  "all  persons  belonging  to  enemy  countries, 
however  high  their  positions  may  have  been,  without  distinction  of  rank^ 
including  chiefs  of  states,  who  have  been  guilty  of  offences  against  the 
laws  and  customs  of  war  or  the  laws  of  humanity  are  liable  to  prosecu- 
tion."49 

As  to  acts  which  provoked  the  war,  although  the  responsibility  could  be 
definitely  placed,  the  commission  advised  that  the  authors  be  not  made 
the  object  of  criminal  proceedings,  but  recommended  that  the  Peace  Con- 
ference "adopt  special  measures"  and  "create  a  special  organ  in  order  to 
deal  as  they  deserve  with  the  authors  of  such  acts."  The  Peace  Con- 
ference adopted  in  principle  the  recommendations  of  the  commission  in 
respect  to  the  trial  of  the  ex-Emperor.  Article  227  of  the  treaty  with 
Germany  is  as  follows: 

The  Allied  and  Associated  Powers  publicly  arraign  William  II  of  Hohen- 
zollern,  formerly  German  Emperor,  for  a  supreme  offence  against  international 
morality  and  the  sanctity  of  treaties.  A  special  tribunal  will  be  constituted  to 
try  the  accused,  thereby  assuring  him  the  guarantees  essential  to  the  right  of 
defence.  It  will  be  composed  of  five  judges,  one  appointed  by  each  of  the 
following  Powers:  namely,  the  United  States  of  America,  Great  Britain,  France, 
Italy  and  Japan.  In  its  decision  the  tribunal  will  be  guided  by  the  highest  mo- 
tives of  international  policy,  with  a  view  to  vindicating  the  solemn  obligations 
of  international  undertakings  and  the  validity  of  international  morality.  It  will 
be  its  duty  to  fix  the  punishment  which  it  considers  should  be  imposed.  The 
Allied  and  Associated  Powers  will  address  a  request  to  the  government  of  the 
Netherlands  for  the  surrender  to  them  of  the  ex-Emperor  in  order  that  he  may 
be  put  on  trial.50 

49  The  two  American  members  of  the  commission,  Messrs.  Lansing  and  Scott,  dis- 
sented from  certain  conclusions  and  recommendations  of  the  Commission.  They  did 
not  consider  that  a  judicial  tribunal  was  a  proper  forum  for  the  trial  of  offenses  of  a 
moral  nature,  and  they  objected  to  the  proposal  of  the  majority  to  place  on  trial 
before  a  court  of  justice  persons  charged  with  having  violated  the  "principles  of  hu- 
manity" or  the  "laws  of  humanity."  They  also  objected  to  the  "unprecedented  pro- 
posal" to  put  on  trial  before  an  international  criminal  court  the  heads  of  states  not 
only  for  having  directly  ordered  illegal  acts  of  war,  but  for  having  abstained  from 
preventing  such  acts.  This  would  be  contrary  to  the  doctrine  of  immunity  of  sovereigns 
from  trial  and  punishment  by  a  foreign  jurisdiction  as  laid  down  by  Chief  Justice 
Marshall  in  the  case  of  the  Schooner  Exchange  v.  McFadden  (7  Cranch  116). 

The  reasoning  of  the  American  members  was  in  accord  with  the  somewhat  tech- 
nical conceptions  of  American  criminal  law  and  procedure,  but  there  are  doubtless 
American  jurists  who  will  not  concur  in  their  line  of  reasoning  or  in  their  conclusions. 

The  two  Japanese  members  of  the  commission  also  dissented  from  certain  of  the 
conclusions  of  the  majority,  and  expressed  doubt  whether,  under  the  law  of  nations, 
offenders  against  the  laws  of  war,  belonging  to  the  forces  of  the  adversary,  could  be 
tried  before  a  court  constituted  by  the  opposing  belligerents. 

50  Since  the  above  was  written  the  Dutch  Government  has  informed  the  Allied  and 
Associated  Governments  that  it  would  not  surrender  the  ex-Kaiser.  "This  Govern- 
ment," it  stated  in  its  reply,  "cannot  admit  any  other  duty  than  that  imposed  upon 


PUNISHMENT  OF  OFFENDERS  311 

Under  the  treaty,  the  accused  was  to  have  been  tried,  not  for  an  of- 
fence against  the  criminal  law,  nor  for  violation  of  the  laws  and  customs 
of  war  by  his  subordinates  for  which  he  might  have  been  held  responsible, 
but  only  for  offences  against  morality  and  for  breaches  of  treaty  faith. 
Had  he  been  surrendered  and  placed  on  trial,  it  is  not  clear  what  punish- 
ment could  have  been  imposed.  Since  he  was  not  charged  with  a  crime, 
he  would  hardly  have  been  liable  to  the  penalties  prescribed  for  viola- 
tions of  the  criminal  law,  and  since  the  law  of  nations  prescribes  no 
penalties  for  offences  against  international  morality  or  the  sanctity  of 
treaties,  it  would  seem  that  the  judgment  of  the  court  must  have  been 
limited  to  a  formal  pronouncement,  stigmatizing  him  perhaps  as  a  treaty 
breaker  primarily  responsible  for  the  war  and  holding  him  up  to  the 
execration  of  mankind.  But  the  Peace  Conference,  as  well  as  the  public 
opinion  of  the  greater  part  of  the  world,  has  already  pronounced  him 
guilty  of  these  acts,  and  it  is  not  quite  clear  what  would  have  been  gained 
by  having  a  court  try  him  on  moral  charges,  for  which  he  had  already 
been  convicted,  and  to  pronounce  a  condemnation  which  he  had  already 
received.  It  may  be  questioned  therefore  whether  the  decision  of  the 
Peace  Conference  was  the  best  solution  of  the  problem. 

If  the  Conference  believed  that  he  deserved  to  be  punished,  would 
it  not  have  been  more  logical  and  more  in  accord  with  the  principles  of 
the  criminal  law  and  procedure  to  have  extended  the  theory  of  responsi- 
bility for  criminal  acts  one  degree  higher  than  it  actually  did,  declared 
that  the  ex-Emperor  was  as  much  responsible  for  a  criminal  act  which 
he  sanctioned  or  permitted  as  a  general  who  gave  the  order  to  commit  it, 
and,  having  laid  down  this  principle,  provided  for  the  creation  of  a  court 
to  try  him  on  criminal  charges  instead  of  moral  offences? 

But,  as  was  pointed  out  by  the  American  members  of  the  Commission 
on  Responsibilities,  it  is  a  well-established  rule  of  the  law  of  nations  that 
heads  of  States  are  exempt  from  the  jurisdiction  of  foreign  courts51  and 
in  the  United  States  this  immunity  has  even  been  interpreted  to  apply  to 
ex-sovereigns.52  The  latter  interpretation  of  the  immunity,  however,  can 
hardly  be  said  to  be  a  rule  of  international  law,  and  it  may  be  argued 

it  by  the  laws  of  the  Kingdom  and  national  tradition."  According  to  these  laws  and 
traditions,  it  added,  "Holland  has  always  been  regarded  as  a  refuge  for  the  van- 
quished in  international  conflicts"  and  the  Government  could  not  refuse  "to  the  former 
Emperor  the  benefit  of  its  laws  and  this  tradition"  and  thus  "betray  the  faith  of  those 
who  have  confided  themselves  to  their  free  institutions."— New  York  Times  Current 
History,  Vol.  XI,  Part  II,  March,  1920,  p.  377. 

51  See  the  cases  of  Mighell  v.  Sultan  of  Johore,  1  Q.  B.  149  (1894);  de  Haber  v. 
Queen  of  Portugal,  17  Q.  B.  196  (1851);  Schooner  Exchange  v.  McFaddon,  7  Cranch 
116  (1812),  and  Moore,  Digest  of  International  Law,  Vol.  II,  Sec.  250. 

52  Hatch  v.  Baez,  7  Hun  596,  and  Underhill  v.  Hernandez,  26  U.  S.  App.  572  (1895). 
This  matter  is  learnedly  discussed  by  Quincy  Wright  in  19  American  Political  Science 
Review  (1919),  p.  120. 
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with  reason  that  the  exemption  accorded  to  reigning  sovereigns  was  never 
intended  to  shield  and  protect  from  punishment  heads  of  states  responsi- 
ble for  such  crimes  and  offences  against  the  rights  of  nations  as  those 
with  which  the  German  Emperor  was  charged.  The  immunity  referred 
to  was  founded  on  considerations  of  international  comity  and  public 
policy  and  was  introduced  for  the  purpose  of  preventing  the  courts  of  one 
state  from  interfering  with  the  discharge  by  the  heads  of  other  states  of 
their  high  and  important  duties.  It  may  be  confidently  asserted  that  it 
was  not  intended  to  lay  down  the  principle  that  an  abdicated  or  deposed 
chief  of  state  cannot  be  arraigned  before  an  international  tribunal  for 
high  crimes  committed  by  him  against  other  nations  while  he  was  in 
power.  The  fact  is,  cases  like  that  of  the  former  German  Emperor  are 
not  governed  by  the  established  rules  of  international  law;  whether  he 
should  be  tried  by  an  international  tribunal  and  punished,  if  convicted, 
is  rather  a  matter  of  expediency  and  of  international  policy  than  of 
municipal  or  international  law. 

The  Peace  Conference  set  a  new  precedent,  one  that  is  to  be  highly 
commended,  in  affirming  the  principle  that  individual  offenders  against 
the  laws  of  war,  whenever  their  acts  are  criminal  in  character,  are  per- 
sonally responsible  and  liable  to  punishment,  and  in  endeavoring  to  give 
practical  effect  to  this  principle  by  requiring  German  offenders  during 
the  recent  war  to  be  delivered  up  for  trial  and  punishment.  In  relieving 
the  chief  offender,  the  ex-Kaiser,  from  responsibility  for  criminal  acts 
which  he  permitted,  if  he  did  not  directly  approve  and  encourage,  the 
Conference  failed,  in  the  opinion  of  many  persons,  to  go  to  the  limit 
which  logic,  consistency,  and  considerations  of  equal  justice  required. 
Had  it  affirmed  the  elementary  principle  that  no  man,  however  high  his 
station,  is  above  the  law,  and  that  heads  of  states  who  are  commanders- 
in-chief  who  permit,  approve,  and  even  encourage  the  commission  of 
crimes  by  their  subordinates  in  the  field,  are  equally  guilty  and  that  they 
cannot  escape  responsibility  by  taking  refuge  under  the  plea  of  an  im- 
munity which  was  really  never  intended  to  shield  them  from  the  conse- 
quences of  their  crimes,  the  moral  effect  in  the  wars  of  the  future  would 
have  been  most  salutary.  It  would  have  been  tantamount  to  the  serving 
of  notice  on  chiefs  of  states  that  he  who  provokes  an  unjust  war,  who 
wages  it  according  to  cruel  and  barbarous  methods,  who  permits  and 
sanctions  atrocities  by  his  troops,  who  approves  and  even  encourages 
shocking  violations  of  the  most  elementary  and  long-established  laws  and 
usages  of  war,  and  who  rewards  by  decorations  and  promotions  their 
authors,  does  so  with  full  knowledge  that  if  he  is  defeated  he  will  be 
brought  to  the  bar  of  justice  and  punished  equally  with  the  humblest 
soldier  who  has  been  compelled  to  violate  the  law,  and  who,  for  this  and 
other  reasons,  may  be  a  thousand  times  less  responsible. 


XV 

LA  RECONSTITUTION  DU  DROIT  INTERNATIONAL* 

Pendant  les  trois  siecles  et  plus  qui  se  sont  ecoules  depuis  que  le 
droit  international  a  commence  a  s'etablir,  en  meme  temps  que  la  con- 
ception d'une  famille  de  nations  prenait  racine,  la  conscience  d'une 
interdependance  internationale  et  d'une  solidarity  d'interets  des  peuples 
s'est  accrue,  et  le  besoin  est  devenu  sans  cesse  plus  pressant  d'un  systeme 
de  droit  commun  regularisant  la  conduite  et  les  affaires  mutuelles  des 
Etats  dans  leurs  relations  croissantes.  En  resume,  le  developpement  du 
droit  international  a  marche  de  pair  avec  le  developpement  de  la 
civilisation  moderne.  Ce  droit  constitue,  en  fait,  l'une  des  manifestations 
les  plus  elevees,  et,  en  meme  temps,  l'une  des  fins  les  plus  marquantes 
de  cette  civilisation.  Cependant  il  y  a  toujours  eu  des  individus  disposes 
a  l'amoindrir  et  a  le  ridiculiser:  quelques-uns  lui  ont  refuse  le  caractere 
et  la  dignite  de  loi;  d'autres  n'ont  vu  en  lui  qu'un  code  d'etiquette  inter- 
nationale que  les  fitats  etaient  libres  d'observer  ou  de  dedaigner  a  leur 
gre;  d'autres  encore  ont  meme  ete  jusqu'a  nier  son  existence.  Le  droit 
des  gens  a  ete  jete  dans  un  discredit  plus  ou  moins  grand  par  chaque 
grande  guerre  qui  a  eu  lieu  depuis  que  son  existence  a  ete  reconnue  pour 
la  premiere  fois;  heureusement,  de  telles  periodes  ont  ete  chaque  fois 
suivies  d'efforts  renouveles  pour  le  renforcer  et  le  perfectionner,  de  meme 
qu'une  violation  trop  flagrante  de  la  loi  criminelle  dans  les  societes  par- 
ticulieres  a  generalement  ete  suivie  d'un  soulevement  de  la  conscience 
publique  exigeant  des  mesures  propres  a  assurer  un  plus  grand  respect  de 
la  loi  et  un  renforcement  general  de  ses  prescriptions. 

Le  developpement  du  droit  international  ne  ressemble  en  rien  au  cours 
regulier  d'un  fleuve  que  n'affecteraient  ni  les  inondations  ni  la  secheresse; 
ce  developpement  se  caracterise  au  contraire  par  des  periodes  de  progres 
et  des  periodes  de  stagnation.  A  certains  moments,  ses  progres  ont  ete 
retardes  ou  arretes  par  de  grandes  crises;  parfois  ses  fondations  ont  paru 
etre  minees  a  la  base  et  la  confiance  dans  son  avenir  a  ete  fortement 
ebranlee;  mais  toujours  il  s'est  releve  des  coups  et  des  atteintes  qu'il  avait 
pu  recevoir,  et,  quel  que  soit  le  discredit  temporaire  qui  ait  pu  le  frapper, 
chaque  fois  il  s'est  avance  au  dela  de  tous  les  points  qu'il  avait  atteints 
jusque-la.  Si  done  on  considere  la  periode  entiere  de  son  histoire,  on  verra 
que  cette  histoire  est  toute  de  croissance  et  de  developpement  constants 
depuis  son  origine. 

II  y  a  encore  aujourdliui  des  divergences  de  vue  quant  a  la  nature 

*  From  the  Revue  Generate  de  Droit  International  Public,  Vol.  XXVIII  (1920). 
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juridique  de  ses  lois;  il  y  a  egalement  des  differences  d'opinion  au  sujet 
de  nombreux  points  que  le  droit  autorise  ou  qu'il  defend;  on  n'est  pas 
d'accord  sur  ce  qui  doit  etre  fait  au  sujet  d'affaires  sur  lesquelles  la  loi 
est  muette  ou  incertaine.  Mais  les  opinions  different  peu  sur  la  necessite 
d'etablir  un  systeme  de  regies  determinant  les  droits  et  les  devoirs 
reciproques  des  fitats,  fixant  leurs  relations  les  uns  avec  les  autres; 
et,  en  pratique,  il  importe  peu  de  savoir  si  ces  regies  possedent  toutes 
les  caracteristiques  d'une  loi  :  elles  sont  considerees  comme  des  lois  par 
les  gouvernements,  par  les  ministeres  des  affaires  etrangeres  et  les  cours 
de  justice  de  tous  les  fitats  existants,  et,  comme  telles,  elles  sont  invoquees 
et  servent  de  base  dans  toutes  les  controverses  concernant  les  questions 
auxquelles  elles  sont  applicables. 

Comme  beaucoup  de  systemes  de  droit  interne,  le  droit  international, 
a  ses  debuts  et  meme  longtemps  encore  apres  son  origine,  se  composait 
surtout  de  coutumes  et  d'usages;  ses  regies  etaient  peu  nombreuses  et 
traitaient  d'un  nombre  de  sujets  relativement  restreint.  Son  develop- 
pement  a  suivi  deux  voies  :  1°  la  lente  et  graduelle  evolution  de  la 
coutume  a  la  forme  ecrite;  2°  l'elargissement  de  son  domaine  comprenant 
des  sujets  nouveaux  et  differents,  auxquels  il  ne  s'appliquait  pas  a 
l'origine.  Peu  a  peu  les  regies  coutumieres  qui  avaient  ete  generalement 
acceptees  commencerent  a  trouver  place  dans  les  traites  bilateraux 
conclus  entre  differents  fitats.  Pendant  le  XIXe  siecle  un  immense  pas  en 
avant  fut  fait,  quand  l'ensemble  des  fitats  commenca  a  conclure  des 
conventions  generales  ou  des  declarations  consacrees,  dans  leur  totalite 
ou  dans  leur  plus  grande  partie,  a  formuler  des  lois  generales,  particu- 
lierement  en  ce  qui  concerne  la  conduite  de  la  guerre.  Les  plus  notables 
de  ces  actes  generaux  furent  les  declarations  de  Paris  et  de  Saint-Peters- 
bourg,  les  conventions  de  Geneve  et  les  conventions  et  declarations 
adoptees  aux  deux  Conferences  de  la  Haye,  sans  parler  de  ceux,  tels  que 
l'acte  du  Congres  de  Bruxelles  ou  la  declaration  de  Londres,  qui  ne 
devaient  pas  aboutir,  les  puissances  ayant  refuse  de  les  ratifier. 

Un  bon  nombre  d'fitats  ont  aussi  prepare  et  publie  des  reglements  ou 
ordonnances  militaires  ou  navals,  et  quelquefois  les  deux,  pour  servir  de 
guide  a  leurs  forces  armees  dans  la  conduite  de  la  guerre  continentale 
et  maritime.  Les  reglements  militaires  et  navals  etaient  des  recueils 
de  lois  definitives  que  les  gouvernements  qui  les  publiaient  promettaient 
d'observer  et  d'appliquer  dans  le  cours  d'une  guerre  avec  d'autres  fitats. 
lis  possedaient  le  grand  inconvenient  de  n'avoir  aucune  force  obligatoire 
internationale,  et,  par  suite,  les  restrictions  etablies  par  les  fitats  a  leur 
propre  conduite  etaient  toutes  personnelles  et  pouvaient  etre  negligees 
sans  qu'il  y  ait  violation  d'aucune  obligation  internationale.  lis  marquaient 
cependant  tres  nettement  un  pas  en  avant,  parce  que,  du  moment  qu'ils 
etaient  reconnus  comme  etant  en  vigueur  par  le  gouvernement  qui  les 
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avait  publies,  ils  instituaient  des  restrictions  a  la  conduite  de  leurs  forces 
militaires  et  navales,  prescrivaient  dune  maniere  plus  ou  moins  etroite 
leurs  droits  et  leurs  devoirs  a  legard  des  forces  armees  et  de  la  popula- 
tion civile  ennemies,  et  ainsi  privaient,  dans  une  large  mesure,  les  com- 
mandants militaires  et  navals  du  pouvoir  arbitraire  et  de  la  liberte  dont 
ils  jouissaient  quand  les  reglements  n'etaient  que  des  coutumes  non 
ecrites,  incertaines  et  imprecises,  dont  les  commandants  —  souvent  eux- 
memes  ignorants  du  droit  des  nations  —  etaient  les  juges. 

De  la  vient  que,  en  1914,  quand  la  guerre  mondiale  eclata,  une  tres 
importante  partie  du  droit  international,  et  particulierement  celle  qui 
traite  des  relations  resultant  de  l'etat  de  guerre,  avait  ete  ramenee  a  la 
forme  ecrite  ce  qui  veut  dire  que  ce  droit  consistait  en  regies  plus  ou 
moins  definies  qui  avaient  ete  formulees  completement  par  des  Confe- 
rences de  representants  des  differentes  puissances  et  qui  avaient  ete 
groupees  en  une  serie  de  grands  actes  internationaux  ratifies  par  tous 
les  fitats,  ou  par  le  plus  grand  nombre  d'entre  eux,  qui  constituaient 
collectivement  ce  qu'on  appelle  parfois  la  «  famille  des  nations  ».  Toute- 
fois  les  lois  et  principes  reunis  dans  ces  actes  ne  couvraient  en  aucune 
facon  le  champ  entier  du  droit  international  :  un  grand  nombre  de  situa- 
tions et  de  questions  auxquelles  la  guerre  moderne  a  donne  naissance  n'y 
sont  pas  traitees  du  tout;  un  nombre  considerable  d'fitats  ont  refuse 
leur  ratification  a  quelques  lois;  pour  d'autres,  il  y  a  des  divergences 
d'opinion  quant  a  leur  interpretation;  enfin,  il  en  est  que  les  evenements 
de  la  derniere  guerre  ont  prouve  incompletes,  illogiques  et  meme  suran- 
nees.  Mais  ce  qui  est  plus  grave  encore,  c'est  que  la  plus  grande  partie 
du  droit  international  contenu  dans  ces  actes  traite  seulement  des  ques- 
tions et  des  situations  provenant  de  l'existence  de  la  guerre;  le  grand 
monument  juridique  qui  doit  traiter  de  la  conduite  des  Etats  en  temps  de 
paix  et  du  reglement  de  leurs  relations  amicales  —  cette  partie  que  nous 
pourrions  appeler  la  loi  normale  des  nations  et  qui  devrait  etre  la  plus 
importante  —  ne  se  trouve  pas  dans  les  conventions  et  les  declarations 
internationales.  Elle  reste,  comme  l'etaient  a  Torigine  les  lois  de  la  guerre, 
dans  la  forme  large  de  coutumes  :  peu  ou  point  de  tentatives  ont  ete  faites 
pour  la  mettre  sous  la  forme  ecrite  et  pour  formuler  ses  lois  dans  des 
textes  definitifs,  comme  on  l'a  fait  dans  le  cas  des  lois  de  la  guerre. 

Les  grandes  conventions  et  les  declarations  internationales  du  XIXe 
siecle,  avec  tous  leurs  defauts,  leurs  imperfections  et  leurs  omissions, 
n'en  representent  pas  moins  le  plus  haut  point  qui  ait  ete  atteint  dans 
le  developpement  du  droit  international  :  elles  resument  les  resultats 
d'une  entente  entre  l'ensemble  des  Etats  sur  un  grand  nombre  de  ques- 
tions au  sujet  desquelles  il  y  avait  autrefois  une  difference  d'opinion,  et 
cette  entente  a  ete  exprimee  en  textes  ecrits  de  telle  facon  que  ce  qui 
etait  auparavant  vague  et  incertain  a  regu  un  caractere  definitif  et  precis. 
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Un  nouveau  progres  dans  la  construction  d'un  ensemble  complet  et 
systematique  du  droit  international  doit  suivre  ce  developpement:  il 
consistera,  d'abord,  dans  l'extension  du  domaine  du  droit,  dans  sa  pene- 
tration dans  des  champs  nouveaux  et  additionnels  qui  maintenant  font 
exclusivement  partie  de  la  loi  nationale;  ensuite,  la  loi  sera  formulee  par  le 
moyen  de  Conferences  internationales,  et  sera  exprimee  en  des  textes 
formels.  Le  premier  probleme  appartient  essentiellement  a  la  nature  et 
au  domaine  du  droit;  le  second  est  particulierement  une  affaire  de 
methode  et  de  forme. 


En  ce  qui  concerne  le  droit  de  la  paix,  quoique  ce  soit  la  partie  du 
droit  international  au  sujet  de  laquelle  il  y  ait  le  moins  de  controverses, 
et  qui  a  le  moins  occupe  l'esprit  des  reformateurs  et  des  juristes,  il  reste 
a  accomplir  un  important  travail  afin  de  l'amener  au  point  d'efficacite 
auquel  il  aurait  du  etre  porte.  Comme  nous  l'avons  dit,  la  plus  grande 
partie  de  ce  droit  n'est  pas  encore  sortie  du  domaine  en  quelque  sorte 
incertain  et  nebuleux  de  la  coutume  et  de  l'usage.  Autant  que  faire  se 
peut,  on  devrait  le  formuler  definitivement  et  le  rediger  en  textes  ecrits, 
comme  la  chose  a  ete  faite  pour  une  grande  partie  des  lois  de  la  guerre. 
Cela  ne  veut  pas  dire  qu'il  devrait  etre  resserre  dans  les  lignes  rigides  et 
fixes  d'un  code  irrevocable,  car  cela  arreterait  le  developpement  progres- 
sif  du  droit;  mais  les  avantages  de  la  redaction  des  principes  generaux 
du  droit  et  de  leur  incorporation  dans  les  textes  de  conventions  inter- 
nationales, de  telle  facon  que  les  droits,  les  devoirs  et  les  obligations  des 
Etats  les  uns  envers  les  autres  et  envers  les  individus  pussent  etre  connus 
et  comprehensibles,  sont  manifestes,  —  exactement  comme  ceux  qui 
resultent  de  la  «  codification  »  des  lois  de  la  guerre,  si  le  terme  de 
«  codification  »  peut  etre  applique  au  procede  grace  auquel  une  grande 
partie  de  ces  lois  a  ete  redigee  dans  la  forme  ecrite. 

La  nature  de  ce  qu'on  appelle  le  droit  de  la  paix  preoccupe  tout  par- 
ticulierement les  juristes  et  les  specialistes  du  droit  international.  II  y  a 
parmi  eux  une  opinion  croissante  que  son  domaine  devrait  etre  elargi 
pour  contenir  des  matieres  qui  sont  maintenant  reglementees  par  les  lois 
nationales  des  differents  Etats  constituant  la  famille  des  nations.  Au 
nombre  de  ces  matieres  on  peut  mentionner  les  sujets  suivants  :  la 
nationality  des  personnes,  des  associations  et  des  maisons  de  commerce; 
le  statut  des  etrangers,  le  traitement  des  sujets  ennemis  lors  dune  declara- 
tion de  guerre;  les  moyens  et  organes  de  commerce  international  et  de 
communication;  la  navigation  aerienne  entre  les  Etats  et  les  aspects 
differents  de  l'administration  coloniale.1  Les  conditions  memes  de  la 

1 V.  a  cet  egard  Alvarez,  Le  nouveau  droit  des  gens,  dans  la  Revue  de  droit  inter- 
national et  de  legislation  comparee,  3°  serie,  t.  I  (1920),  p.  149  et  suiv.,  et  dans  les 
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civilisation  moderne  ont  donne  un  aspect  nouveau  a  ces  matieres  :  elles 
ont  cesse  d'etre  des  questions  d'interet  purement  national  ou  interne 
pour  devenir  des  questions  dune  portee  et  d'un  interet  internationaux; 
des  considerations  d'harmonie  internationale  et  meme  de  paix  generale 
demandent  qu'elles  soient  reglementees  par  une  loi  commune.  De  meme 
que  les  conditions  de  la  civilisation  moderne  ont  puissamment  accentue  le 
besoin  d'une  plus  grande  uniformite  de  la  legislation  interne  dans  les 
Etats  federes  au  sujet  de  questions  qui  ont  cesse  d'etre  d'un  interet 
purement  local,  de  meme  les  conditions  modifiees  de  la  vie  internationale, 
particulierement  celles  qui  resultent  des  moyens  nouveaux  et  rapides  de 
communication,  l'accroissement  des  rapports  et  des  relations  commerciales 
entre  les  Etats  et  la  solidarite  sans  cesse  grandissante  des  interets  parmi 
des  nations  jusqu'alors  considerablement  eloignees,  mais  qui  en  fait  sont 
devenues  voisines,  ont  cree  la  necessite  d'une  plus  grande  uniformite 
a  propos  de  matieres  pour  lesquelles  la  diversite  des  lois  n'etait  pas  un 
mal  autrefois.  La  question  de  la  nationalite,  par  exemple,  a  acquis  en  ces 
dernieres  annees  une  importance  internationale,  jadis  inconnue.  La 
derniere  guerre  mondiale  a  notamment  revele  d'une  maniere  frappante 
les  imperfections  embarrassantes,  presque  «  scandaleuses  »,  resultant  de 
l'existence  de  legislations  differentes  et  parfois  en  conflit.  On  a  en  effet 
trouve  dans  tous  les  pays  des  individus  qui  pretendaient  n'avoir  aucune 
nationalite,  et  d'autres  qui,  ayant  deux  nationalites,  revendiquaient  le 
droit  de  choisir  celle  qui  pouvait  le  mieux  servir  leurs  interets  immediats. 
Le  droit  et  l'opinion  des  juristes  sur  la  nationalite  des  societes  et  des 
maisons  de  commerce  sont,  d'autre  part,  dans  une  confusion  desesperante. 
Partout,  les  gouvernements  et  les  tribunaux  sont  embarrasses  devant  une 
situation  de  ce  genre,  et  les  solutions  adoptees  varient  avec  les  differents 
pays.la  Les  avantages  d'une  loi  commune  qui  poserait  au  moins  les 
principes  generaux  regissant  ce  sujet  de  plus  en  plus  important  sorit 
evidents;  ils  le  sont  devenus  beaucoup  plus  comme  nous  l'avons  fait 
remarquer,  par  suite  des  evenements  de  la  guerre  mondiale  de  1914. 

De  meme,  au  sujet  de  la  situation  des  etrangers,  il  y  a  un  mouvement 
croissant  en  faveur  du  transfert  de  cette  question,  en  grande  partie  au 
moins,  dans  le  domaine  du  droit  public  international.  L'importance  du 
probleme  a  ete  accentuee  en  ces  derniers  temps  par  les  multiples  modifica- 
tions de  la  vie  internationale,  et  specialement  par  l'ampleur  des  emigra- 
tions. Dans  les  fitats  les  plus  grands  et  les  plus  importants  du  monde, 

Proces-verbaux  des  reunions  de  I'Union  juridique  internationale,  1920,  pp.  178-179. 
—V.  aussi  Jitta,  La  renovation  du  droit  international,  la  Haye,  1919. 

la  Les  problemes  et  les  difficultes  resultant  de  cette  situation  sont  exposes  par  M. 
le  professeur  Valery  dans  un  article  documente  intitule  :  Des  influences  probables  de 
la  guerre  mondiale  sur  I'avenir  du  droit  prive",  publie  par  la  Revue  de  droit  inter- 
national privi,  1919,  p.  1  et  353. 
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aujourd'hui  une  partie  tres  considerable  de  la  population  qui  y  reside 
est  formee  d 'etrangers.  Leur  situation  legale  et  leurs  droits  civiques  sont 
determines  par  la  loi  nationale  de  l'fitat  de  leur  residence  et  par  les  traites 
passes  entre  cet  fitat  et  celui  dont  ils  sont  citoyens  ou  sujets.  Or,  il  y  a 
en  cette  matiere  la  meme  diversite  de  lois  et  de  pratiques  qui  existe  au 
sujet  de  la  nationality  Au  cours  de  ces  dernieres  annees,  cette  question  du 
traitement  des  immigres  et  des  nationaux  a  l'etranger  a  donne  lieu  a  de 
nombreuses  conversations  diplomatiques.  La  controverse  irritante  qui 
seleva  entre  les  Etats-Unis  et  le  Japon,  au  sujet  des  droits  des  sujets- 
japonais  residant  en  Californie,  est  encore  presente  a  tous  les  esprits. 

Sans  aucun  doute,  bien  des  Etats  montreront  quelque  repugnance  a 
renoncer  a  leur  droit  de  legislation  interne  vis-a-vis  des  etrangers 
dependant  de  leur  juridiction,  et  on  peut  assurer  sans  temerite  que  peu 
d'entre  eux  y  consentiraient.  Nous  ne  voudrions  pas  nous-memes  aller 
jusqu'a  soutenir  une  proposition  aussi  extreme.  Cependant,  a  notre  avis, 
non  seulement  le  nombre  des  controverses  de  ce  genre  serait  considerable- 
ment  reduit,  mais  une  source  constante  de  conflits  dangereux  disparaitrait 
et  les  interets  de  la  paix  generale  du  monde  augmenteraient,  si  les  nations 
adoptaient  un  acte  international  exposant  en  termes  clairs  et  precis  les 
droits  legaux  et  civiques  fondamentaux  des  etrangers,  dans  quelque  pays 
qu'ils  se  trouvent.  Cet  acte  constituerait  une  sorte  de  charte  constitution- 
nelle  pour  aubains  :  ce  serait  pour  eux  ce  que  la  declaration  des  droits 
de  la  Constitution  est  pour  le  citoyen. 

Les  memes  considerations  et  les  memes  arguments  peuvent  etre  in- 
voques  en  faveur  de  l'extension  du  domaine  du  droit  international  public 
a  toutes  les  matieres  qui  interessent  le  bon  ordre  et  la  facilite  des  rapports 
et  du  commerce  internationaux,  meme  la  paix  generale.  Ces  matieres 
devraient  faire  l'objet  d'une  reglementation  commune,  tout  au  moins 
quant  aux  principes  fondamentaux. 

En  resume,  le  proges  international  dans  l'avenir  devrait  consister  en 
partie  dans  le  renversement  des  barrieres  qui  separent  actuellement  les 
domaines  du  droit  international  public  et  du  droit  international  prive, 
et  dans  la  reconstitution  de  ces  droits  de  telle  sorte  que  bien  des  problemes 
etudies  aujourd'hui  au  point  de  vue  du  droit  international  prive  releveront 
desormais  du  droit  international  public. 

Un  internationaliste  hollandais  tres  distingue,  M.  Jitta,  dans  un  livre 
recent  intitule  :  La  renovation  du  droit  international,2  a  insiste  sur  la 
necessite  de  la  coordination  du  droit  international  public  et  du  droit 
international  prive.  Tous  deux,  declare-t-il,  sont  des  parties  integrantes 
dun  tout  et  forment  un  meme  systeme  de  droit  international.  Le  droit 
international  public,  comme  il  le  fait  remarquer,  n'est  pas  simplement 

'LaHaye,  1919. 
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un  ensemble  des  relations  entre  les  fitats;  c'est  le  droit  public  considere 
du  point  de  vue  d'une  communaute  juridique  plus  grande  qu'une  nation 
—  une  communaute  qui,  dans  sa  plus  large  acception,  embrasse  toute 
l'humanite.  De  meme,  le  droit  international  prive  n'est  pas  simplement 
la  science  du  conflit  des  lois;  c'est  le  droit  prive  considere  du  meme  point 
de  vue  que  le  droit  international  public.  Les  deux  parties  ont  les  memes 
sources  juridiques;  toutes  les  deux  comprennent  des  principes  logiques, 
dont  l'autorite,  comparee  a  celle  de  la  loi  positive,  peut  apparaitre 
secondaire,  mais  n'en  est  pas  moins  le  point  culminant  du  droit  positif  et 
l'achevement  complet  de  son  evolution.  Ces  deux  parties,  ayant  la  meme 
base,  peuvent  et  doivent  etre  reunies  en  un  seul  et  meme  systeme  et 
developpees  par  la  meme  methode.3 

II 

Quand  on  considere  cette  partie  du  droit  international  public  qui  traite 
de  la  situation  creee  par  l'etat  de  guerre  entre  les  fitats  et  qui  s'efforce  de 
regler  la  marche  des  hostilites  et  de  determiner  les  droits  et  les  devoirs 
des  belligerants  et  des  neutres  dans  leurs  relations  reciproques,  on  se 
trouve  en  face  de  problemes  de  reorganisation  beaucoup  plus  nombreux 
et  difficiles  que  dans  la  reconstitution  du  droit  de  la  paix.  Cette  situation  a 
ete  produite  surtout  par  la  recente  invention  de  nouveaux  engins,  par 
l'introduction  de  nouvelles  methodes  de  combat  et  l'existence  de  condi- 
tions nouvelles  qui  ont,  d'une  maniere  generale,  profondement  affecte 
le  caractere  de  la  guerre.  Un  grand  nombre  de  questions  et  de  situations 
ont  surgi,  auxquelles  l'ancien  droit  de  la  guerre  ne  peut  plus  s'appliquer. 
Celui-ci  ne  suffit  plus,  il  n'a  plus  d'effet.  Ces  conditions  et  ces  problemes 
nouveaux  ont  ete  mis  en  lumiere  d'une  maniere  frappante  par  les 
evenements  de  la  guerre  mondiale  de  1914-1918.  Cette  guerre  a  bouleverse 
beaucoup  de  notions  reconnues,  renverse  bon  nombre  de  traditions 
etablies  de  longue  date,  et  demontre  clairement  la  necessite  d'etablir  un 
nouveau  corps  de  lois  pour  repondre  aux  situations  qui  se  sont  revelees 
d'une  maniere  si  frappante  pour  la  premiere  fois.  Et  d'abord,  il  y  a  un 
champ  considerable  pour  lequel  il  n'existe  aucune  loi.  Par  exemple,  le 
sujet  de  la  guerre  aerienne,  qui  a  joue  un  role  si  important  pendant  le 
dernier  conflit,  n'est  pas  encore  regie  d'une  maniere  generale  :  si  Ton 
accepte  la  stipulation  d'une  des  conventions  de  la  Haye  qui  defend  le 
bombardement  des  places  nondefendues  par  quelque  moyen  que  ce  soit, 
il  n'y  a  rien  dans  aucune  des  conventions  ou  declarations  internationales 
qui  traite  de  la  conduite  de  la  guerre  par  engins  aeriens;  et,  comme  l'aero- 
plane  est  un  nouvel  instrument  de  combat,  il  n'existe  aucun  systeme  de 
droit  coutumier  reglant  son  emploi.  II  n'y  a  pas  non  plus  dans  les  con- 
ventions ou  la  coutume  de  regies  qui  determinent  les  droits  et  les  devoirs 

3  Jitta,  op.  cit.,  p.  5. 
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des  differents  appareils  belligerants  vis-a-vis  des  neutres,  ou  qui  definis- 
sent  les  obligations  des  neutres  en  ce  qui  concerne  le  traitement  des 
appareils  belligerants  qui  circulent  dans  leurs  zones  aeriennes.  Plusieurs 
questions  irritantes  de  ce  genre  ont  ete  soulevees  pendant  la  derniere 
guerre  :  puisqu'il  n'existait  pas  de  regies  de  droit  international  sur  ce 
sujet,  chaque  belligerant  ou  chaque  neutre  adopta  la  politique  que  lui 
dictaient  ses  propres  interets  ou  ses  notions  du  devoir,4  et  les  politiques 
ainsi  suivies  n'etaient  pas  tou jours  les  memes.  La  question  du  droit  de 
represailles,  si  discutee  et  a  laquelle  on  a  eu  recours  si  frequemment  pen- 
dant la  guerre  mondiale,  n'est  traitee  non  plus  par  aucune  des  conventions 
ou  declarations  internationales.  Si  le  droit  de  represailles,  dans  de  cer- 
taines  limites,  semble  pratiquement  reconnu,  il  n'y  a  aucun  ensemble 
defini  de  coutumes  et  aucune  convention  qui  indique  ses  regies  juridiques 
ou  prescrive  les  limites  precises  de  son  exercice.  Pendant  la  derniere 
guerre,  ce  droit  fut  exerce  sous  toutes  sortes  de  formes  et  pour  des  buts 
varies. 

On  sait  que  l'etablissement  des  zones  dangereuses  anglaises  dans 
l'Ocean  et  le  blocus  anglo-francais  furent  tous  deux  presentes  comme 
des  mesures  de  represailles  contre  l'Allemagne  qui  avait  dissemine  des 
mines  sans  discernement  en  pleine  mer  et  coule  irregulierement  des  vais- 
seaux  marchands.  L'Allemagne,  a  son  tour,  defendit  la  purpart  de  ses 
mesures  illegales  en  pretendant  qu'elles  etaient  justifiees  comme  des 
actes  de  legitimes  represailles  contre  un  ennemi  violateur  du  droit.  La 
plupart  des  belligerants  recouraient  a  des  mesures  de  represailles  ou 
menagaient  d'y  recourir,  dans  leur  traitement  des  prisonniers,  y  voyant  un 
moyen  de  forcer  l'ennemi  a  se  departir  de  certains  procedes  ou  de  l'obliger 
a  traiter  ses  prisonniers  avec  humanite.  La  pretention  plutot  extraordinaire 
d'un  belligerant  de  prendre  sa  revanche  contre  l'ennemi  «  en  passant  a 
travers  les  neutres  »,  c'est-a-dire  la  pretention  d'avoir  le  droit  d'enfreindre 
les  droits  precis  et  indubitables  des  neutres  toutes  les  fois  que  cela 
constitue  les  seuls  moyens  d'exercer  de  justes  represailles  contre  l'ennemi, 
fut  meme  affirmee  par  le  gouvernement  britannique,  qui  l'a  mise  d'ailleurs 
en  pratique,  et  ce  droit  fut  soutenu  et  affirme  par  le  tribunal  de  prises 
anglais  dans  plusieurs  arrets  bien  connus.5  Si  un  belligerant,  declara-t-on, 
viole  une  loi  internationale,  son  ennemi  doit  etre  autorise  a  l'ignorer 
egalement,  parce  qu'il  ne  peut  pas  etre  contraint  a  combattre  les  mains 
attachees,  pendant  que  son  adversaire  l'attaque  sans  restrictions  et  au 
mepris  du  droit.  Si  l'un  des  belligerants  seme  des  mines  en  pleine  mer  au 

4  Nous  avons  expose  ces  questions  et  les  politiques  adoptees,  dans  notre  ouvrage  : 
International  Law  and  the  World  War,  t.  I,  Chap.  19.-V.  aussi  Paul  Fauchille,  Traite 
de  droit  international  public,  1921,  t.  II,  pp.  599-633  et  p.  761  et  suiv.,  796  et  suiv. 

5V.  le  cas  du  The  Stigstad,  L.  R.  1919,  A.  C.  219,  et  du  Leonora,  L.  R.  1919, 
A.  C.  974. 
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grand  danger  des  neutres  et  a  leur  detriment,  son  adversaire  doit  etre 
autorise  a  exercer  un  droit  semblable.  Le  remede  appartenant  aux  neutres 
dans  de  tels  cas,  ajouta-t-on,  c'est  de  forcer  tous  les  belligerants  a  ob- 
server la  loi!  Mais,  comme  les  evenements  de  la  derniere  guerre  l'ont 
prouve,  les  neutres  sont  generalement  impuissants  a  obliger  les  bel- 
ligerants a  respecter  la  loi  en  ce  qui  concerne  leurs  devoirs  et  leurs  obliga- 
tions vis-a-vis  du  commerce  des  Etats  etrangers  au  conflit.  Si  Ton  admet 
la  theorie  soutenue  par  le  gouvernement  britannique  et  affirmee  par  son 
tribunal  de  prises,  les  belligerants  auront  le  pouvoir  d'aneantir  toutes  les 
lois  sur  la  protection  des  neutres  et  de  reduire  a  rien  les  droits  du  com- 
merce des  neutres.6  La  pretention  du  gouvernement  britannique  et  de  son 
tribunal  des  prises  pendant  la  demiere  guerre  a  ete  violemment  attaquee 
dans  les  pays  neutres,  et  elle  continuera  sans  doute  a  etre  contested  dans 
l'avenir,  quoique,  indubitablement,  on  puisse  alleguer  quelques  argu- 
ments en  sa  faveur.  La  question  est  de  celles  qui  doivent  etre  resolues 
par  une  entente  generale  et  les  resultats  de  cette  entente  doivent  etre 
rediges  dans  les  termes  definis  et  precis  d'une  convention  internationale. 
Ce  que  sera  cette  solution,  il  est  impossible  de  le  dire  :  elle  formera  sans 
doute  un  compromis;  quelle  quelle  soit,  elle  devra  s'efforcer  de  concilier 
d'une  maniere  juste  et  raisonnable  les  droits  equitables  des  belligerants 
et  ceux  des  neutres.  Mais  il  faut  que  ce  probleme  soit  definitivement 
resolu;  on  ne  peut  pas  le  laisser  a  la  discretion  des  belligerants,  comme  il 
Test  actuellement.7 

Une  autre  matiere  se  rapportant  a  la  conduite  de  la  guerre,  et  qui 
jusqu'a  present  n'a  ete  aucunement  reglementee  par  le  droit  international, 
—  du  moins  par  la  loi  ecrite,  —  est  celle  du  traitement  des  sujets  ennemis  : 
droits  individuels  et  de  propriete,  droit  de  recours  aux  tribunaux,  droit 
de  quitter  le  pays  a  la  declaration  de  guerre,  etc.  En  raison  du  grand 
nombre  d'individus  de  cette  categorie  qui  se  trouvent  en  general  en  pays 
ennemi  a  la  declaration  de  guerre,  la  question  a  acquis  une  importance 
qui  etait  tout  a  fait  inconnue  autrefois.  Pour  la  majeure  partie,  ils 
representent  une  classe  de  victimes,  ordinairement  innocentes  de  toute 
responsabilite  au  sujet  de  la  guerre,  et  tout  a  fait  disposees  a  se  comporter 
comme  des  citoyens  respectueux  des  lois  de  leur  pays  d'adoption  :  leur 
situation  est  de  celles  qui  meritent  ordinairement  la  sympathie  publique; 
mais  il  n'existe,  pour  les  proteger,   aucune   regie   commune,   aucunes 

"V.  les  observations  de  sir  Ere  Richards  dans  The  British  Year  Book  of  Interna- 
tional Law,  1920,  p.  23. 

7  Sir  Erie  Richards,  dans  l'article  cite  a  la  note  precedente,  declare  que  le  droit  de 
represailles  exerce  contre  l'ennemi,  en  passant  a  travers  les  neutres,  doit  etre  reconnu, 
et  il  propose  comme  une  solution  possible  la  creation  d'un  tribunal  international  des 
prises  qui  aurait  le  pouvoir  de  determiner  quand  et  sous  quelles  conditions  il  peut 
etre  exerce.  Mais,  comme  il  le  remarque,  avant  qu'un  tribunal  de  ce  genre  soit  cree, 
un  code  du  droit  de  prise  doit  d'abord  etre  adopte. 
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garanties  Internationales  pour  leur  personne  ou  leurs  proprietes,  aucun 
droit  de  recours  devant  les  tribunaux  dans  le  but  de  defendre  leurs 
revendications  legales.  Le  probleme  de  leur  condition,  de  leurs  droits 
et  de  leur  traitement  est  une  affaire  que  chaque  gouvernement  belligerant 
determine  pour  lui-meme,  suivant  ses  propres  sentiments  et  sous  l'in- 
fluence  de  toutes  les  passions  et  de  tous  les  prejudices  que  la  declaration 
de  guerre  peut  avoir  engendres.  Les  mesures  extremes  auxquelles  certains 
gouvernements  belligerants  eurent  recours  pendant  la  guerre  de  1914  — 
mesures  qui  en  quelques  cas  allerent  jusqu'a  l'expulsion  en  masse,  en 
d'autres  cas  jusqu'a  l'internement  general  de  la  totalite  de  la  population 
ennemie,  en  d'autres  cas  encore  a  la  confiscation  de  leur  propriete  et  a 
la  fermeture  pour  eux  des  portes  des  tribunaux  devant  lesquels  ils  auraient 
pu  defendre  leurs  droits  legaux  —  ont  cree,  dans  bien  des  esprits,  la 
conviction  que  le  nouveau  droit  international  devrait  prendre  connais- 
sance  de  cette  question,  chaque  jour  plus  importante,  et  que,  dans  l'interet 
d'une  classe  particulierement  sacrifice,  il  devrait  poser  au  moins  certains 
principes  generaux  concernant  le  traitement  de  cette  classe,  ses  droits 
individuels  et  son  droit  de  propriete.  Ceci  a  deja  ete  fait  par  une  des 
conventions  de  la  Haye  pour  la  protection  des  prisonniers  de  guerre  ;  la 
situation  lamentable  des  sujets  ennemis  pendant  la  derniere  guerre  impose 
aux  auteurs  du  nouveau  droit  international  l'obligation  d'assurer  egale- 
ment  leur  protection. 

Une  autre  question  encore,  en  rapport  avec  la  conduite  de  la  guerre, 
—  et  cela  est  loin  d'en  epuiser  la  liste,  —  au  sujet  de  laquelle  il  n'y  a 
pas  encore  de  loi  internationale,  mais  qui  pourrait  tres  bien  faire  le  sujet 
d'une  reglementation  commune,  est  la  question  de  l'echange  des  prison- 
niers de  guerre,  ou  leur  relachement  sur  parole.  Dans  certaines  guerres 
internationales  du  passe,  les  belligerants,  en  effet,  echangeaient  mutuel- 
lement  un  nombre  considerable  de  leurs  captifs.  Pendant  les  premieres 
annees  de  la  guerre  civile  americaine,  un  grand  nombre  des  prisonniers 
des  deux  partis  furent  aussi  echanges  et  des  armees  entieres  furent 
relachees  sur  parole.  Mais,  dans  les  guerres  plus  recentes,  il  y  a  eu  peu  ou 
point  d echanges  ou  de  liberations  sur  parole,  et  cette  pratique  semble 
etre  tombee  en  desuetude.  La  convention  de  la  Haye  au  sujet  du  traite- 
ment des  prisonniers  de  guerre  passe  sous  silence  la  question  des 
echanges  :  il  n'y  a  done  aucune  obligation  internationale  de  la  part  des 
belligerants  d'echanger  leurs  prisonniers.  Pendant  la  derniere  annee  de  la 
recente  guerre  mondiale,  des  ententes  furent  conclues  entre  certains 
belligerants,  apres  de  longues  negotiations,  pour  echanger  reciproque- 
ment  ou  rapatrier  dans  les  pays  neutres  des  prisonniers  qui  etaient  en 
captivite  depuis  de  longues  periodes,  et  d'autres  qui  souffraient  de  bles- 
sures  et  de  certaines  infirmites.8  Mais  le  nombre  des  prisonniers  ainsi 

8  V.  notre  International  Law  and  the  World  War,  t.  II,  Chap.  21  et  22. 
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liberes  fut  peu  important  relativement  au  nombre  total  de  ceux  qui 
etaient  gardes  en  captivite;  la  grande  masse  fut  retenue  en  prison 
jusqu'a  la  fin  de  la  guerre,  et  dans  quelques  cas  longtemps  apres  la 
cloture  des  hostilites.  Le  sort  miserable  de  milliers  et  merae  de  millions 
de  malheureux  qui  furent  de  la  sorte  forces  de  passer  des  annees  dans  un 
etat  equivalant  en  bien  des  cas  a  une  condition  de  torture  physique  et 
morale,  etait  destine  a  exciter  partout  la  sympathie.  II  en  resulta  que  des 
milliers  furent  reduits  a  letat  d'epaves  materielles  et  intellectuelles,  et  que 
d'autres  milliers  encore  moururent  avant  qu'ait  sonne  l'heure  de  leur 
liberation. 

II  devrait  etre  possible  de  conclure  une  entente  en  temps  de  paix 
prevoyant  l'echange  de  ces  infortunes  ou  leur  liberation  sur  parole. 
Cette  entente  prendrait  la  forme  d'un  acte  international  ou  serait  un 
supplement  de  la  convention  de  la  Haye  qui  s'occupe  du  traitement  des 
prisonniers,  et  elle  preciserait  les  conditions  d'apres  lesquelles  les  echanges 
et  les  mises  en  liberte  sur  parole  pourraient  etre  faites.  D'apres  les  condi- 
tions et  restrictions  ainsi  posees,  les  belligerants  seraient  mis  dans  les 
memes  obligations  d'echanger  et  de  liberer  leurs  prisonniers,  qu'ils  le 
sont  de  les  traiter  humainement.  Les  difficultes  qu'il  faut  affronter  dans 
la  solution  du  probleme,  de  maniere  a  garantir  que  les  prisonniers  ainsi 
liberes  ou  echanges  ne  seront  pas  enroles  ou  reincorpores  de  force  dans 
le  service  militaire  de  leur  gouvernement,  sont,  il  faut  l'admettre,  con- 
siderables; mais  nous  croyons  que  des  garanties  adequates  et  des  sauve- 
gardes  contre  cette  possibility  pourraient  etre  trouvees  si  un  effort 
consciencieux  etait  fait  dans  ce  but.  Si  une  solution  pratique  pouvait 
etre  trouvee  et  adoptee  pour  les  guerres  de  l'avenir,  elle  effacerait  l'une 
des  pires  horreurs  de  la  guerre  moderne  et  constituerait  un  grand  progres 
humanitaire. 

Voila  un  certain  nombre  de  problemes  dont  le  droit  international,  dans 
son  etat  actuel,  ne  s'occupe  pas;  pour  autant  qu'ils  sont  reglementes, 
c'est  uniquement  par  Taction  individuelle  de  chaque  belligerant  interesse, 
agissant  selon  ses  notions  personnelles  de  droit  et  de  devoir,  ou  suivant 
ses  propres  interets.  Les  evenements  de  la  derniere  guerre  ont  montre 
la  necessite  de  combler  ces  lacunes  et  de  donner  au  droit  international 
une  extension  suffisante  pour  contenir  ces  domaines  non  encore  regle- 
mentes. 

Ill 

Mais  si  la  grande  guerre  a  revele  l'absence  de  lois  dans  ces  matieres 
et  dans  d'autres  que  nous  n'avons  pas  mentionnees,  elle  a  montre  d'une 
fagon  plus  frappante  encore  l'inefficacite,  l'insuffisance  et  les  imperfections 
de  la  loi  vis-a-vis  d'un  grand  nombre  de  questions  traitees  dans  les  conven- 
tions de  la  Haye  ou  dans  d'autres  conventions  internationales.  La  dif- 
ficulti  n'est  pas  due  ici  a  l'absence  de  lois,  mais  plutot  aux  defauts  de  la  loi 


324  STUDIES  IN  INTERNATIONAL  LAW 

existante.  Le  probleme,  done,  ne  consiste  pas  tant  dans  la  tache  de 
completer  la  loi  existante,  que  dans  celle  de  la  mettre  en  rapports  d'une 
maniere  efficace  avec  les  conditions  nouvelles  sous  lesquelles  elle  devra 
etre  appliquee.  Quelques-unes  des  regies  existantes  ne  sont  plus  raison- 
nables  ni  logiques;  d'autres  sont  inapplicables  ou  insufBsantes;  d'autres 
enfin  sont  presque  desuetes.  II  serait  impossible,  dans  les  limites  de  cette 
etude,  d'exposer  en  detail  toutes  les  imperfections  et  tous  les  defauts 
contenus  dans  le  droit  actuel  de  la  guerre,  tels  que  les  ont  mis  en  lumiere 
les  evenements  de  la  guerre  mondiale,  et  de  suggerer  les  modifications 
qui  semblent  desirables,  meme  si  les  imperfections  et  les  remedes  neces- 
saires  pour  les  guerir  sont  assez  manifestes  pour  ne  pas  etre  l'objet  d'une 
controverse.  Nous  nous  bornons  done  a  appeler  l'attention  sur  quelques- 
uns  seulement  des  problemes  les  plus  importants. 

Les  principales  insuffisances  et  imperfections  du  droit  de  la  guerre 
(tel  qu'il  etait  generalement  reconnu  avant  1914),  qui  ont  ete  mises  en 
evidence  par  les  evenements  de  la  guerre  mondiale,  sont  particulierement 
le  resultat  :  1°  des  conditions  nouvelles,  surtout  au  point  de  vue  econo- 
mique,  dans  lesquelles  la  guerre  est  menee  aujourd'hui;  2°  de  la  recente 
invention  d'instruments  nouveaux  et  de  methodes  et  moyens  de  combat 
nouvellement  employes.  La  vieille  loi  de  la  guerre  s'efforcait  de  faire 
une  distinction,  au  moins  en  theorie,  —  car  elle  fut  rarement  scrupuleu- 
sement  observee  dans  la  pratique,  —  entre  les  forces  armees  et  la  popula- 
tion civile  non  armee,  e'est-a-dire  entre  cette  partie  de  la  population 
qui  porte  les  armes  et  participe  activement  a  la  lutte  et  cette  partie  qui 
reste  chez  elle  et  ne  prend  aucune  part  directe  aux  operations  militaires 
ou  navales.  Cette  distinction  etait  basee,  en  general,  sur  le  precepte  de 
Jean-Jacques  Rousseau  que  la  guerre  est  un  conflit  entre  les  forces 
armees  et  non  entre  les  peuples  des  belligerants.  La  philosophic  huma- 
nitaire  de  l'epoque  moderne  y  vit  un  principe  juste  et  humain,  et  ce 
principe  prit  place  dans  le  droit  international.  La  loi  s'efforca  d'adou- 
cir,  autant  que  possible,  pour  la  population  civile  non  combattante,  les 
consequences  et  les  souffrances  de  la  lutte,  en  s'appuyant  sur  des  con- 
siderations humaines  et  justes.  Elle  essaya  d'assurer  certaines  immu- 
nites  a  la  propriete  privee  pour  la  preserver  de  la  capture  et  de  la  con- 
fiscation et  elle  fit  des  distinctions  entre  les  differentes  sortes  de  mar- 
chandises  du  trafic  international,  permettant  que  certaines  categories 
soient  apportees  des  pays  neutres  a  un  belligerant,  prohibant  le  trans- 
port d'autres  articles,  ou  autorisant  que  d'autres  encore  soient  apportes 
pourvu  qu'ils  ne  soient  pas  destines  a  un  port  de  guerre  ou  a  un  endroit 
servant  de  base  d'operations  militaires  pour  l'ennemi  ou  a  un  agent  ou 
contractant  du  gouvernement  ennemi.  Cette  politique  representait  un 
effort  tente  pour  respecter  et  maintenir  la  distinction  entre  la  population 
civile  et  les  forces  armees.  Tandis  quelle  interdisait  le  transport  de  cer- 
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taines  marchandises  pour  l'ennemi,  marchandises  qui,  si  elles  etaient 
apportees,  serviraient  a  maintenir  ou  a  renforcer  ses  forces  armees, 
elle  autorisait  en  effet  librement  le  transport  de  marchandises  destinees 
a  habiller  ou  a  nourrir  la  population  civile  et  a  maintenir  en  general 
sa  vie  economique.  Theoriquement  la  distinction  etait  juste  et  humaine, 
et  dans  les  conditions  qui  existaient  alors  elle  etait  assez  praticable  :  il 
etait  en  realite  possible  de  permettre  aux  neutres  de  faire  du  commerce 
avec  les  belligerants  et  de  les  approvisionner  en  marchandises  destinees 
a  l'entretien  de  la  population  civile,  sans  ravitailler  en  meme  temps  les 
forces  armees  et  augmenter  ainsi  la  capacite  de  combat  de  l'ennemi. 
Cependant  la  distinction  entre  la  population  combattante  et  la  popula- 
tion non  combattante  ne  laissait  pas  d'etre  toujours  plus  ou  moins 
arbitraire  et  vague.  Et,  pendant  la  derniere  guerre,  elle  a  pratiquement 
cesse  d'exister.  Pour  la  plupart,  les  belligerants  etaient  des  nations  en 
armes,  et  le  plus  grand  nombre  des  individus  qui  n'etaient  pas  a  ce 
moment  sous  les  armes  etaient  d'une  maniere  ou  d'une  autre  engages 
directement  ou  indirectement  dans  des  services  qui  avaient  pour  but  de 
faire  avancer  la  grande  cause  vers  laquelle  toutes  les  energies  nationa- 
ls se  trouvaient  dirigees.  Dans  une  lutte  comme  celle-la,  il  y  avait  en 
fait  peu  de  non-combattants.  La  distinction  entre  les  besoins  des  forces 
armees  et  ceux  de  la  population  civile,  entre  les  ports  de  commerce  et 
les  ports  servant  comme  bases  militaires,  entre  des  consignataires 
prives  et  des  contractants  du  gouvernement,  entre  la  contrebande 
absolue  et  la  contrebande  conditionnelle,  perdait  toute  importance  pra- 
tique. La  guerre  demontra  clairement,  par  exemple,  l'arbitraire  de  la 
distinction  entre  la  contrebande  conditionnelle  et  la  contrebande  abso- 
lue. Aujourd'hui  bien  des  articles,  tels  que  les  produits  alimentaires,  le 
charbon,  le  coton,  certains  produits  chimiques  et  quantites  d'autres  qui 
etaient  jusqu'a  present  classes  comme  objets  libres  ou  contrebande 
conditionnelle,  sont  aussi  indispensables  a  la  conduite  de  la  guerre  que 
le  sont  les  canons  et  les  munitions.  Pourquoi  done  autoriser  la  capture 
des  uns  par  les  belligerants  et  l'interdire  pour  les  autres?  Pourquoi 
permettre  aux  uns  d'etre  expedies  a  un  acheteur  prive  dans  un  pays 
belligerant,  et  non  a  un  contractant  du  gouvernement,  quand  le  pre- 
mier peut  immediatement  les  vendre  au  second?  Pourquoi  leur  per- 
mettre d'etre  transporter  dans  un  port  de  commerce  du  belligerant,  et 
non  dans  un  endroit  servant  de  base  d'operations,  alors  qu'apres  avoir 
ete  debarques  dans  le  premier  port  ils  peuvent  etre  immediatement 
envoyes  par  chemin  de  fer  au  second?  Pourquoi  autoriser  que  les  pro- 
duits alimentaires  et  autres  marchandises,  autrefois  considered  comme 
contrebande  conditionnelle,  soient  envoyes  en  territoire  belligerant 
pour  la  population  civile  et  non  pour  les  forces  armees,  alors  qu'ils 
peuvent  etre  immediatement  requisitionnes  par  le  gouvernement  pour 
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l'usage  de  ses  armees?  En  Allemagne,  pendant  la  derniere  guerre, 
le  controle  et  la  distribution  des  vivres  furent  entrepris  par  le  gouver- 
nement,  de  telle  sorte  que  la  population  civile  dependait  autant  du 
gouvernement  pour  son  approvisionnement  et  sa  nourriture  que  l'armee 
elle-meme.  Dans  de  telles  conditions,  la  distinction  entre  les  forces 
armees  et  la  population  civile  est  peu  justifiee,  et  il  est  difficile  de  se 
representer  comment  cette  distinction  pourrait  etre  maintenue  et  res- 
pectee  par  le  nouveau  droit  international  de  la  guerre. 

En  ce  qui  concerne  les  conditions  auxquelles  nous  nous  sommes  re- 
feres,  le  refus  des  gouvernements  anglais  et  francais  d'etre  lies  par  les 
vieux  reglements,  qui  etaient  fondes  sur  ces  distinctions  illogiques,  ne 
manquait  pas  de  raison.  En  effet,  s'y  conformer  aurait  ete  aneantir  le 
droit  que  la  coutume  —  de  longtemps  anterieure  a  la  declaration  de 
Londres  —  donne  au  belligerant  d'empecher  la  livraison  a  l'ennemi  des 
objets  de  contrebande.  Les  regies  existantes  qui  regissent  le  commerce 
de  contrebande  —  et  particulierement  les  regies  de  la  declaration  de 
Londres  —  devront  etre  radicalement  revisees  pour  repondre  aux  nou- 
velles  conditions.  Une  solution  se  presente,  qui  consiste  a  supprimer 
toutes  les  restrictions  du  commerce  de  contrebande,  sauf  pour  les 
articles  employes  directement  a  des  buts  militaires,  c'est-a-dire  pour  les 
articles  ordinairement  classes  comme  contrebande  absolue.  Mais  com- 
ment fixer  la  ligne  de  demarcation?  Les  munitions  et  les  armes  seraient 
certainement  exclues,  mais  que  faire  du  coton  qui  est  employe  pour  la 
fabrication  des  explosifs,  que  faire  pour  certains  produits  chimiques,  le 
cuivre  et  autres  materiaux  egalement  essentiels?  Une  telle  politique 
entrainerait  le  maintien  de  la  distinction  entre  la  contrebande  absolue 
et  la  contrebande  conditionnelle,  ce  qui,  comme  nous  l'avons  dit,  a 
cesse  d'etre  praticable  ou  raisonnable  dans  les  conditions  actuelles.  La 
solution  adoptee  par  les  gouvernements  anglais  et  francais  pendant  la 
derniere  guerre  fut  d'abolir  la  distinction  entre  la  contrebande  absolue 
et  la  contrebande  conditionnelle,  et  de  publier  une  seule  liste  qui  con- 
tenait  des  centaines  d'articles,  pouvant  tous  en  fait  servir  a  la  fois  les 
interets  militaires  et  economiques  de  l'ennemi:  les  lois  qui  regissent 
le  transport  de  la  contrebande  absolue  furent  appliquees  au  transport 
de  ces  articles.  En  d'autres  termes,  la  notion  de  contrebande  condition- 
nelle a  disparu;  toute  contrebande  fut  traitee  comme  si  elle  avait  le  ca- 
ractere  absolu,  et  une  seule  et  meme  serie  de  regies  fut  appliquee 
a  son  transport.  Aucune  distinction  ne  fut  faite  entre  des  expeditions  dans 
des  ports  de  commerce  et  celles  dans  des  places  fortifiees  ou  des  lieux 
servant  de  base  militaire  ou  navale,  entre  des  expeditions  faites  a  des 
acheteurs  prives  et  celles  faites  a  des  contractants  du  gouvernement. 

II  fut  convenu  qu'en  presence  d'une  situation  dans  laquelle  le  gouver- 
nement ennemi  avait  pris  le  controle  et  la  distribution  de  la  subsistance 
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du  pays  entier,  et  ou  presque  toute  la  nation  etait  engagee  directement 
ou  indirectement  dans  la  lutte,  il  devenait  impossible  de  distinguer 
entre  les  forces  armees  et  la  population  non  combattante,  et  que  si  des 
approvisionnements  pouvaient  arriver  jusqu'aux  derniers,  ils  seraient 
saisis  et  employes  la  ou  ils  seraient  necessaires  pour  l'entretien  des 
premiers.  En  resume,  la  destination  ennemie,  plutot  que  l'usage  inten- 
tionnel  des  marchandises,  les  rendait  passibles  de  capture.  Si  les  mar- 
chandises  etaient  destinees  aux  pays  ennemis,  peu  importaient  la  nature 
et  la  situation  du  port  ou  le  destinataire;  elles  etaient  passibles  de  cap- 
ture sur  la  presomption  qu'elles  trouveraient  finalement  leur  route,  si 
besoin  en  etait,  vers  les  forces  armees.  Et,  en  tous  cas,  qu'elles  attei- 
gnent  a  la  fin  les  forces  armees  ou  non,  elles  devaient  contribuer  au 
maintien  de  la  puissance  et  de  la  force  economique  de  la  nation  enne- 
mie et  permettre  ainsi  a  l'ennemi  de  n'en  soutenir  que  plus  longtemps 
la  lutte.  L'effet  aurait  done  ete  aussi  important  que  si  elles  avaient  atteint 
directement  les  forces  armees.  II  n'etait  ainsi  ni  logique  ni  raisonnable 
d'essayer  de  conserver  une  distinction  impossible  a  faire  entre  la  des- 
tination ennemie  et  l'usage  par  l'ennemi.  II  nous  semble  cependant  que, 
quelle  que  soit  la  solution  de  la  question  que  le  nouveau  droit  interna- 
tional puisse  trouver,  il  devra  reconnaitre  l'existence  des  conditions 
nouvelles  que  nous  avons  fait  remarquer,  et  abolir  la  plus  grande  par- 
tie,  sinon  toutes,  des  distinctions  plus  ou  moins  arbitraires  et  illogi- 
ques  des  vieux  reglements. 

Dans  cet  ordre  d'idees,  il  y  a  une  autre  theorie  maintenue  par  l'an- 
cienne  loi,  mais  qui,  dans  les  conditions  modernes,  est  devenue  egale- 
ment  illogique  et  impraticable.  C'est  celle  du  «  Voyage  continu  »,  e'est- 
a-dire  d'un  voyage  coupe  en  deux  parties,  la  premiere  ayant  lieu  par 
mer  entre  des  ports  neutres  et  la  seconde  partie,  ordinairement  par  terre, 
entre  un  port  neutre  et  un  port  belligerant,  mais  qui  par  une  fiction  est 
consideree  comme  une  continuation  de  la  premiere,  de  sorte  qu'il  y  a 
voyage  direct  et  ininterrompu  entre  un  port  neutre  et  un  port  bellige- 
rant. 

L'ancien  droit  reconnaissait  la  legitimite  des  voyages  de  la  premiere 
categorie.  Le  commerce  entre  un  port  neutre  et  un  port  belligerant  etait 
reconnu  legal  si  les  marchandises  etaient  debarquees  dans  un  port  neu- 
tre intermediaire,  et  ces  marchandises,  suivant  une  fiction  egalement 
admise,  se  confondaient  avec  le  stock  brut  du  pays  ou  elles  etaient 
dechargees,  apres  quoi  elles  pouvaient  etre  par  la  suite  reexpediees  par 
voie  de  terre  ou  par  bateau  vers  un  port  adjacent  belligerant.  Du  temps 
de  lord  Stowell,  quand  les  moyens  de  transport  par  terre  etaient  me- 
diocres  et  manquaient  de  developpement,  de  telle  maniere  que  des 
marchandises  arrivees  dans  un  port  intermediaire  neutre  etaient  rare- 
ment  reexpediees  vers  un  port  belligerant  eloigne,  la  distinction  etait 
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assez  raisonnable.  Mais,  avec  le  developpement  des  moyens  de  transport, 
specialement  par  voie  de  fer,  la  distinction  perd  beaucoup  de  sa  «  raison 
d'etre  »,  et  la  Cour  supreme  des  Etats-Unis,  pendant  la  guerre  de 
Secession,  reconnut  franchement  la  situation  en  condamnant  les  cargai- 
sons  dont  la  destination  finale  etait  le  pays  ennemi,  quoique  la  desti- 
nation immediate  fut  un  port  neutre.  La  situation  a  laquelle  la  guerre 
mondiale  de  1914  a  donne  naissance  a  demontre  rimpossibilite  com- 
plete de  maintenir  l'ancienne  distinction.  L'Allemagne,  le  principal 
belligerant  d'un  des  deux  camps,  etait  environnee  par  un  groupe  d'fitats 
neutres,  quelques-uns  n'etant  separes  d'elle  que  par  une  simple  ligne 
conventionnelle  ou  par  d'etroites  etendues  de  mer.  D'apres  l'ancienne 
interpretation  de  la  loi,  le  commerce  entre  l'Amerique  et  ces  voisins  de 
l'Allemagne  etait  des  lors  legitime  :  des  marchandises  embarquees  en 
Amerique  pour  Rotterdam  et  Copenhague  pouvaient  etre  debarquees 
dans  ces  ports,  achetees  par  des  agents  allemands  qui  s'y  etablirent  rapi- 
dement,  souvent  sous  des  noms  neutres,  et  promptement  reexpediees, 
en  passant  les  frontieres  voisines,  en  Allemagne  pour  l'usage  des  armees 
allemandes  ou,  ce  qui  etait  tout  aussi  important,  pour  maintenir  la 
puissance  economique  de  l'Empire.  De  pareilles  expeditions  etaient  tout 
a  fait  legales  et  irreprochables,  parce  que  le  voyage  avait  ete  partage 
en  deux  parties  :  la  premiere  partie  avait  eu  lieu  entre  des  ports  neutres; 
et  la  seconde,  particulierement  si  elle  avait  ete  effectuee  par  terre,  ne 
tombait  pas  sous  le  droit  de  controle  legal  du  belligerant  lese.  Si  les  mar- 
chandises etaient  reexportees  en  territoire  belligerant,  c'etait  un  voyage 
nouveau  et  different,  et  non  pas  simplement  une  continuation  du  voyage 
initial. 

La  doctrine  du  voyage  continu  etait  done  inapplicable:  le  bellige- 
rant n'avait  nul  droit  d'intercepter  le  chargement  avant  qu'il  ait  atteint 
sa  destination  immediate,  et  naturellement  il  n'avait  aucun  droit  comme 
il  n'avait  aucun  moyen  de  s'occuper  de  lui  apres  qu'il  etait  parti  pour 
la  seconde  et  derniere  partie  du  voyage.  II  etait  naturellement  admis  que 
le  belligerant  lese  pouvait  intercepter  le  commerce  direct  avec  l'ennemi, 
mais  non  si  ce  commerce  etait  fait  indirectement  par  l'intermediaire  des 
ports  neutres  adjacents  a  la  frontiere  ennemie.  Pour  un  esprit  juste  et 
impartial,  cette  distinction  doit  sembler  deraisonnable  et  illogique  :  le 
prejudice  cause  a  l'un  des  belligerants  et  l'avantage  donne  a  son  ennemi 
est  le  meme  lorsque  le  dernier  recoit  ses  approvisionnements  d'outre-mer 
par  le  moyen  d'expeditions  faites  directement  a  ses  propres  ports,  ou 
lorsqu'il  les  recoit  indirectement  de  la  meme  source,  mais  par  l'inter- 
mediaire de  ports  neutres  situes  pres  de  sa  frontiere.  C'est  le  resultat,  bien 
plutot  que  le  caractere  du  voyage,  qui  est  evidemment  le  criterium  le 
plus  sense  et  le  plus  raisonnable  que  Ton  doive  admettre  au  sujet  de 
semblables  transactions,  car  les  deux  manieres  par  lesquelles  un  bel- 
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ligerant  peut  recevoir  ses  approvisionnements  des  pays  neutres  reposent 
sur  la  meme  bases  :  l'une  est  aussi  dependable  ou  insoutenable  que  l'autre. 

Bref,  la  destination  finale  des  merchandises  plutot  que  leur  destination 
immediate  est  la  condition  la  plus  logique  de  leur  possibilite  de  capture. 
Le  caractere  du  voyage,  savoir  s'il  y  en  a  un  ou  plus,  et,  dans  ce  cas,  si 
le  second  a  lieu  par  terre  ou  par  mer,  sont  des  matieres  de  peu  d'impor- 
tance.  La  consideration  fondamentale,  qui  depasse  toutes  les  autres, 
devrait  etre  non  les  voies  ou  les  moyens  de  transport,  mais  la  nature  des 
marchandises  et  leur  destination  reelle.  Un  voeu  fut  form6  en  ce  sens  par 
les  tribunaux  de  prises  anglais  pendant  la  derniere  guerre;9  et,  comme 
these  generale  du  droit  des  prises,  cela  semble  en  principe  irreprochable. 
Le  nouveau  droit  international  aura  probablement  a  le  reconnaitre  s'il 
veut  maintenir  la  regie  de  la  possibilite  de  capture  de  la  contrebande.10 

Si  ce  voeu  n'avait  pas  ete  adopte  par  le  tribunal  des  prises  anglais  pendant 
la  guerre  de  1914-1918,  on  peut  douter  que  Tissue  de  la  lutte  aurait  ete 
ce  quelle  a  ete.  Si  la  regie  de  droit  international  qui  autorise  un  bel- 
ligerant a  intercepter  le  transport  de  contrebande  directement  vers 
i'ennemi  est  une  regie  logique,  le  belligerant  devrait  avoir  un  droit  egal 
a  intercepter  ce  qui  est  transporte  indirectement  par  des  ports  neutres 
situes  pres  de  la  frontiere  ennemie,  et,  que  le  droit  soit  reconnu  ou  non, 
il  sera  generalement  exerce  dans  la  pratique  par  les  belligerants  qui 
en  ont  le  pouvoir.  Vraiment,  c'est  trop  attendre  que  de  croire  qu'un 
puissant  navire  d'un  belligerant  s'agitera  vainement  sur  les  vagues  et 
laissera  un  flot  de  victuailles  inonder  le  pays  ennemi  en  passant  par  les 

9  Particulierement  dans  le  cas  du  Kim,  L.  R.  1915,  p.  215.  V.  aussi  notre  ouvrage 
International  Law  and  the  World  War,  t.  II,  Chap.  32. 

10  En  determinant  la  destination  reelle  des  marchandises,  le  capteur  aurait-il  le  droit 
de  produire  des  preuves  de  source  exterieure  devant  le  tribunal  des  prises?  D'apres 
1'ancien  reglement,  les  preuves  etaient  limitees  a  celles  provenant  du  navire,  c'est-a- 
dire  aux  papiers  trouves  a  bord.  Mais  frequemment  —  et  ce  fait  a  6te  clairement  de- 
montre  pendant  la  derniere  guerre  —  les  papiers  du  bord  n'indiquaient  pas  la  destina- 
tion exacte  des  marchandises.  Pour  faire  face  a  cette  situation,  le  gouvernement 
britannique  modifia  les  regies  du  tribunal  des  prises  par  un  arrets  du  Conseil  du  5 
aout  1914,  de  maniere  a  autoriser  la  production  de  preuves  de  sources  exterieures, 
telles  que  preuves  sous  forme  de  telegrammes,  de  lettres  et  autres  papiers  non  trouves 
sur  le  bateau,  mais  qui  pouvaient  servir  a  etablir  la  destination  reelle  des  marchandises. 
Le  gouvernement  americain  protesta  contre  la  pratique  anglaise  comme  etant  con- 
traire  a  une  regie  etablie  du  droit  de  prise.  Mais  l'ancienne  loi  etait  manifestement 
defectueuse  pour  les  raisons  exposees  plus  haut  et  il  semble  qu'il  n'y  a  aucune  bonne 
raison  pour  que  la  production  de  preuves  de  quelque  source  que  ce  soit  pouvant  servir 
a  eclairer  le  tribunal  et  a  etablir  la  destination  reelle  des  marchandises  ne  soit  pas 
admise.  De  meme,  le  droit  des  prises,  ainsi  amende  par  le  gouvernement  anglais, 
impose  la  charge  de  prouver  une  destination  legitime  non  plus  au  capteur,  mais  au 
plaignant,  renversant  ainsi  l'ancienne  procedure.  La  legitimite  de  la  nouvelle  loi  intro- 
duite  ici  par  le  gouvernement  britannique  offre  plus  de  champ  a  la  critique.  Elle  est. 
cependant,  defendue  par  sir  Erie  Richards  dans  son  article  cite  plus  haut. 
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ports  d'un  fitat  neutre  voisin.  II  y  a  un  mouvement  d'opinion  tendant  a 
modifier  les  restrictions  dans  le  transport  de  contrebande  et  a  permettre 
aux  neutres  de  commercer  librement  avec  les  belligerants  :  a  la  seconde 
Conference  de  la  Haye,  en  effet,  les  delegations  d'une  grande  majorite 
des  puissances  voterent  en  faveur  de  la  modification  de  ces  restrictions; 
mais  l'opinion  ainsi  emise  ne  fut  pas  transcrite  dans  la  convention  :  le 
droit  d'un  belligerant  d'empecher  de  tels  trafics  reste  done  un  principe 
fermement  etabli  du  droit  international.  Tant  qu'il  restera  un  principe 
reconnu,  les  belligerants  exerceront  ce  droit,  et,  s'ils  en  ont  le  pouvoir, 
ils  ne  permettront  pas  qu'il  soit  annule  par  des  fictions  et  des  distinctions 
illogiques. 

Comme  condition  essentielle  de  l'exercice  effectif  d'un  droit  de  ce 
genre,  les  belligerants  pourront  etre  autorises  a  une  grande  facilite  de 
visite  et  de  recherche.  Ici  encore,  les  evenements  de  la  derniere  guerre 
ont  revele  une  defectuosite  dans  les  anciens  reglements  sur  le  droit  de 
recherche,  au  moins  tels  qu'ils  etaient  interpretes  par  les  neutres.  Suivant 
cette  interpretation,  le  droit  de  recherche  doit  etre  exerce  en  pleine 
mer,  au  lieu  de  la  capture  :  le  capteur  n'a  pas  le  droit  d'emmener  le 
navire  dans  un  port  de  son  pays  ni  de  l'y  retenir  dans  le  but  d'operer  des 
investigations.  Pendant  la  guerre  de  1914-1918,  la  pratique  des  croiseurs 
anglais  de  conduire  les  vaisseaux  americains  dans  les  ports  britanniques 
afin  d'y  proceder  sur  eux  a  des  recherches,  et  leur  immobilisation  pendant 
de  longues  periodes  aux  frais  des  proprietaires,  qui,  de  plus,  subissaient 
quelquefois  des  pertes  ruineuses  a  cause  de  ces  delais,  provoqua  une  vive 
protestation  de  la  part  du  gouvernement  des  £tats-Unis,  qui  denonca 
une  semblable  maniere  d'agir  comme  une  infraction  injustifiable  du  droit 
des  neutres. 

Le  gouvernement  britannique  fit  remarquer,  dans  sa  reponse,  que, 
dans  les  conditions  modernes,  avec  d'immenses  navires  contenant  des 
milliers  de  barils,  de  ballots  ou  de  paquets,  une  recherche  effective 
en  mer  etait  impossible  et  qu'il  fallait  emmener  les  bateaux  suspects  dans 
des  ports  ou  les  cargaisons  pouvaient  etre  deplacees  et  tous  les  paquets 
soigneusement  examines.  Si  cela  n'etait  pas  autorise,  les  recherches  en 
mer  seraient  souvent  sans  valeur  et  le  droit  des  belligerants  d'arreter  les 
transports  de  contrebande  vers  l'ennemi  se  trouverait  en  grande  partie 
annule.  La  decouverte,  dans  un  grand  nombre  de  cas,  d'articles  de 
contrebande  dissimules  ou  caches  ingenieusement  sous  des  couvertures 
ne  pouvant  preter  a  aucune  suspicion,  et  qui  auraient  autrement  echappe 
a  la  decouverte,  renforca  puissamment  la  pretention  anglaise.  A  un  esprit 
impartial  il  peut  sembler  que  la  position  prise  par  le  gouvernement 
anglais  n'etait  pas  sans  fondement,  etant  donnees  l'enorme  dimension  des 
steamers  modernes  et  la  facilite  avec  laquelle  les  objets  de  contrebande 
peuvent  etre  frauduleusement  caches.  Si  done  on  doit  accorder  aux 
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belligerents  le  droit  de  recherche  sur  les  navires  neutre  afin  de  s'assurer 
du  caractere  reel  des  cargaisons  suspectees,  on  doit  aussi  leur  permettre 
d'emmener  ces  bateaux  dans  leurs  ports,  ou  le  droit  peut  etre  exerce  d'une 
maniere  effective.  Sans  doute,  une  telle  procedure  exposera  necessaire- 
ment  le  commerce  neutre  a  de  serieux  ennuis  et  les  expediteurs,  en  bien 
des  cas,  a  des  pertes  ruineuses.  Mais  les  ennuis  et  pertes  ainsi  causes 
pourraient  et  devraient  etre  evites  par  un  systeme  de  garantie  officielle 
qui  delivrerait  les  vaisseaux  neutres  de  la  necessite  d'etre  visites.  Un 
procede  tres  pratique  consisterait  a  autoriser  le  consul  d'une  puissance 
belligerante  dans  un  port  neutre  de  depart  a  examiner  la  cargaison  avant 
le  depart  du  batiment,  et,  apres  cet  examen,  a  pourvoir  le  capitaine  d'un 
certificat  garantissant  que  la  cargaison  ne  contient  pas  de  contrebande. 
La  presentation  du  certificat  au  capteur  epargnerait  au  vaisseau  capture 
la  necessite  d'etre  visite.  Si  cette  procedure  etait  adoptee,  les  visites 
vexatoires  en  mer  et  les  longues  detentions  dans  les  ports  du  capteur  se 
trouveraient  supprimees,  et  bien  des  controverses  insupportables  entre 
les  belligerants  et  les  neutres  seraient  heureusement  evitees.  Cette 
procedure  a  ete  souvent  suggeree  et  le  projet  de  reglement  des  droits  et 
devoirs  des  neutres,  adopte  par  l'lnstirut  americain  de  droit  international 
en  1917,  l'admet  comme  la  meilleure  solution  de  cette  difficulte.  Celle- 
ci,  ou  d'autres  methodes  analogues,  auront  leur  place  dans  le  nouveau 
droit  international. 

On  fera  valoir,  naturellement,  que  ce  systeme  d'examen  et  de  certificat 
ne  protegerait  pas  les  belligerants  contre  l'augmentation  frauduleuse  de 
la  cargaison  en  mer,  apres  le  depart  du  bateau  de  son  port  d'origine.  Cette 
possibility  demeure,  il  faut  le  reconnaitre;  mais,  apres  tout,  les  incon- 
venients  et  les  pertes  qui  seraient  epargnes  au  commerce  des  neutres,  sans 
parler  de  l'absence  des  controverses  irritantes  entre  les  belligerants  et  les 
neutres,  feraient  plus  que  contrebalancer  le  dommage  qui  pourrait  etre 
fait  aux  belligerants,  par  suite  d'une  augmentation  frauduleuse  de  la 
cargaison  en  mer,  apres  remission  du  certificat  d'immunite.  Par  l'adoption 
d'une  pareille  solution,  les  interets  les  plus  importants— ceux  des  neutres, 
aussi  bien  que  ceux  des  belligerants— seraient  la  consideration  determi- 
nante,  et  non  plus  l'interet  d'un  simple  belligerant. 

En  ce  qui  concerne  le  blocus,  certaines  modifications  aux  anciennes 
regies  ont  ete  rendues  necessaires  par  les  nouvelles  conditions  et  methodes 
de  la  guerre  navale,  et,  comme  dans  les  cas  de  contrebande  et  de  visite, 
la  necessite  de  ces  modifications  a  ete  nettement  demontree  par  les 
evenements  de  la  derniere  lutte  mondiale.  Tout  d'abord,  on  ne  peut  plus 
raisonnablement  s'arreter  a  l'ancienne  forme  de  blocus,  consistant  en  un 
cordon  de  croiseurs  stationnant  au  large  immediat  des  lieux  vises  par  le 
blocus,  et  cela  en  raison  de  l'emploi  des  torpilleurs  sous-marins,  des  mines 
et  des  aeroplanes.  Ceci  a  ete  franchement  reconnu  par  les  £tats-Unis 
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dans  la  protestation  qu'ils  ont  adressee  contre  le  blocus  de  l'Allemagne 
par  l'Angleterre  et  la  France,  blocus  qui  fut,  pour  d'autres  raisons,  declare 
illegal  par  le  gouvernement  americain.  Les  croiseurs  de  blocus  doivent, 
en  effet,  demeurer  a  une  certaine  distance  du  lieu  de  la  cote  soumise  au 
blocus  pour  se  trouver  hors  d'atteinte  des  mines  et  des  torpilleurs  en- 
nemis  :  en  un  mot,  le  blocus  a  distance  doit  etre  considere  comme  un 
blocus  efficace,  done  legal.  Un  blocus  legal  doit-il  etre  regulierement 
declare  conformement  aux  anciennes  reglementarions  techniques,  ainsi 
que  le  gouvernement  americain  l'a  mentionne  dans  sa  protestation  contre 
le  blocus  anglo-francais  au  cours  de  la  derniere  guerre?  Une  nation  bel- 
ligerante  peut-elle,  sans  violer  les  regies  concernant  l'impartialite  de  l'ap- 
plication,  faire  le  blocus  de  certaines  parties  de  la  cote  ennemie  en  laissant 
libres  les  autres  parties  de  celle-ci  :  droit  nie  par  le  gouvernement 
americain?  Et,  surtout,  le  blocus  peut-il  etre  dirige  contre  des  vaisseaux  se 
rendant  dans  des  ports  neutres  pres  du  territoire  ennemi?  Enfin,  la  regie 
concernant  le  voyage  continu  peut-elle  etre  apptiquee  aux  navires  forcant 
le  blocus  et  transportant  de  la  contrebande?  Toutes  ces  questions  ont  ete 
la  cause  de  longues  discussions  et  de  graves  controverses  entre  les  nations 
belligerantes  et  les  nations  neutres  au  cours  de  la  guerre  de  1914-1918. 
En  raison  du  manque  de  place,  on  ne  peut  discuter  ici  des  merites  ou  des 
defauts  des  points  de  vue  opposes;11  ce  sont  des  questions  qui  devront 
occuper  l'attention  d'une  future  Conference  internationale  ou  de  toute 
autre  assemblee  chargee  delaborer  de  nouvelles  reglementations  con- 
cernant les  lois  de  la  guerre.  II  faudra  arriver  a  un  arrangement  definitif 
et  en  incorporer  les  resultats  dans  le  texte  regulier  dun  acte  international, 
de  facon  a  eloigner  tous  les  doutes,  toutes  les  incertitudes  et  divergences 
de  vues. 

Durant  la  derniere  guerre  on  a  beaucoup  discute  sur  ce  que  Ton  appelle 
la  liberte  des  mers.  Les  gouvernements  britannique  et  allemand  se  sont 
mutuellement  accuses  d'avoir  detruit  cette  liberte  par  les  mesures  navales 
que  chacun  d'eux  a  prises,  et,  a  leur  tour,  les  neutres  ont  declare  ces 
deux  gouvernements  aussi  coupables  l'un  que  l'autre.  Le  President  des 
Etats-Unis,  M.  Wilson,  a  ete  jusqu'a  declarer  que  la  liberte  des  mers  doit 
etre  «  absolue  »  en  temps  de  guerre  comme  en  temps  de  paix,  excepte 
dans  les  cas  ou  cette  liberte  serait  supprimee  conformement  a  un  arrange- 
ment international.  Mais  il  est  manifeste  que  la  liberte  absolue  des  mers 
en  temps  de  guerre  abolirait  le  droit  de  blocus  qu'ont  les  belligerants,  ainsi 
que  le  droit  de  visite  et  de  capture  de  la  contrebande  :  en  fait,  elle 
mettrait  presque  fin  a  la  guerre  navale.  Aussi  est-il  peu  probable,  pour 
cette  raison,  qu'une  telle  proposition  soit  favorablement  accueillie  par 

11  Nous  avons  6tudie  les  diverses  questions  soulevees  par  le  blocus  de  l'Allemagne 
par  l'Angleterre  et  la  France  dans  notre  ouvrage  :  International  Law  and  the  World 
War,  t.  I,  Chap.  33. 
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les  grandes  puissances  mari times.  II  faut  reconnaitre  qu'elle  placerait  ces 
puissances  dans  une  situation  desavantageuse  comparativement  aux 
grandes  puissances  territoriales  qui  ont  de  fortes  armees  permanentes, 
surtout  si  Ton  conservait  a  ces  dernieres  le  droit  de  siege.  II  semble,  par 
consequent,  que,  si  ce  dernier  droit  n'est  pas  supprime,  on  ne  doive  pas 
non  plus  supprimer  le  droit  de  blocus  ni  le  droit  de  capture  de  la  contre- 
bande:  on  ne  saurait,  sans  injustice,  abolir  l'un  a  l'exclusion  de  l'autre. 

Mais  les  mers  doivent  etre  libres  en  temps  de  guerre  en  ce  sens  que  le 
droit  de  blocus  ou  le  droit  de  visite  et  de  saisie  de  la  contrebande  ne  peut 
etre  exerce  de  fagon  arbitraire  :  ces  droits  devraient  etre  definis  d'une 
maniere  claire  et  precise  par  une  convention  internationale,  basee  sur 
un  examen  juste  des  droits  des  belligerants  et  des  neutres.  Les  mers 
devraient  encore  etre  libres  en  temps  de  guerre  en  ce  sens  qu'il  serait 
interdit  aux  belligerants  de  poser  des  mines  hors  de  leurs  eaux  territoriales 
ou  de  s'approprier  certaines  parties  de  mer  comme  «  zones  de  guerre  » 
ou  «  zones  dangereuses  »,  empechant  ainsi  les  neutres  de  naviguer  dans 
ces  eaux  en  les  rendant  perilleuses  pour  eux.  Une  fois  pour  toutes,  on 
devrait  affirmer  nettement  le  principe  que  la  haute  mer  ne  peut  etre 
affectee  a  l'usage  personnel  des  nations  belligerantes  ni  occupee  comme 
le  serait  un  territoire  par  une  armee  qui  l'aurait  envahi.  Les  graves  at- 
teintes  portees  a  ce  principe  par  les  deux  groupes  de  belligerants  durant 
la  derniere  guerre  montrent  la  necessite  qu'il  yaace  qu'une  action  soit 
prise  par  l'ensemble  des  Etats,  sous  une  forme  qui  definirait  d'une  maniere 
solennelle  et  precise  les  droits  des  deux  partis  de  belligerants  et  des 
neutres  en  haute  mer  et  qui  pourvoirait  egalement,  si  possible,  a  la 
sauvegarde  de  leur  liberte  dans  les  limites  qui  auront  ete  ainsi  fixees. 

Le  droit  qu'ont  les  belligerants  de  detruire  des  navires  marchands 
ennemis  et  meme  des  navires  neutres  devrait  etre  egalement  defini  et 
reglemente  d'une  fagon  plus  precise.  Ce  droit  est  deja  reglemente,  dans 
une  large  mesure,  par  les  conventions  ou  les  coutumes,  et  si  celles-ci 
avaient  ete  observees  par  les  belligerants  au  cours  de  la  guerre  mondiale, 
on  aurait  evite,  dans  lTiistoire  de  la  guerre,  l'un  des  chapitres  les  plus 
penibles.  Ceci  est  particulierement  vrai  en  ce  qui  concerne  la  methode 
de  destruction.  L'usage  depuis  longtemps  etabli,  sans  parler  des  clauses 
des  conventions  internationales  et  du  code  des  prises  de  plusieurs  fitats, 
a  prescrit  d'une  maniere  suffisamment  formelle  les  devoirs  de  ceux  qui 
effectuent  des  captures  en  ce  qui  concerne  la  sauvegarde  de  l'equipage 
et  des  passagers  avant  la  destruction  des  vaisseaux  qui  les  transportent. 
II  n'y  a  rien  a  ajouter  a  ces  regies  en  fait  de  complement  ou  d'explications. 

Mais  il  existe  encore  une  certaine  divergence  de  vues  ainsi  qu'une 
certaine  incertitude  en  ce  qui  touche  les  conditions  dans  lesquelles  les 
navires  marchands,  et  specialement  ceux  appartenant  aux  nations  neutres, 
peuvent  etre  detruits.  Pendant  la  derniere  guerre,  par  exemple,  le  gouverne- 
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ment  allemand  s'est  reserve  le  droit  de  couler  les  navires  marchands 
neutres  transportant  de  la  contrebande,  quelle  qu'en  soit  la  quantite  (la 
declaration  de  Londres  autorise  cet  acte  dans  le  seul  cas  ou  les  articles  de 
contrebande  forment,  au  moins,  la  moitie  de  la  cargaison),  et  de  les  couler 
sans  verifier  par  des  visites  l'exactitude  des  doutes  auxquels  ces  navires 
donnaient  lieu.  Les  Allemands  ont  pretendu  aussi  que  l'absence  d'un 
equipage  de  prise,  mis  par  ceux  qui  effectuent  la  capture,  pour  conduire 
le  navire  dans  un  de  leurs  ports  afin  qu'il  soit  procede  a  l'adjudication  de 
ce  navire  par  un  tribunal  de  prises,  meme  lorsque  le  navire  pouvait  y 
etre  conduit  autrement  que  par  un  equipage  special,  constituait  une 
raison  suffisante  pour  le  detruire;  par  contre,  le  gouvernement  britan- 
nique  a  toujours  refuse  de  considerer  cette  raison  comme  suffisante  pour 
couler  un  navire.  Cette  question  et  d'autres  encore  concernant  les  regies 
de  destruction  des  prises  devraient  etre  regies  par  la  loi  nouvelle,  et  les 
differences  d'interpretation  definitivement  ecartes.  Sur  un  autre  point 
encore,  la  loi  devrait  etre  precise  et  sans  equivoque  :  elle  devrait  absolu- 
ment  defendre  la  destruction  de  navires  marchands  par  des  torpilleurs 
sous-marins,  pour  la  bonne  raison  qua  leur  degre  actuel  de  developpe- 
ment  ces  derniers  navires  ne  disposent  d'aucune  facilite  pour  le  sauvetage 
des  equipages  et  des  passagers,  et  l'immunite  ainsi  assuree  aux  navires 
marchands  ne  devrait  pas  avoir  comme  condition  l'interdiction,  pour 
ceux-ci,  de  transporter  des  armements  destines  a  leur  propre  defense,  ainsi 
que  maintes  autorites  l'ont  deja  propose.  En  un  mot,  l'emploi  du  sous- 
marin  comme  instrument  de  destruction,  du  moins  sous  sa  forme  actuelle, 
devrait  etre  limite  a  la  seule  destruction  des  navires  de  guerre. 

Les  evenements  de  la  derniere  guerre  ont  souleve  bien  d'autres  ques- 
tions au  sujet  desquelles  la  loi  existante  ne  dit  rien  ou  se  montre  incertaine 
ou  insuffisante.  Nous  ne  pouvons  mentionner  ici  que  quelques-unes  d'entre 
elles.12  Certaines  sont  relatives  au  transfert  de  pavilion;  d'autres  se 
rapportent  au  traitement  a  reserver  aux  navires  marchands  ennemis  se 
trouvant  dans  les  ports  au  moment  de  la  declaration  de  guerre.  Le  droit, 
pour  les  navires  marchands  ennemis  et  neutres,  de  porter  des  armements 
destines  a  leur  propre  defense  a  ete  le  sujet  de  longues  controverses,  et, 
tandis  que  les  autorites  sont  generalement  d'avis  que  l'usage  en  est  depuis 
si  longtemps  exerce  que  cela  etait,  a  l'epoque  de  la  declaration  de  la 
derniere  guerre,  un  principe  bien  etabli  de  la  loi  coutumiere  interna- 
tionale,  d'un  autre  cote  un  fort  courant  d'opinion  tend  a  supprimer  cet 
usage,  surtout  si  Ton  doit  interdire  aux  sous-marins  d'attaquer  les  navires 
marchands  :  en  d'autres  termes,  l'immunite  de  ces  navires  contre  les 
attaques  sous-marines  devrait  leur  etre  garantie  a  la  condition  qu'ils 
s'abstinssent  de  porter  des  armements.   Le  droit  des  belligerants   de 

12  Elles  sont  examinees  d'une  facon  plus  ou  moins  detaillee  dans  notre  ouvrage  : 
International  Law  and  the  World  War. 
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requisitionner  des  navires  marchands  neutres  afin  les  utiliser  pour  leur 
marine  marchande  ou  leur  marine  de  guerre  a  egalement  donne  lieu 
a  diverses  diflBcultes  durant  la  guerre  mondiale.  L'affirmation  et  l'exercise 
d'un  pareil  droit  par  les  gouvernements  britannique  et  americain  ont  ete 
vigoureusement  contestes  par  le  gouvernement  hollandais.  Aux  fitats- 
Unis  et  dans  differents  fitats  de  l'Amerique  du  Sud,  principalement  en 
Argentine  et  au  Chili,  qui  ont  de  petites  marines  marchandes  et  qui  se 
trouverent  considerablement  prives  de  vaisseaux  pour  faire  leur  commerce 
par  suite  de  la  disparition  des  mers  de  la  flotte  allemande  et  l'affectation 
des  vaisseaux  anglais  a  des  usages  militaires,  l'opinion  publique  dans  ces 
pays  insista  sur  le  droit  de  leurs  gouvernements  de  requisitionner  ou 
d'acheter  les  bateaux  allemands  qui  etaient  immobilises  dans  leurs  ports 
et  de  les  employer  pour  le  transport  de  leurs  marchandises.  Mais  le 
gouvernement  britannique  protesta,  soutenant  qu'une  telle  action  con- 
stituerait  une  violation  des  lois  existantes  concernant  le  transfert  de 
pavilion,  sinon  une  violation  de  la  loi  de  neutralite. 

En  resume,  pendant  que  les  belligerants  pouvaient  librement  requisi- 
tionner les  vaisseaux  neutres  pour  leurs  usages,  les  neutres,  de  leur  cote,  ne 
pouvaient  pas  requisitionner  les  vaisseaux  marchands  de  nationality  belli- 
gerante  qui  se  trouvaient  inactifs  dans  leurs  ports  et  qui  etaient  si  neces- 
saires  pour  les  transports  de  leur  commerce.  II  n'y  a  pas  davantage  d'entente 
quant  aux  conditions  d'apres  lesquelles  un  belligerant  peut  convertir  ses 
navires  marchands  en  vaisseaux  de  guerre  auxiliaires.  II  n'y  a  pas  non  plus 
d'accord  entre  les  pays  quant  a  la  nationality  d'un  navire,  pour  savoir 
s'il  est  de  la  nationality  du  pavilion  sous  lequel  il  doit  naviguer  ou  s'il 
est  de  la  nationality  de  son  proprietaire.  Lors  de  la  derniere  guerre,  les 
gouvernements  britannique  et  francais  ont  abroge  la  regie  de  la  declara- 
tion de  Londres  sur  ce  sujet  et  y  ont  substitue  le  principe  que  la  nationality 
d'un  navire  doit  etre  determined  par  la  nationalite  du  proprietaire  :  en 
application  de  cette  regie,  leurs  tribunaux  de  prises  confisquerent  un 
certain  nombre  de  vaisseaux  battant  pavilion  neutre,  mais  dont  les  pro- 
prietaires  etaient  reconnus  comme  etant  des  Allemands.  Pendant  cette 
guerre  il  y  eut  aussi  un  nombre  considerable  de  controverses  irritantes 
a  propos  de  l'intervention  des  belligerants  dans  les  courriers  des  navires 
neutres,  et  au  sujet  de  la  pratique  anglaise  et  francaise  de  renvoyer  de 
ces  navires  des  passagers  qu'on  pretendait  appartenir  au  service  militaire 
de  l'ennemi.  Dans  tous  les  cas  de  ce  genre,  les  controverses  ont  toume 
autour  de  Interpretation  de  la  loi,  les  uns  pretendant  quelle  autorisait 
les  droits  affirmes,  les  autres  soutenant  qu'elle  les  deniait  :  dans  la  plupart 
de  ces  cas,  il  y  avait  reellement  matiere  a  une  difference  d'opinions. 

Voila  quelques-unes  des  questions  les  plus  importantes  qui  se  sont 
presentees  au  cours  de  la  derniere  guerre,  et  au  sujet  desquelles  les 
anciennes  lois  du  droit  international  sont  incertaines  ou  inoperantes. 
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La  liste  pourrait  en  etre  largement  Vendue.  Tout  le  monde  est  d'accord 
pour  admettre  que  les  nouvelles  conditions  de  la  guerre  ont  rendu  une 
grande  partie  des  anciennes  lois  inadequate,  deraisonnable,  illogique 
ou  desuete,  et  qu'il  faut  remplacer  ces  lois  par  un  nouvel  ensemble  de 
reglements  susceptibles  de  mettre  de  droit  en  harmonie  avec  ces  con- 
ditions. D'apres  l'avis  de  beaucoup  de  personnes,  l'introduction  de 
nouveaux  engins  de  combat,  en  particutier  des  torpilleurs  sous-marins, 
a  rendu  necessaire  la  modification  de  certains  des  principes  existants. 
A  notre  sens,  cela  n'est  vrai  qu'a  un  degre  tres  limite.  Les  anciennes 
regies  regissant  l'emploi  des  engins  de  combat  connus  a  l'epoque  ou 
elles  avaient  ete  formulees,  son  egalement  applicables  a  l'emploi  des 
instruments  nouvellement  inventes,  quel  que  puisse  etre  leur  type  ou 
leur  qualite.  Ces  regies,  en  effet,  ont  eu  pour  base  l'idee  generale  qu'au- 
cuns  engins  ne  doivent  etre  employes  d'une  maniere  contraire  aux 
notions  humanitaires  universellement  acceptees  :  ils  ne  doivent  pas  etre 
employes,  notamment,  si  leur  usage  peut  entrainer  necessairement  la 
destruction  de  la  vie  de  non-combattants  innocents.  Or  ces  regies  sont 
universelles  et  eternelles  dans  leur  application.  Elles  ne  sauraient  done 
pas  etre  alterees  par  l'invention  de  moyens  de  destruction  nouveaux  et 
plus  puissants.  Bref,  l'emploi  de  nouvelles  armes  de  combat  doit  etre 
adapte  a  la  loi,  et  non  la  loi  a  l'instrument.  La  theorie  allemande  que 
la  loi  doit  etre  modifiee  de  facon  a  permettre  l'emploi  de  nouvelles 
armes  telles  que  le  sous-marin  qui,  autrement,  ne  pourrait  pas  &tre 
employe  du  tout,  ne  peut  etre  admise  en  aucune  facon.  C'est  en  vain 
quelle  affirme  que  les  sous-marins  doivent  etre  exemptes  des  lois  con- 
cernant  la  destruction  par  croiseurs  et  vaisseaux  de  guerre  par  la  raison 
qu'ils  ne  pourront  jamais  se  conformer  a  ces  regies.  Les  anciennes  lois 
regissant  le  moyens  de  destruction  qu'un  belligerant  peut  legalement 
employer  sont  ainsi  tout  a  fait  suffisantes,  et  elles,  n'ont  pas  besoin  d'etre 
changees;  elles  doivent  seulement  etre  observees.13 

En  resume,  les  changements  qu'il  est  le  plus  necessaire  d'introduire 
sont  ceux  qui  doivent  mettre  la  loi  en  harmonie  avec  les  nouvelles  condi- 
tions de  la  guerre  et  empecher  l'emploi  de  nouveaux  engins  de  destruction 
ne  pouvant  entrer  en  pratique  qu'en  violant  les  lois  de  l'humanite.  A  des 

13  Comp.  sur  ce  point  les  observations  du  professeur  Pearce  Higgins  dans  le  British 
Year  Book  of  International  Law,  1920,  p.  159.  Le  professeur  Higgins  cite  l'opinion 
suivante  de  l'amiral  Bourgois,  de  la  marine  francaise,  en  1886  :  «  La  decouverte  du 
torpilleur,  quelle  que  soit  son  influence  dans  le  materiel  de  marine,  n'a  en  aucune 
facon  change  les  traites  internationaux,  le  droit  international  ou  les  lois  morales  qui 
gouvernent  le  monde.  Elle  n'a  pas  donne  aux  belligerants  le  droit  de  vie  ou  de  mort 
sur  les  paisibles  citoyens  d'un  Etat  ennemi  ou  neutre  »  (Nouvelle  Revue,  t.  II,  p.  499). 
M.  Higgins  observe  avec  raison  que  ces  remarques  s'appliquent  egalement  aux  torpil- 
leurs sous-marins  et  aux  sous-marins  de  guerre.  Nous  avons  discute  la  question  plus  a 
fond  dans  notre  ouvrage  deja  cit6,  t.  I,  Chap.  15. 
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regies  maintenant  incoherentes  et  incertaines  il  faut  substituer  des  prin- 
cipes  bien  etablis  et  certains,  plus  adequats  aux  besoins  de  la  civilisation 
moderne.  II  convient  aussi  d'etablir  des  lois  nouvelles  au  sujet  de 
matieres  pour  lesquelles  il  n'y  a  pas  eu  de  regies  jusqu'a  present.  C'est 
la  grande  tache  qu'auront  a  accomplir  les  edificateurs  du  droit  interna- 
tional nouveau,  specialement  en  ce  qui  concerne  les  lois  de  la  guerre. 
Semblable  tache  est  necessaire,  car  aucun  moyen  n'a  encore  ete  trouve 
pour  empecher  effectivement  les  guerres  a  l'avenir.  On  peut  meme 
craindre  que  le  monde  ne  soit  afflige  de  plus  de  guerres  encore  que  par 
le  passe.  Avant  qu'on  ait  pu  parvenir  a  faire  disparaitre  les  guerres,  tous 
les  efforts  devront  done  etre  faits  afin  de  regler  la  maniere  de  les  conduire 
aussi  humainement  que  possible.  L'etat  actuel  des  lois  de  la  guerre  est 
dans  une  grande  confusion  :  incertain  et  insuffisant,  il  doit  etre  complete- 
ment  modifie,  adapte  aux  besoins  d'une  epoque  nouvelle.  Comme  nous 
l'avons  dit,  la  loi  nouvelle  devra,  autant  que  possible,  etre  redigee  par 
ecrit  et  former  un  tout  dans  un  ou  plusieurs  actes  internationaux  clairs  et 
precis.  Nous  ne  nous  dissimulons  pas  toutes  les  difficultes  qu'il  y  aura  a 
surmonter  dans  l'execution  d'une  telle  tache.  On  soutiendra  probable- 
ment,  comme  on  la  deja  fait,  que  les  interets  des  belligerants  et  ceux 
des  neutres  sont  dans  un  conflit  si  grand  que,  sur  beaucoup  de  questions, 
aucune  entente  ne  sera  jamais  possible;  qu'un  code  de  lois  formule  en 
1925,  par  exemple,  ne  sera  plus  applicable  en  1945  vu  la  rapidite  avec 
laquelle  les  conditions  changent;  que  des  lors  ces  lois  seront  meprisees 
par  les  belligerants  comme  les  conventions  de  la  Haye  le  furent  par  eux 
pendant  la  derniere  guerre.14  Mais,  ajoutera-t-on,  ce  qui  finalement  est  le 
plus  necessaire,  c'est  moins  un  nouvel  ensemble  de  lois  que  des  moyens 
appropries  pour  obliger  a  observer  les  lois  existantes,  e'est-a-dire  des  sanc- 
tions effectives  :  or,  quelles  peuvent  etre  ces  sanctions?  Cette  argumenta- 
tion, on  doit  en  convenir,  ne  manque  pas  de  force  :  elle  est  basee  sur 
cette  idee  que,  l'ideal  etant  impossible  a  realiser,  le  mieux  qu'on  puisse 
atteindre  ne  vaut  pas  la  peine  d'etre  recherche.  II  ne  faut  cependant  pas  y 
avoir  egard.  Une  entente  au  sujet  des  questions  en  discussion  n'est  pas 
en  realite  une- chose  impossible  et  l'lntroduction  dans  un  acte  international 
des  resultats  obtenus,  meme  si  le  changement  des  conditions  de  la  vie  doit 
en  rendre  necessaire  la  modification  a  breve  echeance,  constituera  toujours 
un  pas  en  avant  important. 

Au  sujet  des  difficultes  que  nous  envisageons,  on  a  dit  que  la  politique 
la  plus  raisonnable  n'est  pas  d'essayer  de  formuler  dans  un  document 
ecrit  un  nouvelle  ensemble  de  lois  de  la  guerre,  mais  plutot  de  construire 
une  nouvelle  loi  de  paix,  si  forte  et  si  effective  quelle  supprimera  les 
causes  de  guerres  et  rendra  celles-ci  a  l'avenir  moins  vraisemblables, 

14  Comp.  sur  ces  points  le  British  Year  Book  of  International  Law,  1920,  p.  109 
et  suiv. 
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sinon  tout  a  fait  impossibles.  Si  un  plus  grand  progres  n'a  pas  encore 
ete  accompli  dans  cet  ordre  d'idees,  c'est  en  effet,  pour  beaucoup,  parce 
que  les  hommes  d'fitat,  les  juristes  et  les  ecrivains  se  sont  toujours 
preoccupes  de  construire  un  droit  de  la  guerre,  qui  ne  saurait  jamais 
etre  effectif  et  sera  rarement  observe  en  pratique,  au  lieu  de  chercher  a 
edifier  un  systeme  de  droit  et  de  justice  pouvant  assurer  la  paix  generale.15 
II  est  a  coup  sur  bien  certain  que  si  une  pareille  fin  pouvait  etre  atteinte, 
toute  raison  d'etre  pour  une  nouvelle  loi  de  la  guerre  disparaitrait  du 
meme  coup.  Mais  cette  fin  n'est-elle  pas  elle-meme  une  solution  purement 
ideale?  Et  est-il  permis  de  croire  que  cet  ideal  deviendra  jamais  une 
realite?  Tous  les  symptomes  indiquent  malheureusement  que  la  perspec- 
tive de  nouvelles  guerres  n'a  pas  disparu,  et  que  ces  guerres  auront  lieu 
avec  des  armes  et  suivant  des  methodes  qui  les  rendront  bien  plus  terribles 
et  bien  plus  destructives  encore  qu'aucune  de  celles  qui  les  auront  pre- 
cedees:  ce  seront  non  pas  simplement  des  guerres  entre  des  armees  et 
des  flottes,  mais  des  conflits  dans  lesquels  des  nations  entieres  seront  ac- 
tivement  engagees.16  Puisqu'il  est  impossible  de  les  empecher,  ne  vaut-il 
pas  mieux  encore  s'efforcer  tout  au  moins  de  les  soumettre  a  des  regies 
qui  reduiront,  autant  que  possible,  leurs  horreurs  et  leur  inhumanite?  Or, 
pour  cela,  ainsi  que  nous  avons  essaye  de  le  montrer,  il  faut  soigneuse- 
ment  reviser  les  principes  existants  en  tenant  compte  des  conditions 
suivant  lesquelles  ils  auront  a  etre  appliques  dans  les  prochains  conflits  et 
des  defauts  et  imperfections  qu'ont  reveles  les  evenements  de  la  derniere 
guerre.  Ce  serait  manquer  de  sagesse  que  de  differer  indefiniment  l'entre- 
prise  en  croyant  qu'il  n'y  aura  plus  d'occasion  a  l'avenir  pour  en  invoquer 
ou  en  employer  les  resultats. 

35  Telle  est  la  these  soutenue  par  un  auteur  anonyme  dans  un  article  paru  dans  le 
British  Year  Book  of  International  Law,  1920,  p.  109  et  suiv.  D'apres  cet  ecrivain,  la 
Societe  des  Nations  devrait  s'occuper  de  cette  tache,  plutot  que  d'essayer  de  former 
un  nouvel  ensemble  de  lois  pour  regler  la  conduite  de  la  guerre,  parce  que,  d'abord, 
les  lois  ne  seront  pas  observees  par  les  belligerants,  et,  en  second  lieu,  parce  que  les 
conditions,  changeant  rapidement,  rendraient  bientot  necessaires  des  modifications 
radicales.  En  d'autres  termes,  un  code  de  guerre  reellement  applicable  et  permanent 
est  chose  impossible  a  edifier  en  pratique,  et  ce  serait  une  perte  d'efforts  et  de  temps 
que  de  tenter  de  le  faire. 

18  Comp.  Paul  Fauchille,  La  guerre  de  l'avenir  et  les  moyens  de  Vempecher,  dans 
la  Revue  generale  de  droit  international  public,  2e  serie,  t.  I  (1919),  p.  406. 
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LIMITATIONS  ON   NATIONAL   SOVEREIGNTY 
IN  INTERNATIONAL  RELATIONS1 

Among  the  traditional  political  conceptions,  which  in  recent  years 
have  become  the  object  of  almost  irreverent  attack,  is  that  which  ascribes 
the  quality  of  absolutism  to  that  often  elusive,  but  ever  present,  double- 
faced  creation  of  the  jurists  which  bears  the  name  of  sovereignty.  Text- 
writers,  sometimes  in  unqualified  terms,  still  persist  in  claiming  for  it  the 
unrestricted  supremacy  which  was  attributed  to  it  in  an  age  when  its 
wielders  everywhere  were  absolute  monarchs;  but  an  increasing  number, 
less  influenced  by  legal  theories  than  by  realities,  see  in  it  only  the 
"ghost  of  personal  monarchy,"  as  Hobbes  characterized  it,  "sitting 
crowned  on  the  grave  thereof." 

On  the  one  side  the  attack  is  directed  by  a  new  school  of  political 
writers,  who  deny  its  very  existence  or  maintain  that  it  is  not  an  essential 
constituent  attribute  of  the  state.  According  to  them,  the  notion  is  useless 
if  not  fallacious;  the  theory  is  discredited  by  the  facts  of  modern  state 
life,  and  the  term  should  be  abandoned  and  expunged  from  the  literature 
of  political  science.2 

On  the  other  side,  it  is  attacked  by  writers  on  international  law  who, 
while  affirming  that  sovereignty  is  a  necessary  attribute  of  the  state,  and 
that  viewed  as  the  manifestation  of  a  purely  internal  power  it  is  legally 
unlimited,  maintain  that  in  its  external  manifestations,  that  is,  when  the 
exercise  of  the  power  which  flows  from  it  affects  the  rights  or  interests 
of  other  states  or  their  nationals,  the  traditional  theory  as  commonly 
formulated  by  jurists  and  expounded  by  text-writers  is  an  "archaic," 
"unworkable,"  "misleading,"  and  even  "dangerous"  political  dogma— a 
"baneful  fiction"  which  no  longer  corresponds  with  the  facts  of  inter- 
national life  or  practice  and  is,  indeed,  incompatible  with  the  existence  of 
a  society  of  states  governed  by  a  recognized  and  generally  observed 
system  of  international  law.  The  term  "sovereignty,"  entirely  correct  in  its 
purely  internal  connotation  as  descriptive  of  the  relation  between  a  su- 
perior and  an  inferior— between  the  state  and  its  subjects— is  inapplicable 
to  the  relations  between  equal  and  independent  states,  and  should,  they 

1  Presidential  address  delivered  before  the  American  Political  Science  Association  at 
Washington,  D.C.,  December  29,  1924.  From  the  American  Political  Science  Review, 
Vol.  XIX  (1925).  Reprinted  (in  French)  in  the  Revue  de  Droit  International  et  de  la 
Legislation  Comparee,  Vol.  LII,  36-58  (1925). 

2  Their  views  are  analyzed  and  evaluated  by  F.  W.  Coker  in  a  recent  work  entided, 
Political  Theories  of  Recent  Times  (1924)  by  Merriam,  Barnes,  and  others,  Chap.  3. 
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maintain,  either  be  eliminated  from  the  literature  of  international  law, 
or  the  traditional  theory  should  be  revised  and  reformulated  so  that  it 
will  conform  to  actual  international  practice.8 

With  the  views  of  the  first  group  of  combatants  I  am  not  here  con- 
cerned; those  of  the  second  group  I  fully  share  and  I  purpose  to  exam- 
ine them  briefly  in  the  light  of  the  actual  conditions  of  international  life 
and  of  international  practice.  The  time  at  my  disposal  does  not  permit  a 
discussion  of  the  nature  of  the  limitations  to  which  the  freedom  of  the 
State  is  subject  in  its  relations  with  other  States.  It  is  believed  that  some 
of  them  may,  in  the  present  state  of  the  development  of  international 
law,  be  properly  regarded  as  legal  restrictions;  others  are  physical,  moral, 
or  social;  others  still,  are  political,  resulting  from  the  practical  necessities 
of  international  comity  or  interest.  Their  technical  character  is  of  no 
great  consequence;  the  important  fact  is  that  they  are  recognized  as 
actual  limitations  and  in  practice  are  generally  observed. 

Briefly  stated,  the  theory  of  sovereignty  to  which  exception  is  taken 
attributes  to  the  state  absolute  and  unlimited  legal  power  as  over  against 
other  states  and  their  nationals,  subject  to  no  control  except  that  which 
is  self-imposed— the  right  to  determine  its  own  manner  of  life,  to  deter- 
mine and  regulate  its  own  domestic  policies,  to  be  the  judge  of  its  own 
international  obligations,  to  set  its  own  standards  of  national  conduct,  to 
choose  freely  its  own  form  of  government  and  to  alter  it  at  will— all 
this  without  accountability  to  anyone.* 

'Among  those  who  entertain  this  view  or  appear  to  sympathize  with  it  may  be 
mentioned:  Borchard,  "Political  Theory  and  International  Law"  in  Merriam,  Barnes, 
and  others,  Political  Theories  of  Recent  Times  (1924),  Chap.  4;  Brown,  International 
Realities  (1917),  p.  66;  also  9  American  Journal  of  International  Law,  p.  324  and  11 
Ibid.,  p.  159;  Buder,  "Sovereignty  and  the  League  of  Nations,"  British  Year  Book  of 
International  Law,  1920-21,  p.  38;  Brierly,  "Shortcomings  of  International  Law," 
Ibid.,  1924,  pp.  12-14;  Dupuis,  Le  Droit  des  Gens  et  les  Rapports  des  Grandes  Puis- 
sances, etc.  (1920),  pp.  7,  482;  Hill,  The  Rebuilding  of  Europe  (1927),  Chap.  1;  also 
Proceedings  American  Society  of  International  Law,  1916,  p.  15;  Krabbe,  The  Mod- 
ern Idea  of  the  State  (translated  by  Sabine  and  Shepard),  p.  248;  Pillet,  Les  Droits 
Fondamentaux  des  Etats,  etc.,  5  Revue  Gdnerale  de  Droit  International  Public  (1898), 
p.  73;  Ralston,  Democracy's  International  Law  (1922),  pp.  20  ff.;  Reinsch,  "Adminis- 
trative Law  and  National  Sovereignty,"  3  American  Journal  of  International  Law 
(1909),  p.  10;  Scelle,  Le  Pacte  des  Nations  (1919),  p.  94;  Schiicking,  L'Organisation 
Internationale,  15  Revue  GenSrale  de  Droit  International  Public  (1908),  p.  22;  Snow, 
"International  Law  and  Political  Science,"  7  American  Journal  of  International  Law 
(1913),  p.  326;  and  Sir  John  Fischer  Williams,  "International  Law  and  International 
Financial  Obligations  Arising  from  Contract,"  Bibliotheca  Visseriana  (1924),  Vol.  II, 
p.  24. 

4  The  theory  is  well  stated  by  Dupuis,  op.  cit.,  p.  484;  by  Hill,  Rebuilding  of 
Europe,  Chap.  1,  and  World  Organization  and  the  Modem  State,  Chap.  1,  and  by 
Lansing,  "Notes  on  World  Sovereignty,"  1  American  Journal  of  International  Law, 
pp.  107,  303. 
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As  is  well  known,  the  notion  of  sovereignty  originated  in  the  fourteenth 
century  to  meet  an  intolerable  situation  which  then  existed.  National 
states  were  in  the  process  of  emerging  from  the  chaos  of  the  Middle  Ages 
and  their  monarchs  found  themselves  engaged  in  a  struggle  with  both 
external  and  internal  adversaries:  notably  the  Empire,  the  Papacy,  and  the 
feudal  nobility,  who  sought  to  impose  upon  them  their  own  wills  and 
to  prevent  the  realization  of  a  rapidly  developing  aspiration  of  national- 
ity. The  kings  of  France,  in  particular,  refused  to  recognize  any  su- 
periors, from  within  or  without,  and  the  French  jurists  came  to  their 
assistance  with  a  legal  theory  which  served  both  as  a  weapon  of  defense 
and  a  justification  for  the  claim  of  royal  supremacy.5  In  the  sixteenth 
century  the  conception  underwent  a  transformation;  not  implying  orig- 
inally the  notion  of  total  independence,  it  was  now  clothed  in  the  formula 
of  absolutism  and  was  conceived  of  as  the  attribute  of  a  power  which 
is  not  limited  by  any  other  will  than  its  own,  internal  or  external.  Bodin 
has  been  reproached  with  having  been  the  first  jurist  to  formulate  the 
theory  in  these  terms,  but  an  examination  of  his  discussion  of  sovereignty 
will  show  that  what  he  had  in  mind  was  nothing  more  than  the  supremacy 
of  the  monarch  over  his  own  subjects  in  his  own  territory  and  his  free- 
dom from  the  control  of  other  real  or  pretended  sovereigns,  such  as  the 
Emperor  and  the  Pope,  who  were  endeavoring  to  reduce  him  to  a  condi- 
tion of  dependence  upon  them.  He  says  expressly  that  the  sovereignty 
of  the  state  is  comprised  in  this  one  thing,  namely,  to  give  laws  to  all  and 
each  of  the  citizens  and  to  receive  none  from  them;6  that  is,  it  was  an 
internal  power— the  power  merely  of  a  superior  over  an  inferior.  He  ad- 
mitted that  the  sovereign  was  limited  by  the  law  of  God,  the  law  of 
nature,  and  the  law  of  nations.  Sovereignty  thus  limited  is  far  from 
being  absolute  and  the  reproach  to  which  Bodin  has  been  subjected  hardly 
seems  deserved. 

It  remained  for  later  jurists  "taking  refuge  in  abstractions  and  fictions,"7 
to  apply  the  term  which  etymologically  and  historically  is  descriptive  of 

5  Compare  the  explanations  of  Sabine  and  Shepard,  introduction  to  their  translation 
of  Krabbe,  The  Modem  Idea  of  the  State  (1922),  pp.  xviii-xxx;  of  Gierke,  Political 
Theory  of  the  Middle  Ages,  pp.  87  ff.,  and  of  Carre  de  Malberg,  Theorie  General 
de  I'Etat,  Vol.  I  (1920),  pp.  73  ff.  M.  Carre  de  Malberg  states  that  both  the  idea  and 
the  word  were  of  French  origin.  The  theory,  he  says,  was  born  of  the  struggle  during 
the  Middle  Ages  on  the  part  of  the  Empire,  the  Papacy,  and  the  feudal  seigneurs. 
Compare  also  Meyer,  Lehrbuch  des  Deutschen  Staatsrechts,  6th  ed.,  p.  5;  Rehm, 
Allgemeine  Staatslehre,  p.  40;  and  Duguit,  L'Etat,  Vol.  I,  pp.  337  ff. 

6  De  la  Rfyublique,  I,  8.  Compare  Hill,  World  Organization  and  the  Modern  State, 
p.  21. 

7Le  Fur,  L'Etat,  La  Souverainete  et  le  Droit,  Zeitschrift  fur  Vdlkerrecht  und 
Bundesstaatsrecht,  Bd.  I  (1907),  p.  16.  Compare  also  the  views  of  Borchard,  op.  cit., 
p.  125,  and  Kelsen,  Das  Problem  der  Souveranitat  und  die  Theorie  des  Volkerrechts 
(1920),  p.  102. 
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the  relation  between  a  superior  and  an  inferior— between  the  state  and  its 
subjects— to  the  relations  subsisting  between  separate  states.  External 
sovereignty,  as  one  manifestation  of  it  came  to  be  called,  was  assimilated 
to  internal  sovereignty,  so  that  the  state  was  regarded  as  possessing  the 
same  legal  right  to  exercise  its  will  a  I'exterieur  as  the  French  say,  that 
it  has  over  subjects  in  its  own  territory.  Thus  it  came  to  pass  that  by  the 
end  of  the  eighteenth  century  Europe  found  herself  under  the  "incubus 
of  a  malign  and  sinister  heritage"8  of  a  juristic  theory  which  attributed 
to  the  state  an  absolute  and  unlimited  legal  power,  not  only  over  all 
persons  and  things  within  its  own  territory,  but  also  complete  freedom 
of  action  in  its  relations  with  other  states  or  their  nationals,  subject  to 
no  restraint  except  that  imposed  by  its  own  will.  This  theory  of  auto- 
limitation  found  many  partisans  among  the  jurists  of  the  nineteenth  cen- 
tury, especially  among  the  Germans9  and  it  has  frequently  been  adopted 
by  judicial  tribunals.10  It  is,  however,  only  a  legal  theory,  flattering  indeed 
to  national  pride,  but  it  is  not  the  principle  which  is  acted  upon  in  prac- 
tice. In  the  present  state  of  the  development  of  international  law  and 
international  relations  it  cannot  be  admitted  that  states  are  bound  only 
by  their  own  wills,  when  their  conduct  affects  other  states  or  their  na- 
tionals.11 The  theory  is  inconsistent  with  the  existence  of  a  system  of 
international  law  which  is  itself  based  on  the  principle  of  reciprocal  rights 
and  responsibilities  and  involves  the  very  negation  of  the  right  of  a 
state  to  do  what  it  pleases  subject  to  no  restraint  except  that  which  it  has 
voluntarily  imposed  upon  its  own  freedom  of  action. 

A  society  of  states  in  which  each  member  is  bound  only  by  its  own 
will  would,  as  Dupuis  justly  remarks,  be  an  "anarchy  of  sovereignties."12 

8  It  is  so  characterized  by  David  Jayne  Hill  in  his  Rebuilding  of  Europe,  p.  14. 

9  Notably  Jellinek,  Lehre  von  der  Staatenverbindungen,  pp.  34-36;  Recht  des 
Modernen  Staates,  pp.  465-467;  and  Gesetz  und  Verordnung,  pp.  196  ff.;  von  Liszt, 
Vblkerrechtlichen  Staatenverbandes;  Treitschke,  Politics  (English  translation  by  Dug- 
dale  and  de  Bille),  pp.  28  ff.  and  97;  and  Ullmann,  Volkerrecht  (1908),  p.  6.  Com- 
pare also  de  Louter,  Droit  International  Public  Positif,  p.  172,  who  lays  down  the 
broad  proposition  that  considered  &  I'interieur  sovereignty  is  subject  to  no  other  will 
than  its  own  and  that  a  I'exterieur  "it  signifies  absolute  independence  of  all  those  with 
whom  the  sovereign  State  maintains  relations  on  a  complete  footing  of  equality." 

10  Compare  the  following  from  the  opinion  of  Chief  Justice  Marshall  in  the  case  of 
the  Schooner  Exchange  v.  McFaddon  (1812),  7  Cranch  116:  "The  jurisdiction  of  the 
nation  within  its  own  territory  is  necessarily  exclusive  and  absolute.  It  is  susceptible 
of  no  limitation  not  imposed  by  itself." 

11  The  theory  of  absolute  sovereignty  qualified  by  the  doctrine  of  self -limitation  is 
attacked  especially  by  Nelson,  Die  Rechtwissenschaft  Ohne  Recht  (1917),  p.  59;  by 
Kelsen,  op.  cit.,  p.  189;  by  Borchard,  op.  cit.,  p.  132;  and  by  Krabbe,  op.  cit.,  pp. 
233  ff. 

12  Op.  cit,  p.  7.  Some  writers  have  pointed  out  that  the  theory  of  absolute  sov- 
ereignty is  clearly  inconsistent  with  the  principle  of  international  justice  the  promo- 
tion of  which  is  one  of  the  objects  of  international  law.  In  this  connection  Willoughby 
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They  would,  in  the  language  of  Hobbes,  be  in  "the  state  and  posture  of 
gladiators  with  their  weapons  pointing  and  their  eyes  fixed  on  one  an- 
other." No  state  could  claim  any  rights  which  others  would  be  bound 
to  respect;  there  could  be  no  justice  or  injustice  as  between  them,  and 
each  would  be  free  to  determine  fully  and  finally  the  limits  of  its  own 
freedom  of  action  and  the  measure  of  its  own  international  responsibility, 
if  any  were  admitted. 

Properly  interpreted,  sovereignty  is  a  term  of  constitutional  law  and 
political  science  and  not  of  international  law,  and  it  implies  nothing  more 
than  the  legal  right  of  the  state  to  determine  its  own  internal  life,  regu- 
late its  own  purely  domestic  affairs,  and  make  law  for  its  own  subjects 
within  its  own  territory.  Its  power  ends  at  the  frontier  and  even  within  the 
national  territory  it  is  limited  by  the  rights  which  international  law 
recognizes  as  belonging  to  the  subjects  of  other  states  domiciled  or  en- 
gaged in  business  therein.  When  the  manifestation  of  the  will  of  the 
state  takes  effect  h  Vexterieur  it  is  limited  by  the  rights  of  other  states 
and  of  their  nationals,  to  say  nothing  of  the  rights  of  the  society  of  states 
as  a  whole.  The  limitation  is  enforced  through  the  principle  of  inter- 
national responsibility  which  is  one  of  the  foundations  of  international 
law,  and  which  all  civilized  states  act  upon  in  practice  in  their  relations 
with  one  another.13 

Vattel,  in  his  day,  recognized  the  limitations  when  he  said  a  nation 
is  master  of  its  own  actions  so  long  as  they  do  not  affect  the  proper  and 
just  rights  of  others.14  Hall,15  one  of  the  most  respected  of  modern 

suggests  that  the  exercise  by  a  state  of  a  legal  right  which  is  inconsistent  with  justice 
might  very  well  be  regarded  as  itself  an  illegal  act.  Proceedings  of  American  Society 
of  International  Law,  1922,  p.  21. 

"To  this  effect  see  Bluntschli,  Theory  of  the  State  (Oxford  translation),  p.  495, 
who  remarks  that  the  State  "is  not  all-powerful,  for  it  is  limited  externally  by  the 
rights  of  other  States  and  internally  by  its  own  nature";  Dupuis,  op.  cit.,  pp.  7,  494; 
Fauchille,  Traite  de  Droit  Int.  Pub.  (1922),  t.  I,  p.  432;  Fiore,  Droit  Int.  Cod.  (trans- 
lation by  Borchard),  pp.  42,  170;  Funck-Brentano  et  Sorel,  Precis  du  Droit  des  Gens, 
p.  7;  Hill,  World  Organization  and  the  Modern  State,  pp.  39,  140;  Lawrence,  Prin- 
ciples of  International  Law,  p.  116;  Lorimer,  Institutes  of  the  Law  of  Nations,  Vol.  I, 
pp.  47,  139  (who  remarks  that  no  jural  entity  can  be  absolutely  independent  of  any 
other  and  that  the  doctrine  of  absolute  independence  when  applied  to  States  amounts 
to  a  total  repudiation  of  international  responsibility);  Merignac,  Traite  de  Droit  Int. 
Pub.,  t.  I,  p.  525;  Oppenheim,  International  Law  (3d  ed.),  Vol.  I,  p.  194;  and  Pillet, 
1  Rev.  Gen.  de  Droit  Int.  Pub.,  5,  and  5  Ibid.,  p.  73. 

14  Le  Droit  des  Gens,  Introduction,  Sec.  20.  . 

"International  Law  (3d  ed.),  p.  46.  Compare  also  De  Visscher  (La  responsabilite 
des  Etats,  Bibliotheca  Visseriana,  t.  II,  p.  90),  who  remarks  that  "the  responsibility  of 
States  is,  in  the  international  order,  the  necessary  corollary  of  their  equality.  Ji  the 
mutual  recognition  of  their  sovereignty  implies  for  each  of  them  the  liberty  of  action 
which  is  necessary  in  the  pursuit  of  their  own  ends,  it  places  upon  each  in  return  the 
restrictions  imposed  by  the  co-existence  of  other  States  whose  rights  are  equal  to 
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writers  on  international  law,  thus  states  the  limitation:  "A  state  has  a 
right  to  live  its  life  in  its  own  way,  so  long  as  it  keeps  itself  rigidly  to 
itself  and  refrains  from  interfering  with  the  equal  rights  of  other  states 
to  live  their  life  in  the  manner  which  commends  itself  to  them." 

If  we  examine  in  the  light  of  practice  the  so-called  fundamental  in- 
herent rights  of  sovereign  states,  as  they  are  customarily  enumerated  in 
the  textbooks,  we  shall  find  that  they  are  far  from  being  absolute  and 
unlimited.  Take  the  usually  asserted  right  of  the  state  to  establish  (and 
alter  at  will)  such  form  of  government  as  it  chooses.  Such  a  right  is 
emphatically  denied  by  authorities  of  high  repute16  and  in  practice  it 
has  never  been  admitted.  It  was  denied  by  the  Powers  in  1814  when 
Napoleon  invoked  it  as  a  right  under  the  law  of  nations,17  and  on  several 
occasions  since  then  changes  in  existing  forms  of  government  were  op- 
posed and  sometimes  prevented  by  the  action  of  other  states  whose 
safety  and  the  general  peace  were  believed  to  be  menaced  by  the 
proposed  changes.  The  establishment  of  a  government  which  is  "no- 
toriously opposed  to  the  existing  order  of  affairs"  is  admitted  to  be  a 
matter  of  concern  to  international  society,18  and  when  recognition  is 
sought  for  newly-established  governments  practice  shows  that  other  states 
are  not  indifferent  to  the  character  of  those  which  they  are  asked  to 
recognize.18  There  were  indeed  official  pronouncements  during  the  World 
War  from  which  it  might  be  deduced  that  the  maintainance  of  autocratic 
governments  will  no  longer  be  tolerated  in  the  present  democratic  order 
of  the  world.20  All  statesmen  and  text-writers  are  agreed  that  a  state  is 
bound  to  maintain  a  form  of  government  which  is  capable  of  fulfilling  its 
international  obligations  and  it  has  often  been  asserted  in  international 
controversies  that  every  state  is  bound  to  maintain  judicial  tribunals  so 
constituted  that  they  may  be  expected  to  render  impartial  and  substantial 
justice  to  aliens.21 

theirs."  Compare  also  the  Declaration  of  the  Rights  and  Duties  of  Nations  adopted  by 
the  American  Institute  of  International  Law  at  Washington  in  1916  to  the  effect  that 
every  nation  has  a  right  to  exist  and  develop  itself  and  to  be  free  of  control  by  other 
States,  so  long  as  it  does  not  interfere  with  or  violate  the  rights  of  other  states. 

"  For  example  by  Pillet,  5  Revue  Gdndrale  86;  and  Hill,  World  Organization,  p. 
140.  "  Dupuis,  op.  cit.,  p.  488. 

15  Hyde,  International  Law  Chiefly  as  Interpreted  and  Applied  by  the  United  States, 
Vol.  I,  p.  86. 

19  Thus  the  refusal  of  the  United  States  government  to  recognize  the  Soviet  govern- 
ment of  Russia  has  apparendy  been  influenced  to  some  extent  by  the  character  of 
that  government  as  well  as  by  its  policies.  Compare  Harriman,  "The  Recognition  of 
Soviet  Russia,"  Proceedings  of  the  American  Society  of  International  Law,  1924, 
p.  92. 

80  For  example,  President  Wilson's  War  Message  to  Congress,  April  2,  1917.  See  in 
this  connection  the  comment  of  Wright,  17  American  Journal  of  International  Law 
(1923),  p.  240. 

a  Moore,  Digest  of  International  Law,  Vol.  II,  p.  5;  Borchard,  Diplomatic  Protec- 
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It  is  frequently  asserted  that  every  state  has  a  right  to  extend  or  contract 
at  will  its  territorial  domain  by  purchase  or  cession,  but  this  right,  like 
others,  is  not  admitted  in  practice.  If  the  safety  of  other  states  or  the 
general  peace  is  threatened  by  territorial  changes  objection  will  be 
interposed  and  instances  are  by  no  means  lacking  in  which  they  have 
been  prevented  by  the  opposition  of  other  states  or  by  the  Powers  col- 
lectively.22 

There  has  been  much  discussion  lately  of  the  right  of  every  state  to 
regulate  its  own  domestic  affairs.  Such  a  right  will  not  be  contested. 
But  what  are  "domestic  affairs"?  In  case  there  is  a  controversy  between 
two  states,  one  claiming  that  its  legislation  or  conduct  are  domestic 
matters  and  therefore  within  its  exclusive  jurisdiction,  the  other  claiming 
that  they  are  matters  of  international  concern,  who  is  the  judge  as  to 
whether  they  belong  to  the  one  or  the  other  domain?  In  some  recent 
political  utterances  language  has  been  employed  which  amounted  to  an 
assertion  that  each  state  not  only  has  a  right  to  regulate  its  own  domestic 
affairs  but  also  the  right  to  determine  for  itself  what  are  such  affairs. 
This  claim  cannot  be  admitted  and  it  is  not  in  accord  with  international 
practice.  Thus,  when  Italy  by  an  act  of  parliament  in  1912  created  a 
state  monopoly  of  the  life  insurance  business  and  expropriated  the  busi- 
ness of  foreign  private  companies  without  indemnifying  them  for  their 
losses,  the  act  was  the  object  of  protest  on  the  part  of  certain  foreign 
governments  which  vigorously  denied  that  a  state  has  a  right  under  inter- 
national law  to  deprive  in  this  way  aliens  of  their  property  rights  and  in- 
voke as  a  defense  its  alleged  sovereignty  in  respect  to  matters  which  it 
chooses  to  regard  as  purely  domestic.  And  when  Uruguay  in  the  same 
year  passed  a  similar  law  the  protests  of  Great  Britain  and  France  were 
such  as  to  cause  the  Uruguayan  legislature  to  rescind  its  action  and 
abolish  the  monopoly.23 

tion  of  Citizens  Abroad,  p.  213;  and  Wright,  Control  of  American  Foreign  Relations, 
p.  14. 

22  Some  instances  are  referred  to  by  Brierly  in  the  British  Year  Book  of  International 
Law  for  1924,  p.  13.  He  adds  that  "the  supposed  absolute  right  of  a  State  to  alienate 
its  own  territory  is  a  fiction  which  is  suggested  to  us,  not  by  anything  in  the  practice 
of  States,  but  by  our  preconceived  notions  of  what  sovereignty  ought  to  imply."  West- 
lake  (Collected  Papers  on  International  Law,  p.  131)  remarks  that  a  State  may  alienate 
its  sovereignty  subject  to  the  rules  of  the  Society  of  States,  one  of  which  makes  every 
alteration  of  the  map  of  Europe  a  matter  of  common  interest  to  that  quarter  of  the 
globe,  as  a  landed  proprietor  may  alienate  his  property  subject  to  the  laws  of  his 
country." 

23  As  to  these  incidents  see  Audinet,  "Le  Monopole  des  Assurances  sur  la  vie,"  20 
Revue  Generate  de  Droit  Int.  Pub.  (1913),  p.  5;  Jeze,  29  Revue  de  Droit  Pub.  433  ff., 
and  30  Ibid.,  p.  58  ff.;  and  Scelle  30  Ibid.,  pp.  637  ff.  and  653  ff.  In  the  case  of  a 
sulphur  monopoly  established  by  Sicily  in  1838,  an  indemnity  was  awarded  upon 
arbitration,  to  a  foreign  national  whose  rights  had  been  prejudiced  by  the  monopoly 
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In  September  of  last  year  the  government  of  the  United  States  ad- 
dressed a  protest  to  the  government  of  Roumania  against  a  recently 
enacted  mining  law  which  was  deemed  to  be  confiscatory  of  the  rights 
of  an  American  oil  company.  The  reply  of  the  Roumanian  government 
that  the  legislation  complained  of  was  enacted  in  the  exercise  of  its  right 
of  sovereignty  and  dealt  with  matters  of  purely  domestic  concern  was,  of 
course,  not  admitted,  as  a  legitimate  defense  to  the  American  claim.  Such 
protests  are  common  in  the  relations  of  modern  states. 

Manifestly  if  each  state  were  admitted  to  be  the  sole  and  final  judge 
as  to  what  matters  fall  within  its  exclusive  jurisdiction  it  might  in  many 
cases  avoid  all  responsibility  for  injuries  to  other  states  or  their  nationals 
by  alleging  that  its  acts  fell  within  its  reserved  domain  of  domestic 
jurisdiction.  The  Covenant  of  the  League  of  Nations24  and  the  recent 
Geneva  Protocol  for  the  Pacific  Settlement  of  International  Disputes23 
both  recognize  the  exclusive  jurisdiction  of  states  over  so  called  domestic 
affairs,  by  relieving  them  of  the  obligation  to  arbitrate  disputes  arising 
out  of  such  matters;  but  it  should  be  observed  that  both  conventions 
expressly  limit  the  exemption  to  disputes  arising  out  of  matters  which 
"by  international  law"  are  solely  within  the  jurisdiction  of  the  party  so 
claiming.  No  party  can  therefore  avoid  the  obligation  to  arbitrate  by 
showing  that  the  matter  giving  rise  to  the  dispute  is  such  merely  by  rea- 
son of  its  own  constitution  or  laws  or  because  it  is  so  regarded  by  its  own 
authorities.26  This  was  the  issue  before  the  Permanent  Court  of  Inter- 
national Justice  in  the  French  Nationality  Cases  when  the  French  gov- 
ernment contended  that  the  determination  of  matters  of  nationality  be- 
longed to  the  exclusive  jurisdiction  of  the  state.  The  British  government 
denied  that  this  was  true  when  it  involved  the  imposition  of  nationality 
upon  the  subjects  of  other  states  against  their  will27  and  its  view  was 
sustained  by  the  decision  of  the  court.28  The  court  also  took  occasion 
to  observe  that  whether  a  matter  is  or  is  not  solely  within  the  jurisdiction 
of  a  state  is  essentially  a  relative  question  and  depends  upon  the  state  of 
development  of  international  relations.  It  results  therefore  that  what 
may  properly  be  regarded  as  a  domestic  matter  today,  may  be  a  matter  of 
international  concern  tomorrow. 

(Borchard,  op.  cit.,  p.  182).  In  the  case  of  Henry  Savage  an  indemnity  was  likewise 
obtained  on  behalf  of  an  American  citizen  on  account  of  a  loss  which  he  had  sus- 
tained in  consequence  of  the  establishment  by  Salvador  of  a  state  monopoly  of  the 
manufacture  and  sale  of  gunpowder  (Moore,  International  Arbitrations,  p.  1855). 

"Art.  15,  Sec.  8.  "Art.  5. 

28  Compare  the  observations  of  M.  Castberg  in  the  Swiss  Revue  de  Droit  Interna- 
tional, 1922,  p.  198. 

27  See  especially  the  argument  of  Sir  Douglas  Hogg,  Acts  and  Documents  Relating 
to  the  Judgments  and  Advisory  Opinions  of  the  Permanent  Court  of  International 
Justice,  Series  6,  No.  2,  pp.  36  ff. 

28  Collection  of  Advisory  Opinions,  Series  B,  p.  24. 
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As  Secretary  Hughes  pointed  out  in  his  address  before  the  Canadian 
bar  association  in  1923  the  "most  troublesome  sources  of  irritation  are 
to  be  found  in  the  subjects  which  States  properly  decline  to  regard  as 
international  in  the  legal  sense."  And  adverting  to  the  general  practice  of 
excluding  from  arbitration  disputes  arising  out  of  domestic  policies,  he 
said: 

but  in  these  days  of  intimate  relations,  of  economic  stress  and  of  intense 
desire  to  protect  national  interests  and  advance  national  opportunity,  the 
treatment  of  questions  which,  from  a  legal  standpoint,  are  domestic,  often  seri- 
ously affects  international  relations.  The  principle,  each  nation  for  itself  to  the 
full  extent  of  its  powers,  is  the  principle  of  war,  not  of  peace. 

The  assertion  frequently  made  that  the  jurisdiction  of  a  state  over  all 
persons  and  things  within  its  territory  is  "absolute  and  exclusive"29  is,  as 
a  statement  of  legal  theory,  indisputable,  but  it  would  be  pure  self-decep- 
tion to  allow  ourselves  to  believe  that  it  enunciates  the  rule  which  states 
actually  apply  in  their  intercourse  with  one  another.30  That  jurisdiction  is 
limited  legally  by  the  principle  of  international  responsibility  and  it  is 
limited  in  fact  by  considerations  of  mutual  benefit  and  advantage  which  in 
practice  make  necessary  "a  relaxation  of  that  absolute  and  complete 
jurisdiction  which  sovereignty  is  said  to  confer."31  The  obligation  of  the 
state  to  protect  foreigners  within  its  territory  and  to  make  reparation  for 
injuries  which  they  suffer  in  consequence  of  the  fault  of  the  state  is  as- 
serted by  all  writers  on  international  law,32  it  has  been  affirmed  by 
international  arbitration  tribunals  in  hundreds  of  cases,33  and  the  principle 
is  uniformly  acted  on  in  practice  by  governments.  From  this  obligation 
results  the  universally  recognized  reciprocal  right  of  states  to  protect 
their  nationals  abroad,  to  demand  redress  for  wrongs  imputable  to  the 
authorities  of  a  foreign  state  in  which  they  are  domiciled,  and  to  inter- 

29  It  was  so  stated  by  Chief  Justice  Marshall  in  the  case  of  the  Schooner  Exchange 
v.  McFaddon,  quoted  above.  To  the  same  effect  see  Lawrence,  Principles  of  Inter- 
national Law,  7th  ed.,  p.  199. 

"Compare  Brierly,  "Shortcomings  of  International  Law,"  British  Year  Book  of 
International  Law,  1924,  p.  13,  and  Krabbe,  op.  cit.,  p.  240,  who  justly  remarks  that 
"whenever  any  interest  has  been  recognized  as  having  legal  value  by  an  international 
legal  community,  the  competence  of  the  State  as  a  legal  community  undergoes  a 
limitation  with  reference  to  the  valuation  of  such  interests." 

"  So  admitted  by  Chief  Justice  Marshall  in  the  case  of  the  Schooner  Exchange. 

"  See  especially  Anzilotti,  13  Revue  GenSrale,  p.  6,  and  the  authorities  there  cited: 
Borchard,  Diplomatic  Protection  of  Citizens  Abroad,  especially  Chaps.  4-8;  De 
Visscher,  op.  cit.,  pp.  89  ff.;  Wright,  Control  of  American  Foreign  Relations,  Chap. 
10,  and  Audinet,  20  Revue  GSnerale,  pp.  12,  16,  who  asserts  that  it  is  a  principle  of 
international  law  that  a  State  is  bound  to  accord  to  foreigners  in  its  territory  the  same 
civil  rights  that  it  accords  to  its  own  nationals. 

33  See  notably  the  decision  of  Martens  in  the  case  of  the  Costa  Rica  Packet  (5  Moore, 
History  and  Digest  of  International  Arbitrations,  4453);  and  the  cases  cited  by  Ralston, 
International  Arbitral  Law  and  Procedure,  Chap.  10. 
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vene  in  their  behalf.  This  admitted  right  of  diplomatic  protection  neces- 
sarily limits  the  sovereignty  of  the  state  in  which  aliens  are  domiciled 
or  engaged  in  business  and  the  increasing  influx  and  settlement  in  large 
numbers  of  aliens  in  certain  states  has  had  the  effect  of  accentuating  cor- 
respondingly the  extent  of  the  restriction. 

When  we  turn  from  the  limitations  on  the  internal  sovereignty  of  the 
state,  that  is,  its  sovereignty  over  persons  and  things  within  its  territory, 
to  the  consideration  of  its  freedom  of  action  vis  a  vis  other  states  we  find 
that  this  freedom  is  limited  by  the  body  of  customary  international  law 
—one  of  the  chief  objects  of  which  is  the  imposition  of  restraint  upon  the 
external  conduct  of  states— and  by  conventions  whereby  states  assume 
obligations  and  renounce  their  liberty  of  action  in  respect  to  certain 
matters.  International  law  requires  states  to  abstain  from  certain  conduct, 
to  acquiesce  in  the  exercise  within  their  territory  of  the  authority  of  other 
states  in  certain  cases,  to  prevent  their  officers  and  subjects  from  doing 
certain  acts,  and  to  make  reparation  for  the  violation  by  the  latter  of  the 
law  creating  these  obligations.34  The  acceptance  of  this  law  is  an  essen- 
tial condition  upon  which  states  are  admitted  to  the  society  of  nations; 
its  binding  effect  is  not  therefore  dependent  upon  their  consent;  and  it 
has  frequently  been  asserted  by  governments  that  a  state  which  repudi- 
ates its  authority  places  itself  outside  the  pale  of  international  inter- 
course.35 

It  is  a  striking  tribute  to  its  supremacy  that  never  in  any  official  public 
act,  as  Rivier  remarks,  has  any  state  in  our  time  dared  to  declare  that  it 
would  not  be  bound  by  this  law  or  its  precepts.36  The  formal  consent  of 
the  state  is,  of  course,  necessary  in  the  case  of  conventions  enunciating 
new  rules  of  international  law,  and  it  is  free  to  give  or  withhold  that 

34  Compare  Wright,  The  Enforcement  of  International  Law  Through  Municipal 
Law  in  the  United  States,  p.  22. 

85  See  the  protest  of  the  diplomatic  corps  at  the  capital  of  Ecuador  (1888)  and  a 
communication  of  the  United  States  government  to  the  Ecuadorean  government  rela- 
tive to  a  law  passed  by  the  Congress  of  Ecuador  which  was  pronounced  to  be  "sub- 
versive of  the  principles  of  international  law  by  which  .  .  .  the  ultimate  liability  of 
governments  to  one  another  must  be  determined,"  Moore,  Digest  of  International 
Law,  Vol.  I,  p.  6.  As  to  the  acceptance  of  international  law  as  a  condition  of  member- 
ship in  the  family  of  civilized  nations,  see  Maine,  International  Law,  p.  38;  Phillimore, 
International  Law,  Vol.  I,  p.  78;  Borchard,  in  Merriam  and  others,  Political  Theories 
of  Recent  Times,  p.  130;  Wright,  Control  of  American  Foreign  Relations,  p.  358;  and 
Hill,  Proceedings  American  Society  of  International  Law,  1916,  p.  15.  Pillet  (1  Revue 
GSnSrale,  10-11)  remarks  that  this  principle  is  a  necessary  consequence  of  interna- 
tional society,  just  as  the  laws  of  mechanics  are  the  resultant  of  elementary  physical 
forces.  Hall  (op.  cit.,  4th  ed.,  p.  42),  very  properly  remarks  that  no  State  living  under 
international  law  can  free  itself  from  its  restrictions  except  by  a  positive  act  of  with- 
drawal from  the  family  of  nations. 

38  Droit  des  Gens,  t.  I,  p.  22. 
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consent,  but  as  regards  the  generally  received  customary  law— the  com- 
mon law  of  nations— it  is  otherwise.  In  practice  states  act  upon  this  prin- 
ciple.37 

It  is  quite  true  that  in  case  of  conflict  between  municipal  and  inter- 
national law,  courts  and  executive  authorities  are  bound  by  the  former 
rather  than  the  latter;  but  this  does  not  mean  that  municipal  law  is 
superior  to  international  law,  for  the  international  responsibility  of  the 
state  cannot  be  altered  in  the  slightest  by  such  contravening  legislation.  A 
state  is  entirely  free  to  enact  such  legislation  and  may  compel  its  own 
courts  to  apply  it,  its  executive  authorities  to  enforce  it  and  its  subjects 
to  obey  it,  but  it  cannot  compel  other  states  to  recognize  its  validity.38 
It  is  one  of  the  elementary  principles  of  international  law  and  one  that 
is  constantly  acted  upon  in  practice  that  the  municipal  law  of  a  state  is 
not  the  measure  of  its  international  responsibility  and  it  cannot  be  in- 
voked as  a  defense  to  a  claim  put  forward  by  another  state  for  reparation 
for  wrongs  to  the  citizens  of  the  latter  done  in  violation  of  international 
law.39  It  amounts  to  little  in  effect,  therefore,  to  concede  to  national 
sovereignty  the  right  to  enact  and  enforce  legislation  contrary  to  inter- 
national law,  when  in  the  same  breath  it  is  declared  that  if  the  right  is 
exercised  the  state  exercising  it  will  be  held  responsible  and  compelled 

81  Wesdake  (Collected  Papers,  pp.  78-79)  declares  that  when  a  rule  of  international 
law  is  invoked  against  a  State  it  is  not  necessary  to  show  that  the  State  has  in  fact 
assented  to  the  rule  either  diplomatically  or  by  having  acted  on  it.  It  is  enough  to 
show  that  the  general  consensus  of  opinion  within  the  limits  of  European  civilization 
is  in  favor  of  the  rule.  "International  society  is  not  a  voluntary  but  a  necessary  one 
and  the  men  who  compose  any  State  derive  benefits  from  that  society  and  cannot  at 
their  pleasure  adhere  to  it  in  part  and  not  altogether."  Even  Lord  Alverstone,  while 
insisting  in  the  West  Rand  Gold  Mining  case  upon  the  necessity  of  assent,  admitted 
that  a  rule  of  international  law  was  binding  if  it  was  "of  such  a  nature  and  has  been 
so  widely  and  generally  accepted  that  it  can  hardly  be  supposed  that  any  State  would 
repudiate  it." 

88  On  various  occasions  the  government  of  the  United  States  has  released  conscripted 
aliens,  liquor  smugglers  seized  outside  the  three-mile  limit  and  vessels  engaged  in 
taking  seals  in  the  open  seas  when  the  constitutionality  of  the  municipal  legislation 
under  which  these  acts  were  done  was  upheld  by  the  Courts.  (See  the  cases  of  ex  parte 
Larrucea,  249  Fed.  Rep.  981,  and  In  re  Cooper,  143  U.  S.  472.)  The  persons  and 
ships  were  released  upon  demand,  because  the  municipal  legislation  under  which 
they  were  conscripted  or  seized  was  admittedly  in  contravention  of  well-established 
rules  of  international  law.  In  such  cases  the  American  government  evidendy  pro- 
ceeded on  the  principle  that  international  law  is  superior  to  municipal  law. 

M  See  especially  Borchard,  Diplomatic  Protection  to  Citizens  Abroad,  p.  181.  Com- 
pare in  this  connection  an  instruction  of  Secretary  of  State  Bayard  to  the  United 
States  Minister  to  Colombia,  October  13,  1886,  Moore,  Digest,  Vol.  II,  p.  4.  The 
United  States  Supreme  Court  in  the  Chinese  Exclusion  cases  (130  U.  S.  600),  while 
upholding  the  constitutionality  of  an  act  of  Congress  passed  in  violation  of  treaty 
obligations  admitted  that  the  act  constituted  no  defense  in  international  law. 
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to  make  reparation  for  injuries  sustained  by  other  states  in  consequence 
thereof.40 

It  is  only  when  the  injured  state  chooses  to  submit  to  such  legislation, 
or  is  too  weak  to  exact  reparation,  that  the  contravening  rule  of  municipal 
law  really  prevails  over  the  rule  of  international  law.  Therefore,  those 
who  like  Kohler  and  Pillet41  assert  that  international  law  is  supreme  over 
municipal  law  are  not  merely  expressing  an  ideal  but  are  stating  what  in 
practice  is  a  fact.  It  is  believed  that  this  was  the  view  entertained  by 
the  early  writers  on  international  law.*2  And  it  makes  no  difference 
whether  the  rules  of  international  law  are  regarded  by  jurists  and  text- 
writers  as  law  in  the  technical  sense  of  the  term  or  something  else,  so 
long  as  they  are  deemed  to  be  binding  and  for  the  violation  of  which 
states  will  be  held  liable.43  It  is  equally  immaterial  whether,  as  is  some- 
times contended,44  courts  and  executive  authorities  when  they  apply  its 
rules  enforce  them  rather  as  rules  of  municipal  law  from  which  they  are 
assumed  to  derive  their  validity,  than  as  rules  of  international  law.  The 
effect  is  the  same  whichever  view  is  adopted.  The  important  fact  is  that 
the  rules  are  regarded  as  binding  and  are  applied. 

Finally,  the  assertion  sometimes  made  that  each  state  being  inde- 
pendent may  interpret  for  itself  how  far  the  principles  of  international 
law  are  applicable,  and  that  in  practice  states  "interpret  it  for  themselves 
usually  as  they  find  it  expedient"45  is  not  well-founded  in  fact.  It  may  be 
the  legal  theory  but  it  is  not  in  accord  with  the  practice.  States,  of  course, 
sometimes  assert  a  claim  to  be  the  judges  of  the  applicability  and  the 
meaning  of  the  law,  just  as  they  sometimes  assert  a  claim  to  judge  of  the 
measure  and  nature  of  protection  which  they  are  obliged  to  afford  to 

40  As  Krabbe  (Modern  Idea  of  the  State,  p.  234)  pertinently  remarks,  nothing  is 
gained  by  distinguishing  between  a  legal  competence  which  remains  intact  and  a 
competence  to  act  which  is  limited. 

aVolkerrecht  des  Privatrechtstitel,  Zeitschrift  fur  Volkerrecht  und  Bundesstaats- 
recht,  1908,  p.  209;  "Le  Droit  International  Public,"  etc.,  1  Rev.  Gen.,  pp.  9-10;  also 
article  "Les  Droits  Fondamentaux  des  Etats,"  etc.,  5  Ibid,  p.  82. 

42  Thus  Richard  Hooker  in  his  Ecclesiastical  Policy  (Vol.  I,  p.  10),  published  in  1592, 
said  the  "strength  and  virtue  of  the  law  of  nations  is  that  no  particular  nation  can 
lawfully  prejudice  the  same  by  any  of  their  several  laws  and  ordinances  any  more 
than  a  man  by  his  private  resolutions  the  law  of  the  Commonwealth  wherein  he  liveth 
or  annihilate  that  whereupon  the  world  hath  agreed." 

43  Compare  Scott,  "The  Legal  Nature  of  International  Law,"  1  American  Journal 
832. 

44  For  example,  by  Willoughby,  "The  Legal  Nature  of  International  Law,"  2  Amer- 
ican Journal  of  International  Law  357. 

46  This  is  the  view  of  Professor  R.  N.  Gilchrist,  in  his  Principles  of  Political  Science, 
p.  128.  He  adopts  the  Austinian  view  that  the  rules  of  international  law  are  rather 
rules  of  international  morality  than  rules  of  law.  He  admits  that  they  are  usually 
observed,  but  asserts  that  "ultimately  the  individual  states  have  to  say  what  laws 
apply  to  them  and  how  they  apply." 
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foreigners  and  of  the  degree  of  responsibility  which  they  owe  to  other 
states,  and  occasionally  they  are  able  to  impose  their  interpretation  upon 
weaker  states,  but  their  right  to  do  so  is  never  admitted  and  in  con- 
troversies between  states  of  equal  strength  the  attempt  usually  fails. 

If  we  examine  the  limitations  on  the  freedom  of  national  action  estab- 
lished by  treaties  and  conventions  we  shall  be  struck  by  their  number  and 
variety.  It  may  now  be  said  that  the  civilized  world  is  knit  together  by  a 
vast  net-work  of  international  agreements  the  number  of  which  is  said 
to  be  in  the  neighborhood  of  25,00046  and  the  number  is  rapidly  in- 
creasing.47 An  examination  will  show  that  the  most  of  them  limit  in  some 
way  the  freedom  of  the  contracting  parties.48  To  appreciate  the  full  extent 
and  diversity  of  these  limitations  it  would  be  necessary  to  make  a  digest 
of  all  the  treaty  collections  in  existence.  During  the  past  fifty  years  a 
large  number  of  multilateral  conventions  have  been  concluded  between 
groups  of  states  and  in  many  cases  between  virtually  the  whole  body  of 
states,  the  effect  of  which  has  been  to  create  a  net-work  of  common  ob- 
ligations the  performance  of  which  necessarily  reduces  in  large  degree  the 
domain  of  national  freedom  of  action.  Many  of  these  conventions  obligate 
the  parties  to  enact  certain  specified  legislation  or  to  revise  their  existing 
legislation;  to  take  specific  measures  to  facilitate  the  execution  of  the 
treaties;  to  refrain  from  certain  conduct;  and  to  forbid  and  prevent  their 
subjects  from  doing  certain  acts.49 


48  This  is  the  estimate  of  Mr.  D.  P.  Myers  in  an  article  on  "The  Control  of  Foreign 
Relations,"  in  the  American  Political  Science  Review,  Vol.  XI,  p.  24. 

17  Between  May,  1920,  and  October,  1924,  the  Secretariat  of  the  League  of  Nations 
registered  764  treaties.  The  average  is  now  about  175  per  year. 

48  Thus  treaties  of  arbitration,  treaties  providing  for  the  investigation  of  disputed 
facts,  and  treaties  obliging  the  parties  to  submit  their  disputes  to  the  Permanent  Court 
of  International  Justice  limit  their  freedom  in  respect  to  the  making  of  war  and  the 
same  may  be  said  of  treaties  by  which  the  parties  obligate  themselves  not  to  employ 
certain  weapons  or  instrumentalities  for  injurying  an  enemy,  not  to  erect  fortifications 
on  their  frontiers  or  in  certain  parts  of  the  interior  or  not  to  construct  certain  types  of 
war  ships  or  ships  above  a  certain  tonnage  or  in  excess  of  fixed  ratio.  The  State's 
freedom  of  action  is  especially  limited  by  commercial  treaties  obliging  each  party  to 
admit  the  subjects  of  the  other  to  enter,  reside  and  carry  on  business  in  its  territory, 
to  own  and  dispose  of  land,  to  have  access  to  its  courts,  to  attend  its  public  schools, 
to  be  exempt  from  conscription  and  compulsory  loans,  to  receive  the  same  protection 
in  their  persons  and  property  as  are  afforded  to  nationals  and  to  depart  freely  with 
their  goods  and  effects  in  case  of  war. 

49  See  notably  the  so-called  White  Slave  Convention  (analyzed  by  Renault  in  9 
Rev.  Gen.  497  ff.),  the  Radio  Telegraph  Convention,  the  North  Fisheries  Con- 
vention, the  Convention  for  the  Simplification  of  Customs  Formalities,  the  Conven- 
tion of  February  9,  1920,  concerning  Spitsbergen,  the  Washington  and  Genoa 
international  labor  conventions,  the  Barcelona  and  Geneva  Conventions  of  1921  and 
1923  relative  to  communications,  transit,  etc.  As  to  the  nature  of  the  limitations  created 
by  the  last-mentioned  conventions  see  De  Visscher,  Droit  International  des  Com- 
munications, especially  pp.  7  ff. 
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The  fact  that  the  limitations  established  by  conventions  are  self- 
imposed  does  not  affect  their  character  as  actual  restrictions  upon  the 
freedom  of  the  parties.50  Theoretically  any  party  may  break  them  or 
repudiate  them  in  toto,  but  in  fact  its  right  to  do  so  is  not  admitted  and 
in  practice  it  is  rarely  done,  for  the  principle  pacta  sunt  servanda  is  uni- 
versally recognized  to  be  the  foundation  of  conventional  international 
law.  The  only  way  by  which  a  state  may  preserve  its  sovereignty  unim- 
paired is  by  refusing  to  enter  into  conventions  which  place  restrictions 
upon  its  exercise.  The  right  to  so  refuse,  of  course,  belongs  to  every  state, 
but  under  the  conditions  of  modern  international  life  the  assumption  of 
treaty  obligations  and  the  admission  of  restraints  upon  national  liberty  of 
action  is,  in  fact,  often  a  matter  of  necessity  rather  than  of  choice  if 
national  rights  and  national  interests  are  to  be  secured  and  advanced.51 
A  state  which  should  persistently  refuse  to  admit  any  conventional  limita- 
tions whatever  upon  its  sovereignty  would  ultimately  find  itself  outside 
the  pale  of  international  intercourse  and  deprived  of  rights  which  are 
essential  to  its  existence  and  progress. 

The  old  theory  of  absolute  sovereignty  vis  a  vis  other  states  fitted  in 
very  well  with  the  actual  conditions  of  international  society  at  the  time 
it  was  formulated  by  the  jurists.  Today  the  situation  is  totally  different. 
In  the  place  of  an  "anarchy  of  sovereignties"  we  have  a  society  of  inter- 
dependent states,  bound  by  law  and  possessing  a  highly-developed 
solidarity  of  interests.  Economically  the  world  has  become  in  large  degree 
a  unit;  it  has  acquired  the  character  of  a  delicate  organism,  each  part 
of  which  is  affected  by  whatever  occurs  in  other  parts.52  Writers  are  not 
in  agreement  as  to  when  the  transformation  of  the  international  com- 
munity from  an  aggregation  of  "distinct  sovereignties,"  as  Marshall  char- 

60  Schiicking  (op.  tit.,  p.  122)  pertinently  points  out  that  these  who,  while  admitting 
that  the  State  may  be  bound  by  its  own  will,  deny  that  it  can  be  bound  by  a  foreign 
will  are  in  error,  since  self-imposed  obligations  in  fact  involve  the  subjection  of  the 
State  to  the  control  of  a  foreign  will.  Thus  where  a  State  obligates  itself  by  treaty  to 
surrender  fugitive  criminals,  upon  the  demand  of  another  State,  it  is  no  longer  free 
to  act  upon  its  own  will  but  must  obey  the  will  of  a  foreign  government  when  a  just 
demand  for  extradition  is  made. 

81  Compare  Wehberg,  the  Problem  of  an  International  Court  of  Justice  (translated 
by  Fenwick),  p.  3;  and  Von  Liszt,  Das  Volkerrecht,  p.  10.  Chief  Justice  Marshall,  in 
the  case  of  the  Exchange  v.  McFaddon,  while  affirming  the  "absolute  and  exclusive" 
sovereignty  of  every  nation  within  its  own  territory  added  that  their  "mutual  benefit 
being  promoted  by  intercourse  with  each  other  and  by  an  interchange  of  those  good 
offices  which  humanity  dictates  and  its  wants  require,  all  sovereigns  have  consented 
to  a  relaxation  in  practice  ...  of  that  absolute  and  complete  jurisdiction  .  .  .  which 
sovereignty  confers." 

82  Norman  Angell  in  his  The  Great  Illusion  (especially  Chap.  3)  and  in  his  America 
and  the  New  World  State  (Chap.  1)  has  pointed  out  how  delicate  is  this  organism 
and  how  easily  economic  and  financial  disturbances  in  one  part  of  the  world  react 
upon  other  parts.  Compare  also  Wehberg,  op.  tit.,  pp.  1  ff. 
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acterized  it,  into  a  juridical  society  of  states  actually  took  place.  The 
date  is  immaterial;  the  fact  that  the  transformation  had  already  taken 
place  even  before  the  establishment  of  the  League  of  Nations  is  ad- 
mitted by  nearly  all  writers  on  international  law.53  For  a  long  time  the 
society  of  states  was  without  organization  or  institutions  and  it  is  not 
yet  fully  organized,  but  it  was  never  purely  anarchistic  as  Jellinek  as- 
serted,54 from  the  time  it  came  to  be  regarded  as  being  governed  by  law. 
Respectable  authority  indeed  is  not  lacking  for  the  view  that  even 
before  the  establishment  of  the  League  of  Nations  the  world  had  already 
advanced  from  the  stage  of  a  mere  society  and  had  acquired  the  char- 
acter of  a  federation  possessing  a  corporate  juristic  personality,  and  that 
the  law  by  which  the  rights  and  duties  of  its  members  in  their  relations 
with  one  another  are  determined  is  imposed  upon  them  by  the  society  of 
states  and  is  not  the  result  of  agreement  among  them.55  Those  who  adopt 
this  view  maintain,  quite  logically,  that  the  law  of  the  society  of  states 
is  superior  to  the  law  of  any  particular  member  and  that  the  term  "inter- 
national" law  is  therefore  self -contradictory  and  unscientific  and  should 
be  replaced  by  some  such  term  as  "super-national"  or  "supranational" 
law.56  If  we  disregard  the  legal  theory  and  consider  the  facts  and  prac- 
tice we  shall  find  much  to  support  this  view. 

53  See  notably  Westlake,  Collected  Papers,  p.  3;  Pillet,  1  Rev.  Gin.  3;  Rivier,  Droit 
des  Gens,  Vol.  I,  p.  8;  Jitta,  La  Renovation  du  Droit  International,  pp.  185-186;  Hill, 
World  Organization,  Chap.  3;  Lawrence,  The  Society  of  Nations,  Chap.  1;  and  the 
resolution  of  the  American  Institute  of  International  Law  adopted  at  Havana,  January 
23,  1917. 

84  See  Oppenheim's  criticism  of  Jellinek's  view,  The  Future  of  International  Law 
(1921),  p.  9.  As  Oppenheim  points  out  organization  is  not  essential  to  the  existence 
of  a  juridical  society. 

K  Such  was  the  thesis  of  the  late  Alpheus  H.  Snow  who  asserted  that  "it  is  not 
going  beyond  the  fact  to  say  that  at  the  present  time  the  nations  and  peoples  of  the 
world  are,  by  agreements,  by  commerce,  by  relationships,  and  by  institutions  indis- 
solubly  and  federally  united,  so  that  they  together  constitute  a  body  politic  and 
corporate  which  is  the  law-giving  personality  above  the  nations."  He  adds  that  it  is 
not  necessary  that  it  should  be  formally  created  as  an  institution,  its  functions  defined 
and  organs  and  agents  provided;  it  exists  by  recognition  of  the  nations,  that  is,  by 
society  at  large.  See  his  article  "The  Law  of  Nations,"  6  American  Journal  of  Inter- 
national Law  (1912),  p.  894;  also  his  American  Philosophy  of  Government,  p.  427. 
French  translation  in  Ret?.  Gen.,  1912,  pp.  309,  318.  Compare  also  Scott,  The  Recom- 
mendations of  Havana  Concerning  International  Organization  (1917),  pp.  40-41. 

M  So  Mr.  Snow  maintained  in  the  article  cited  above.  Compare  also  Hull,  Proceed- 
ings American  Society  of  International  Law  (1911),  pp.  280-289,  who  advocates  a 
somewhat  similar  change  of  terminology.  See  also  Pillet,  5  Revue  General,  p.  87,  and 
Krabbe  (op.  cit.,  pp.  245-246),  who  remarks  that  the  term  "international"  law  is  really 
a  misnomer  and  that  since  "the  law  of  nations  has  now  developed  into  a  supernational 
constitutional  law  it  would  be  better  in  the  future  to  use  this  term,  thus  carrying  out 
in  terminology  the  parallelism  between  national  and  supernational  law."  Sir  James 
Fitzjames  Stephen  in  his  History  of  the  Criminal  Law  of  England  (Vol.  II,  p.  35) 
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Whichever  view  we  adopt  regarding  the  legal  nature  of  the  society 
of  states,  we  are  bound  to  reject  the  theory  that  in  fact  it  is  nothing  more 
than  an  anarchy  of  sovereignties.  In  its  present  state  of  development  the 
absolutist  conception  of  sovereignty,  viewed  in  its  external  manifestations, 
is  wholly  incompatible  with  the  existence  of  that  society  and  it  ought  to 
be  abandoned  along  with  that  other  useless  fiction  known  as  the  equality 
of  states.57 

As  already  stated  above,  the  term  is  not  only  inapt,  unscientific,  and 
confusing,  but  the  notion  itself  is  misleading  and  even  dangerous  since 
it  gives  rise  to  illusions  and  creates  a  mentality  which  has  often  proved 
to  be  an  obstacle  to  the  maintenance  of  peace  and  the  advancement  of 
the  common  interests  of  states.  The  pretended  "prerogative"  of  sover- 
eignty has  often  been  invoked  to  justify  national  conduct  which  was  in 
violation  of  the  rights  of  other  states  and  the  common  interests  of  the 
society  of  states.  It  has  afforded  the  basis  of  the  claim  asserted  by  states 
to  close  rivers  to  navigation  by  peoples  inhabiting  the  upper  territory 
through  which  they  flow,  to  forbid  the  transmission  of  radio  telegrams 
through  the  air  above  their  territory,58  to  exclude  foreign  aircraft  from 
navigating  the  air  above  them,59  to  confiscate  the  property  of  aliens,  and 
to  repudiate  debts  due  to  foreign  bondholders.60 

observed  that  international  law  is  not  law  so  far  as  it  is  international  nor  international 
so  far  as  it  is  law. 

57  Westlake  suggests  that  the  term  should  be  replaced  by  the  word  "independence," 
which  is  a  negative  conception  and  implies  the  notion  of  freedom  from  the  control  of 
other  states  rather  than  the  right  of  a  superior  to  command  and  control  an  inferior. 
Scelle,  op.  cit.,  p.  94,  also  advocates  this  change  of  terminology  on  the  ground  that 
"independence"  connotes  an  idea  of  social  relations  among  States  analogous  to  the 
liberty  of  individuals.  In  fact  the  term  "sovereignty"  envisaged  from  the  point  of  view 
of  its  external  manifestations  is  used  by  many  writers  on  international  law  as  synony- 
mous with  "independence."  See  the  discussion  by  Crane  in  his  The  State  in  Constitu- 
tional and  International  Law,  pp.  49  ff.  Hall,  op.  cit.,  p.  19,  remarks  that  the  theory 
of  absolute  sovereignty  is  not  necessary  to  the  concept  of  a  legal  relation  between 
States.  Brierly  (article  cited)  suggests  that  since  the  traditional  theory  of  sov- 
ereignty is  qualified  by  actual  practice,  it  might  be  reformulated  on  the  basis  of  the 
analogy  found  in  the  municipal  law  of  many  states  by  which  qualifications  are  im- 
posed on  the  ownership  and  use  of  private  property.  On  this  point  see  also  Phillimore, 
International  Law,  Vol.  I  (1st  ed.),  p.  433,  and  Vol.  II,  p.  313. 

M  Rolland,  "La  Telegraphie  sans  Fil  et  le  Droit  des  Gens,"  13  Rev.  Gen.  75;  Fou- 
chille,  "La  Telegraphie  sans  Fil  et  le  Droit  International,"  47  Revue  de  Droit  Int.  et 
de  Leg  Comp.,  pp.  7  ff. 

59  A  right  now  definitely  affirmed  by  the  International  Air  Convention  of  1919. 
(Art.  1.) 

60  See  the  reply  of  the  Soviet  government  of  Russia  to  the  Genoa  Conference  (New 
York  Times,  May  12,  1922).  The  late  Senor  Drago  in  an  article  entitled  "Les  Emprunts 
d'Etat  et  leurs  Rapports  avec  la  Politique  Internationale,"  published  in  the  Revue 
GenSrale  de  Droit  International  for  1907,  pp.  251  ff.,  invoked  the  principle  of  national 
sovereignty  to  sustain  an  argument  that  when  a  State  defaults  in  the  payment  of 
bonds  held  by  foreigners,  or  even  repudiates  them,  other  States  whose  nationals  sus- 
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An  almost  superstitious  attachment  to  the  theory  and  the  disinclina- 
tion to  abate  a  jot  or  tittle  of  the  substance  has  been  the  chief  obstacle  to 
the  organization  of  the  world  for  the  promotion  of  common  economic 
interests  and  the  establishment  of  safeguards  for  the  maintenance  of  the 
general  peace.  As  is  well-known,  the  conventions  of  1907  for  the  creation 
of  the  International  Court  of  Arbitral  Justice  and  the  International  Prize 
Court  were  opposed  on  the  ground  that  the  obligation  which  they  estab- 
lished to  have  recourse  to  the  former  and  to  allow  appeals  from  national 
courts  to  the  latter  would  amount  to  a  surrender  of  the  sovereignty  of 
the  states  which  were  parties  thereto.61  Those  who  so  contended  over- 
looked, however,  the  important  facts  that  the  establishment  of  both 
courts  was  a  purely  contractual  matter  depending  upon  the  voluntary 
consent  of  the  states  which  ratified  the  Conventions,  that  the  duration 
of  both  Conventions  was  limited,  and  that  by  their  express  terms  the 
privilege  of  denunciation  was  reserved  to  the  parties.  The  ratification  of 
the  Conventions  would,  therefore,  have  entailed  no  surrender  of  sover- 
eignty any  more  than  is  involved  in  the  assumption  of  other  treaty  obliga- 
tions.62 It  is  hardly  necessary  to  add  that  the  supposed  loss  of  sovereignty 
which  it  would  entail  has  constituted  the  main  argument  against  the 
United  States  joining  the  League  of  Nations  or  even  cooperating  with  it 
in  the  accomplishment  of  its  more  important  objects. 

tain  losses  in  consequence  thereof  have  no  right  to  protest  or  intervene.  The  issuing 
of  bonds,  he  argued,  is  a  power  of  sovereignty  and  there  is  no  denial  of  justice  in  the 
failure  to  pay  them,  because  there  is  no  international  court  with  jurisdiction  to  hear 
and  determine  complaints  arising  therefrom.  See  the  trenchant  criticism  of  this  per- 
version of  the  concept  of  sovereignty,  by  Sir  John  Fischer  Williams  in  the  Bibliotheca 
Visseriana,  Vol.  II,  pp.  21  ff. 

It  may  be  observed  that  during  the  controversy  in  1901  between  Venezuela  and 
certain  foreign  governments  relative  to  claims  for  unpaid  bonds  issued  by  the  Vene- 
zuelan government,  and  held  by  nationals  of  the  other  governments,  the  Venezuelan 
government,  invoking  the  rights  of  sovereignty  in  domestic  matters,  insisted  that  the 
national  laws  of  Venezuela  were  conclusive  as  to  the  merits  of  the  claims  in  con- 
troversy. This  contention,  of  course,  was  not  admitted  and  it  was  denied  by  the  mixed 
commissions  to  which  the  claims  were  ultimately  submitted.  See  G.  W.  Scott,  "Use 
of  Force  to  Recover  on  Contract  Claims,"  2  American  Journal  of  International  Law, 
p.  82. 

61  Such  was  the  contention  of  Barbosa,  Beernaert,  Carlin,  and  others.  Their  argu- 
ments are  summarized  by  Nippold,  in  Die  Zweite  Haager  Friedens  Konferenz,  Bd.  I, 
pp.  93  ff.  Such  also  was  the  contention  of  Von  Liszt,  Das  Volkerrecht,  p.  13,  and  Pohl 
in  a  monograph  entitled  Deutsche  Prisengerichtbarkeit;  Ihre  Reform  durch  das 
Haager  Abkommen  vom  18  October  1917  (Tubingen,  1911).  Pohl  argued  that  an 
international  prize  court  would  be  a  super  (uberstaatliche)  institution  to  which  states 
would  be  subordinate. 

82  This  was  pointed  out  by  Schiicking,  op.  cit.,  pp.  99,  122,  124;  by  Hold  von 
Ferneck,  Eine  Lanze  filr  den  Prisenhof,  Zeitschrift  fur  Volkerrecht  und  Bundes- 
staatsrecht,  Bd.  6  (1913),  pp.  1  ff.  Compare  also  Oppenheim,  The  Future  of  Inter- 
national Law,  p.  44,  and  Root,  15  American  Journal  of  International  Law,  p.  8. 
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It  may  not  be  improper  to  observe  that  governments  and  statesmen  in 
their  attitude  toward  the  rights  of  sovereignty  have  not  always  applied 
the  same  standard  to  other  states  which  they  insist  must  be  applied  to 
their  own;  that  is,  while  claiming  for  their  own  country  an  absolute  and 
unlimited  sovereignty  they  have  on  occasions,  asserted  that  the  sover- 
eignty of  other  states  is  qualified  and  limited  by  the  rights  of  all.63  Thus 
in  controversies  that  have  arisen,  the  view  of  a  particular  government  as 
to  whether  sovereignty  is  unlimited  or  qualified  has  often  depended  upon 
the  answer  to  the  question,  whose  sovereignty  was  actually  involved,  its 
own  or  that  of  the  other  party? 

It  is  entirely  natural  that  states  should  manifest  a  reluctance  to  assume 
obligations  the  effect  of  which  would  be  to  limit  their  own  freedom  of 
action  and  especially  those  which  involve  in  any  degree  a  renunciation 
of  what  they  consider  their  sovereignty.  As  an  eminent  French  jurist  re- 
marks, 

The  theory  of  absolute  and  exclusive  sovereignty,  flatters  the  national  pride, 
favors  ambition  and  gives  the  illusion  of  security.  Pride  rejoices  in  being  master 
and  in  not  being  obliged  to  bow  before  any  other  master;  ambition  finds 
pleasure  in  the  right  of  undertaking  everything  for  which  strength  promises 
success;  the  mirage  of  omnipotence  gives  to  weakness  the  illusion  that  absolute 
sovereignty  covers  it  and  that  the  state  can  not  without  peril  renounce  this 
shadow  of  protection.6* 

It  is  believed,  however,  that  this  reluctance  of  states  to  admit  even 
self-imposed  limitations  upon  their  own  freedom  has  often  been  due  in 
part  to  a  misconception  of  what  is  really  involved  in  the  acceptance  of 
such  limitations,  and  in  part  to  the  failure  to  appreciate  fully  the  benefits 
which  would  result  to  themselves  and  to  the  community  of  states,  in  the 

83  American  statesmen  have  uniformly  maintained  the  theory  of  the  absolute  and 
exclusive  sovereignty  of  the  United  States,  but  during  the  controversy  with  Colombia 
concerning  the  Isthmian  Canal  treaty  it  was  contended  by  high  authority  that  the 
sovereignty  of  Colombia  was  limited  by  the  right  of  other  states  to  have  the  canal 
constructed  in  any  event.  Compare  the  following  from  an  address  of  Mr.  Elihu  Root 
on  "The  Ethics  of  the  Panama  Question"  before  the  Union  League  Club  of  Chicago, 
February  22,  1904  (printed  in  Senate  Document  No.  471,  63rd  Congress,  2d  Session, 
p.  39):  "By  the  rules  of  right  and  justice  universally  recognized  among  men  and 
which  are  the  law  of  nations,  the  sovereignty  of  Colombia  over  the  Isthmus  of  Panama 
was  qualified  and  limited  by  the  right  of  the  other  civilized  nations  of  the  earth  to 
have  the  canal  constructed  across  the  Isthmus  and  to  have  it  maintained  for  their  free 
and  unobstructed  passage."  As  a  universal  principle  equally  applied,  this  view  we 
believe  is  sound,  but  in  the  particular  controversy  it  was  put  forward  by  those  who 
asserted  it  as  a  justification  of  conduct  by  their  own  government,  the  rightfulness  of 
which  was  denied  by  that  one  whose  sovereignty  had  been  contested.  Would  they 
have  admitted  the  validity  of  the  principle  asserted  if  it  had  been  applied  to  their 
own  country? 

84  Dupuis,  Le  Droit  des  Gens  et  les  Rapports  des  Grandes  Puissances,  p.  495. 
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reciprocal  assumption  of  obligations  and  the  renunciation  of  unlimited 
freedom  of  action.  In  fact,  no  surrender  of  sovereignty  results  from  the 
voluntary  assumption  of  contractual  obligations;  sovereignty  is  lost  only 
when  a  state  has  been  deprived,  against  its  will,  of  its  freedom  of  action, 
by  an  external  power.65  It  is  hardly  necessary  to  observe  also  that  the 
renunciation  of  liberty  of  conduct  through  treaty  engagements  is  usually 
reciprocal;  whatever  one  party  renounces  the  other  party  or  parties  re- 
nounce equally,  so  that  as  among  themselves  they  are  all  left  on  the 
same  footing  of  equality  as  before  the  renunciation. 

Manifestly,  if  every  state  should,  in  practice,  conform  its  conduct  to 
the  theory  of  absolute  sovereignty  and  refuse  to  assume  any  obligations 
which  involved  restrictions  upon  the  exercise  of  its  sovereignty,  the  con- 
dition of  international  society  would,  indeed,  be  that  which  Hobbes  in 
his  day  conceived  it  to  be.  Limitations  upon  liberty  is  the  price  which 
must  be  paid  for  all  social  progress,  whether  it  be  local,  national,  or  inter- 
national. All  advance  in  the  development  of  conventional  international 
law,  in  the  progress  of  international  organization,  and  in  the  promotion 
of  the  common  interests  of  the  community  of  states,  has  come  through 
mutual  restraint  and  concession  voluntarily  imposed  or  granted  by 
states.66  Particular  states  have  often  found  that  their  own  security  and 
welfare  could  be  better  promoted  by  surrendering  their  sovereignty  and 
uniting  in  federal  unions  rather  than  by  remaining  independent. 

More  and  more,  states  in  general  have  found  it  to  their  advantage  to 
accept  limitations  upon  their  freedom;  they  have  found  that  the  benefits 
obtained  thereby  usually  more  than  compensate  for  the  loss  of  the  free- 
dom thus  sacrificed;  often  indeed  it  has  been  a  matter  of  necessity  in 
order  to  acquire  essential  rights  and  advantages  which  could  not  other- 
wise be  obtained.  It  is  believed  that  the  guiding  principle  which  should 
be  followed  in  determining  whether  an  international  obligation  can  be 
safely  assumed  or  a  restriction  upon  national  sovereignty  accepted,  should 
be  sought  less  in  the  extent  of  the  obligation  than  in  the  value  of  the 
object  sought  to  be  accomplished.  The  price  exacted  may  sometimes  seem 
excessive,  yet  the  object  to  be  achieved  may  be  of  immense  value  to  the 
state  and  of  inestimable  benefit  to  international  society  as  a  whole. 

05  Compare  Oppenheim,  The  Future  of  International  Law,  p.  11. 

06  Compare  on  this  point  the  remarks  of  the  late  Secretary  of  State,  P.  C.  Knox, 
before  the  Pennsylvania  Society  of  New  York,  December  11,  1909,  published  in  4 
American  Journal  of  International  Law  181,  and  an  address  of  Viscount  Grey  on  the 
League  of  Nations,  New  York  Times,  lune  30,  1918. 
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THE  FUNCTION  AND  SCOPE  OF  CODIFICATION  IN 
INTERNATIONAL  LAW* 

Mr.  Chairman,  ladies  and  gentlemen:  Whether,  as  Lord  Robert  Cecil 
asserted  in  the  First  Assembly  of  the  League  of  Nations,  we  have  not 
yet  reached  the  stage  where  it  is  desirable  to  codify  international  law— 
a  view  which  is  held  by  a  good  many  other  English  jurists— it  is  un- 
necessary to  discuss  here,  even  if  my  time  permitted.  It  is  sufficient  to 
say  that  the  world  appears  to  have  reached  a  contrary  conclusion.  In 
these  circumstances,  the  only  questions  with  which  we  are  now  con- 
cerned relate  to  the  scope  of  the  task  and  the  methods  of  procedure  by 
which  it  can  be  achieved  in  the  most  intelligent,  practicable,  and  ex- 
peditious manner. 

It  is  quite  clear  that  what  the  public  demands  is  something  more  than 
codification  in  the  restricted  sense  in  which  the  term  is  commonly  under- 
stood by  lawyers  and  text-writers,  that  is,  a  mere  restatement  in  written 
and  orderly  form  of  the  existing  well  settled  rules,  mainly  of  the  custom- 
ary law.  It  was  this  latter  sort  of  codification  which  the  Brussels  Confer- 
ence of  1874  undertook  in  respect  to  the  laws  of  land  warfare— "to  conse- 
crate," in  the  language  of  the  president  of  the  conference,  "the  rules 
universally  admitted."  It  was  this  sort  of  codification  also  which  the 
Declaration  of  London  represented,  at  least  in  the  opinion  of  its  authors 
as  expressed  in  the  preamble. 

Codification  in  this  narrow  sense  would  be  a  relatively  simple  task,  and 
while  it  would  possess  the  advantages  which  flow  from  clearness  and 
precision  of  statement  in  the  law,  jurists  are  not  lacking  who  doubt 
whether  the  benefit  would  be  worth  the  time  and  effort  required  to 
achieve  it. 

Whatever  the  facts  may  be  as  to  this,  the  advocates  of  codification 
today  are  not  content  with  a  mere  restatement  of  the  existing  rules.  They 
demand,  in  addition,  the  alteration,  rehabilitation,  and  readaptation  to 
new  and  changed  conditions,  of  rules  which  have  become  inadequate, 
out  of  date,  or  obsolescent.  More  important  still,  they  demand  an  exten- 
sion of  the  empire  of  the  law  to  cover  a  multitude  of  relationships  which 
have  become  international  in  character,  but  which  at  present  are  regu- 
lated by  the  municipal  law  of  the  various  states  which  compose  the  inter- 
national community. 

*  From  the  Proceedings  of  the  American  Society  of  International  Law,  Vol.  XX 
(1926). 

[358] 


CODIFICATION  IN  INTERNATIONAL  LAW  359 

Now  this  clearly  involves  the  reaching  of  agreement  as  to  what  the 
law  shall  be  in  respect  to  many  matters  concerning  which  there  are  no 
existing  rules  of  international  law.  In  short,  it  involves  legislation,  although 
its  advocates  persist  in  calling  it  codification,  which  it  certainly  is  not. 
Nevertheless,  it  is  not  sufficient  to  reject  it  merely  because  it  is  masquer- 
ading under  the  cloak  of  an  unscientific  terminology.  The  desirability  of 
the  undertaking  should  be  judged  upon  its  intrinsic  merits  without  refer- 
ence to  the  accuracy  or  inaccuracy  of  the  terms  by  which  it  is  popularly 
described. 

The  demand,  it  is  submitted,  is  a  natural  and  legitimate  one.  As  every- 
body knows,  the  progress  of  international  law  has  lagged  behind  the 
development  of  international  relations,  with  the  result  that  the  role  which 
it  has  played  in  serving  the  common  interests  of  the  international  com- 
munity has  admittedly  been  disappointing.  What  an  English  judge  re- 
cently said  in  regard  to  the  function  and  development  of  the  common 
law  may  be  equally  said  of  international  law.  He  observed  that  the  com- 
mon law  "must  face  and  deal  with  changing  and  novel  circumstances. 
Unless  it  can  do  that,  it  fails  in  its  function  and  declines  in  dignity  and 
value.  An  expanding  society  demands  an  expanding  common  law."  All 
will  agree  with  our  colleague,  Professor  Hyde,  that  "the  welfare  of  inter- 
national society  requires  a  fresh  enunciation,  by  codification  or  other- 
wise, of  the  principles  of  law  that  are  hereafter  to  govern  the  conduct 
of  states." 

The  tentative  list  of  subjects  proposed  by  the  Committee  on  Progressive 
Codification  suggests  appropriate  starting  points,  though  of  course  it  is 
not  intended  to  be  exhaustive.  All  recognize  that  there  is  an  urgent  need 
for  agreement  upon  general  rules  in  respect  to  the  status  of  state-owned 
ships  employed  as  ordinary  carriers  of  commerce,  upon  international 
extradition,  upon  certain  aspects  of  the  question  of  the  acquisition  and 
loss  of  nationality,  upon  the  international  responsibility  of  states  for  in- 
juries sustained  by  aliens,  and  upon  most  of  the  other  subjects  suggested 
by  the  committee.  There  is,  however,  room  for  doubt  as  to  whether  the 
same  urgency  exists  in  regard  to  the  need  of  agreement  upon  certain 
other  matters  which  the  committee  has  placed  upon  its  list,  such  as  the 
privileges  and  immunities  of  diplomatic  representatives,  measures  for 
the  suppression  of  piracy,  and  the  exploitation  of  the  products  of  the 
sea.  I  venture  to  suggest  that  agreement  upon  rules  and  principles  rela- 
tive to  such  matters  as  state  succession,  international  servitudes,  the  pro- 
tection of  submarine  cables,  the  interpretation  of  treaties,  conditions  upon 
which  new  states  and  de  facto  governments  should  be  recognized  and  the 
status  of  those  which  are  unrecognized,  and,  finally,  perhaps  suitable 
criteria  for  distinguishing  between  domestic  and  international  affairs  and 
between  justiciable  and  non-justiciable  disputes,   for  the  purpose   of 
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arbitration,  would  be  of  more  importance  and  is  therefore  more  urgent. 

I  am  informed  that  there  has  been  considerable  pressure  from  some 
of  the  members  of  the  committee  in  favor  of  taking  up  the  laws  of  war 
and  neutrality,  but  it  has  decided,  wisely  in  my  opinion,  not  to  occupy 
itself,  for  the  present  at  least,  with  that  part  of  international  law.  In  my 
judgment,  the  time  has  arrived  when  statesmen  and  jurists  should  de- 
vote less  of  their  time  and  energies  to  the  formulation  of  rules  as  to  how 
the  general  killing  shall  be  carried  on  and  the  instruments  which  may  be 
employed  in  doing  it,  and  more  to  the  reaching  of  agreements  upon  rules 
which  shall  govern  states  in  their  normal  and  peaceful  relations. 

Nevertheless,  there  are  certain  questions  relative  to  the  legal  effects  of 
the  existence  of  a  state  of  war  which,  it  sems  to  me,  stand  on  a  different 
footing  and  upon  which  general  rules  are  desirable.  Such  are  the  effect 
of  war  upon  treaties,  upon  executory  contracts  between  parties  who 
subsequently  become  enemies,  upon  the  capacity  of  enemy  aliens  to 
resort  to  the  courts  for  the  protection  and  enforcement  of  their  legal 
rights,  and  upon  the  liability  of  their  property  to  confiscation.  As  is  well 
known,  the  status  of  treaties  and  private  contracts  at  the  close  of  the  late 
war  was  one  of  great  confusion  and  chaos;  there  was  a  wide  difference  of 
opinion  as  to  the  effect  which  the  war  had  upon  them,  and  the  whole 
matter  had  to  be  adjusted  by  the  treaties  of  peace;  that  is,  their  status 
was  determined  by  the  victorious  belligerents  under  circumstances  in 
which  passions  and  animosities,  as  well  as  juridical  principles,  affected 
the  decisions  reached. 

Aside  from  the  much  controverted  Article  23  of  the  Hague  Convention 
of  1907  relative  to  the  conduct  of  war  on  land,  which  was  intended  by 
its  authors  to  insure  to  enemy  aliens  the  right  of  recourse  to  the  courts 
for  the  enforcement  of  their  contractural  rights,  but  which  has  been 
interpreted  otherwise  by  the  British  Foreign  Office  and  the  English  courts, 
the  whole  matter  of  the  rights  of  enemy  aliens  lies  outside  the  domain 
of  international  law. 

Now  I  come  to  the  procedure  and  methods  of  codification.  The  sugges- 
tion of  some  jurists,  among  them  Professor  Baker  of  London,  Dr.  Hans 
Wehberg  of  Berlin,  and  our  distinguished  Chairman,  Professor  Reeves, 
that  the  development  of  international  law  might  better  be  left  to  an 
international  court  if  there  were  one  with  appropriate  jurisdiction,  is  not 
likely  to  find  general  approval,  if  it  is  meant  to  imply  that  the  court 
should  have  power  to  make  rules  of  law  where  there  are  none.  The  objec- 
tion to  the  whole  idea  was  well  expressed  by  Mr.  Nielson  in  his  argument 
before  the  Anglo-American  Mixed  Claims  Commission  in  the  Philippine 
Cable  Case,  and  illustrations  of  it  are  often  found  in  the  special  agree- 
ments by  which  disputes  are  referred  to  arbitration  and  which  lay  down 
the  rules  of  law  which  the  arbitrators  are  required  to  apply.  For  this  very 
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reason  most  jurists  consider  that  the  establishment  of  an  international 
court  has  accentuated  rather  than  diminished  the  necessity  for  codifica- 
tion. 

It  is  submitted  that  the  determination  of  the  law  in  cases  in  which  the 
usage  of  different  nations  is  not  uniform,  or  which,  as  is  not  infrequently 
the  case,  is  directly  in  conflict,  is  a  legislative  rather  than  a  judicial  func- 
tion, and  states  generally  are  not  likely  to  consent  to  confer  that  power 
upon  an  international  tribunal.  The  development  of  the  law,  therefore, 
must  take  place  through  other  agencies  and  by  other  processes  than 
judicial  interpretation. 

Without  going  into  detail,  I  venture  to  suggest  that  there  are  three 
stages  through  which  the  process  of  all  intelligent  codification  must  go 
and  three  different  sets  of  bodies  and  authorities  which  must  participate 
and  collaborate  in  the  task. 

The  first  of  these,  the  preliminary  task  of  assembling  and  organizing 
the  materials  and  of  drafting  the  projets,  should  be  confided  to  a  rela- 
tively small  body,  preponderantly  jurists,  but  including  experts  in  other 
fields  than  the  law— military,  naval,  aeronautic,  martime— depending  upon 
the  nature  of  the  branches  of  the  law  which  it  is  proposed  to  codify. 
Some  jurists  like  Mr.  Root  and  Judge  Baldwin  are  of  the  opinion  that 
these  experts  should  be  neither  government  functionaries  nor  private 
persons  appointed  by  governments  as  their  representatives,  for  the  reason 
that  in  such  cases  there  is  too  great  a  likelihood  that  they  will  be  diplo- 
mats or  even  politicians,  and  who  in  any  case  will  regard  themselves  as 
advocates  of  the  traditional  views  and  practices  of  their  own  country.  In 
all  probability  they  would  be  subject  to  instructions  and  therefore  not 
free  to  accept  compromises  and  conclude  agreements  which  varied  from 
their  instructions. 

The  objections  appear  to  me  to  be  sound  and  valid.  Codification  by  an 
international  conference  representing  the  whole  body  of  states,  such  as 
is  now  being  advocated  in  this  country,  is  objectionable  unless  it  is  pre- 
ceded by  this  technical  preliminary  work  of  experts.  Such  a  conference 
would  necessarily  be  a  general  assembly,  and  therefore  too  large,  too 
cumbersome,  and  too  unwieldy  to  perform  the  difficult  and  necessarily 
slow  work  of  codification.  The  experience  of  the  two  Hague  Peace  Con- 
ferences afforded  convincing  evidence  of  this  fact.  Mr.  Root  has  re- 
marked that  the  work  of  the  first  Hague  Conference  would  have  been  a 
"complete  failure"  had  it  not  been  for  the  preliminary  technical  work 
which  had  been  done  by  the  Institute  of  International  Law  and  which 
was  available  to  the  conference.  Three  of  the  best  examples  of  recent 
international  codification,  the  Air  Convention  of  1919,  the  Statute  of 
the  Permanent  Court,  1920,  and  the  proposed  Rules  for  the  Regulation 
of  Aerial  Warfare,  1922,  were  all  the  work  of  relatively  small  bodies 
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(committees  or  commissions)  of  experts.  Their  elaboration  by  unwieldy 
diplomatic  conferences  would  have  been  quite  impossible. 

Professor  P.  J.  Baker,  of  the  University  of  London,  has  raised  an  objec- 
tion to  codification  by  what  he  calls  "lawyers'  commissions"  for  the  reason, 
he  says,  that  questions  of  policy  are  certain  to  arise  and  the  solutions 
proposed  by  lawyers  are  not  likely  to  commend  themselves  to  govern- 
ments whose  ratifications  must  be  obtained.  It  is  a  fair  question  to  raise, 
however,  whether  the  recommendations  of  a  technical  commission  of  the 
League,  which  he  prefers  to  lawyers'  commissions,  would  prove  any  more 
acceptable  to  governments.  As  I  have  indicated,  any  commission  which 
is  charged  with  the  drafting  of  a  code  which  embraces  rules  concerning 
military,  naval,  aerial,  maritime,  and  other  non-legal  matters,  should 
and  most  likely  will  be  composed  in  part  of  experts  who  are  not  lawyers. 
As  to  the  determination  by  such  a  commission  of  questions  of  policy,  it 
is  not  assumed  that  its  role  will  include  this  task.  That  will  rather  devolve 
upon  the  conference  to  which  the  draft  will  be  submitted,  and  which 
represents  the  second  stage  in  the  process  as  I  conceive  it.  Questions  of 
policy  will  there  be  threshed  out  and  agreements  reached. 

Finally,  the  draft  as  thus  agreed  upon  will  be  referred  to  the  various 
governments  for  their  acceptance,  and  this  represents  the  third  and  final 
stage  in  the  procedure.  Thus  in  the  process  the  jurists  and  other  technical 
experts,  the  statesmen  and  diplomats  in  conference,  and  the  various  gov- 
ernments will  collaborate  and  have  a  voice.  This  is  the  course,  I  take  it, 
which  the  Council  and  Assembly  of  the  League  had  in  mind  in  constitut- 
ing the  present  committee  on  codification.  When  its  report  is  made, 
another  commission  will  be  appointed  to  prepare  a  draft  or  drafts;  they 
will  be  laid  before  a  general  conference  representing  the  whole  body 
of  states,  and  whatever  is  agreed  upon  will  be  referred  to  the  various 
governments  for  their  consideration  and  decision. 

Professor  Baker  and  Profesor  Hudson  appear  to  prefer  the  method  of 
codification  which  has  been  followed  heretofore,  and  lately  with  con- 
siderable success,  namely,  through  the  agency  of  "law-making  confer- 
ences." Now  that  we  have  the  League  of  Nations,  through  whose  ma- 
chinery conferences  can  be  quickly  summoned  and  which  has  its  various 
technical  commissions  well  equipped  to  do  the  necessary  preparatory 
work,  there  is  no  need,  they  argue,  to  have  recourse  to  lawyers'  com- 
missions. 

It  may  be  observed,  however,  that  the  League  does  not  possess  technical 
commissions  or  other  machinery  for  elaborating  drafts  of  codes  covering 
many  matters  of  international  law,  some  of  which  the  committee  on  codi- 
fication has  placed  upon  its  tentative  list  as  being  in  urgent  need  of 
codification.  It  has  no  commission  which  is  specially  qualified  to  prepare 
drafts  of  codes  dealing  with  extradition,  nationality,  prescription,  jurisdic- 
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tion  over  foreign  merchant  vessels,  and  numerous  other  questions.  It  is 
not  easy  to  see,  therefore,  how  the  services  of  jurists  can  be  dispensed 
with. 

Whatever  procedure  is  adopted,  one  thing  is  clear:  Any  achievement 
which  approximates  a  complete  codification  of  international  law,  even 
if  we  exclude  the  law  of  war,  must,  if  it  is  thoroughly  done,  require  a 
long  period  of  time.  It  is  submitted  that  the  task  should  be  done  by  piece- 
meal; it  must  be  codification  by  compartments,  as  it  were.  It  should  begin 
with  those  matters  upon  which  agreement  is  most  urgent  and  pass  from 
these  to  others,  somewhat  as  the  excellent  work  of  the  Institute  of  Inter- 
national Law  has  proceeded.  Considering  the  magnitude,  the  difficult 
nature  of  the  task,  and  the  existing  constitutional  arrangements  which 
make  necessary  the  approval  of  governments,  it  must  necessarily  be  a  slow 
process.  Festina  lente  is  the  rule  upon  which  we  ought  to  proceed.  Those 
who  appear  to  think  it  can  be  done  in  the  course  of  a  few  months  would 
do  well  to  remember  that  the  most  notable  achievement  under  the  name 
of  codification  since  Napoleon's  day— the  preparation  of  the  German  Civil 
Code— was  the  work  of  a  generation  of  study,  discussion,  and  of  criticim. 
The  first  commission  of  jurists  which  elaborated  the  preliminary  draft, 
labored  for  thirteen  years  on  it.  A  second  commission  bestowed  six  years 
more  of  labor  upon  it.  It  was  finally  adopted  in  July,  1896,  twenty-two 
years  after  the  task  was  begun.  Is  it  likely  that  the  preparation  of  an 
international  code,  a  vastly  more  difficult  task,  will  require  less  time? 
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LA  PARTICIPATION  DES  ETATS-UNIS  DE  L'AMERIQUE 

DU  NORD  A  LA  COUR  PERMANENTE  DE 

JUSTICE  INTERNATIONALE* 

L' adoption  le  27  janvier  1926  par  le  Senat  dune  resolution  portant  con- 
sentement  a  I'adhesion  des  Etats-Unis  aii  protocole  du  16  decembre  1920 
sur  le  statut  de  la  Cour  permanente  de  justice  internationale  a  ete  ac- 
cueillie  avec  enthousiasme  comme  le  couronnement  victorieux  d'une  lutte 
longue  de  trois  ans  menee  en  Amerique  par  les  fideles  amis  de  la  Cour. 

Bien  que  le  vote  du  Senat  ait  fait  ressortir  76  voix  contre  17  en  faveur 
de  I'adhesion  (soit  14  de  plus  que  les  deux  tiers  exiges  par  la  Constitu- 
tion), ce  triomphe  n'a  ete  en  aucune  maniere  une  victoire  definitive,  pour 
la  raison  que  le  consentement  du  Senat  a  la  ratification  finale  du  protocole 
par  le  President  est  subordonnee  a  l'acceptation  par  les  quarante-huit 
autres  Puissances  signataires  des  cinq  reserves  faites  par  le  Senat.  Tant 
que  cette  acceptation  n'aura  pas  ete  formellement  et  sans  conditions 
donnee  par  les  quarante-huit  Etats,  membres  actuels  de  la  Cour,  le  Presi- 
dent n'aura  pas  le  pouvoir  constitutionnel  de  ratifier  le  protocole.  Les 
Etats-Unis  ne  sont  done  pas  encore  membres  de  la  Cour;  et,  en  presence 
du  caractere  qu'offrent  certaines  des  reserves  que  Ton  demande  aux  puis- 
sances signataires  d'accepter,  il  serait  manifestement  premature  de  pre- 
tendre  que  le  vote  du  Senat  a  equivalu  a  l'admission  des  Etats-Unis  a 
la  Cour.  Neanmoins  l'extraordinaire  majorite  qui  a  marque  le  consente- 
ment du  Senat  constitue  en  soi  un  reel  triomphe;  et,  que  les  reserves  sous 
lesquelles  ce  consentement  a  ete  donne  soient  ou  ne  soient  pas  acceptables 
pour  les  autres  signataires,  le  vote  senatorial  n'en  constitue  pas  moins  un 
important  progres,  le  plus  grand  en  realite  que  l'Amerique  ait  enregistre 
depuis  la  fin  de  la  guerre  dans  la  voie  d'une  politique  de  cooperation  avec 
les  autres  Etats  pour  le  maintien  de  la  paix  du  monde. 

La  decision  du  Senat  est  en  parfait  accord  avec  la  tradition  historique 
des  Etats-Unis:  en  effet,  en  aucun  pays,  les  hommes  d'Etat  ni  le  peuple 
n'ont,  avec  plus  de  ferveur  ni  plus  de  Constance,  plaide  la  cause  de  l'arbi- 
trage  et  du  reglement  judiciaire  des  controverses  internationales,  que  ne 
l'ont  fait  ceux  de  l'Amerique;  le  nombre  veritablement  important  de 
cas  d'arbitrage  auxquels  la  Nation  des  Etats-Unis  a  ete  partie  depuis  son 
independance  (pas  moins  de  80  au  total)  est  une  preuve  manifeste  de  la 
foi  nationale  dans  l'efficacite  de  ce  precede  pour  regler  les  litiges  inter- 
nationaux.  Un  des  arguments  les  plus  solides  avance  durant  le  dernier 

*From  the  Revue  GSn4ral  de  Droit  International  Public,  Vol.  XXIII  (1926). 
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debat  par  les  protagonistes  de  la  participation  americaine  a  la  nouvelle 
Cour  de  Justice  Internationale  a  ete  que  la  Cour  elle-meme  est  en  realite 
d'idee  intrinsequement  americaine  et  que  l'Amerique  ne  pouvait  la  repu- 
dier  sans  s'exposer  a  l'accusation  d'inconstance  et  d'insincerite. 

L'idee  d'un  tribunal  international  (plusieurs  types  en  furent  donnes) 
avait  ete  deja  plaidee  par  six  presidents  de  la  Republique  a  la  suite: 
Cleveland,  McKinley,  Roosevelt,  Taft,  Harding  et  Coolidge.  Plusieurs 
Secretaires  d'Etat  avaient  egalement  pris  l'initiative  de  mener  a  bonne 
fin  l'etablissement  de  semblable  tribunal;  et  tous  deux,  les  partis  demo- 
cratique  et  republicain,  dans  leurs  programmes  nationaux  de  1924, 
avaient  proclame  leur  adhesion  a  la  presente  cour.1 

Leminent  Secretaire  d'Etat  John  Hay,  dans  ses  instructions  a  la  dele- 
gation americaine  a  la  premiere  conference  de  la  Haye  de  1899,  faisant 
allusion  a  l'interet  perseverant  et  toujours  grandissant  temoigne  par  le 
peuple  des  Etats-Unis  a  la  creation  d'une  Cour  internationale,  disait  d'elle 
quelle  traduisait  les  «  desirs  et  les  aspirations  de  cette  nation  »,  et  il  don- 
nait  pour  directive  aux  delegues  de  proposer  un  plan  de  tribunal  inter- 
national, dont  la  contexture  etait  annexee  a  leurs  instructions,  et  d'user 
de  toute  leur  influence,  de  la  maniere  la  plus  effective,  pour  entrainer 
son  adoption.  Comme  on  le  sait,  cette  proposition  et  bien  d'autres  en- 
core en  faveur  d'une  Cour  de  justice  internationale,  n'aboutirent  pas.  Un 
grand  desappointement  s'ensuivit  dans  la  delegation  americaine.  Et  si 
dans  son  rapport  elle  ecrivait  de  la  Cour  d'arbitrage  qui  avait  ete  etablie 
en  place  du  tribunal  propose  par  elle,  que  «  sans  doute  on  la  trouverait 
imparfaite  »  elle  s'aventurait  a  esperer  qu'elle  serait  le  germe  qui  don- 
nerait  progressivement  naissance  a  un  organisme  meilleur.2  Les  Ame- 
ricains  ont  tire  quelque  orgueil  du  fait  que  sur  les  dix-sept  cas  ayant 
fait  l'objet  d'une  decision  de  la  part  des  Tribunaux  extraits  de  la  liste 
de  la  Haye,  les  Etats-Unis  ont  ete  partie  au  premier,  qu'ils  ont  ete  partie 
dans  deux  autres  qui  ont  suivi  et  qu'ils  vont  etre  partie  dans  le  dix-hui- 
tieme  cas  qui  sera  bientot  tranche  (cas  de  File  de  Palmas),  soit  au  total 
quatre.3 

La  delegation  a  la  seconde  conference  de  la  Haye  en  1907  recut  comme 
instructions  de  M.  Elihu  Root  qui  dans  l'intervalle  etait  devenu  Secre- 
taire d'Etat,  de  faire  tout  ce  qui  serait  en  son  pouvoir  pour  amener  «  un 

1  Deja,  en  1890,  le  Congres  des  Etats-Unis  adopta  une  resolution  par  laquelle  il 
demandait  au  President  d'entrer  en  negociation  avec  les  autres  puissances  a  propos 
du  reglement  pacifique  par  1'arbitrage  des  differends  que  les  parties  seraient  incapables 
de  regler  par  la  voie  diplomatique.  Congressional  Record,  51e  congres,  lre  session, 
partie  3,  Vol.  XXI,  p.  2986. 

2  Scott,  The  Hague  Peace  Conferences,  Vol.  XI,  p.  14. 

*  Un  cinquieme  cas,  entre  les  Etats-Unis  et  la  Norvege  en  1922,  a  ete  decide  sous 
les  auspices  de  l'ancienne  cour  d'arbitrage,  bien  que  en  fait  aucun  des  arbitres  n'ait 
ete  pris  parmi  ses  membres. 
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developpement  du  tribunal  de  la  Haye  dans  le  sens  dun  tribunal  per- 
manent compose  de  juges  qui  fussent  des  juges  et  rien  d'autre,  qui  fus- 
sent  payes  sur  la  base  de  traitements  appropries,  qui  n'eussent  aucune 
autre  occupation  et  qui  consacrassent  tout  leur  temps  a  l'examen  et  au 
jugement  des  causes  internationales  d'apres  des  methodes  juridiction- 
nelles  avec  la  claire  conscience  de  leur  responsabilite  de  juges.  Ces 
juges  devaient  etre  pris  dans  tous  les  pays,  de  telle  sorte  que  les  divers 
systemes  de  droit  et  de  procedure,  que  les  langues  principales  fussent 
equitablement  representees.  La  Cour  enfin  devait  etre  revetue  d'une 
dignite,  d'une  consideration  et  d'un  rang  tels  que  les  juristes  les  meil- 
leurs  et  les  plus  capables  pussent  accepter  d'y  etre  nommes  et  que  ses 
jugements  meritassent  l'absolue  confiance  du  monde  entier.4  » 

M.  Root  faisait  ressortir  les  defauts  de  la  vieille  Cour  d'arbitrage  et  de- 
veloppait  les  avantages  manifestes  du  reglement  judiciaire  par  une  veri- 
table Cour  de  justice  sur  l'arbitrage  par  des  Tribunaux  constitues  «  ad 
hoc  »,  composes  souvent  d'hommes  qui  ne  sont  pas  d'eminents  juristes 
et  qui  n'ont  pas  toujours  le  sens  de  cette  responsabilite  juridictionnelle 
qui  est  le  propre  des  membres  des  veritables  tribunaux.  M.  Choate,  pre- 
mier delegue  des  Etats-Unis  a  la  deuxieme  conference  de  la  Haye,  assist^ 
avec  talent  par  ses  collegues,  dirigea  leurs  efforts  incessants  vers  la  rea- 
lisation de  la  Cour  esquissee  par  M.  Root  dans  ses  instructions.  Leur  disil- 
lusion et  celle  de  la  nation  des  Etats-Unis  en  general  fut  tres  grande  lors- 
que  la  conference  se  manifesta  impuissante  a  aboutir  a  un  accord  sur  la 
methode  de  designation  des  juges  a  la  Cour  de  Justice  arbitrate  proposee 
et  dont  le  plan  avait  ete  approuve  par  la  Conference  autant  dire  a  l'una- 
nimite. 

Se  refusant  a  abandonner  tout  espoir  de  constituer  une  semblable 
Cour,  le  Secretaire  d'Etat  Knox,  en  1909,  proposa  aux  puissances  que  la 
Cour  Internationale  des  Prises,  en  faveur  de  laquelle  s'etait  prononcee 
la  conference  de  1907,  fut  investie  de  la  juridiction  internationale  en 
place  de  la  Cour  proposee  de  justice  arbitrate;  mais  la  Grande-Bretagne 
ne  voulut  pas  ratifier  la  convention  sur  la  Cour  des  prises  et  naturelle- 
ment  son  refus  mit  fin  aux  efforts  tentes  par  M.  Knox  dans  ce  sens.5 

Dans  son  adresse  contenant  les  quatorze  points,  le  President  Wilson 
insistait  sur  l'etablissement  d'une  Cour  internationale.  II  fut  meme  pre- 
sident de  la  commission  qui  soumit  a  la  Conference  de  la  Paix  le  projet 
du   pacte   qui   prevoyait   l'etablissement   d'une   semblable    Cour.6    Son 

*  La  delegation  americaine,  peut-on  remarquer,  fut  la  seule  qui  recut,  de  son 
gouvernement,  l'instruction  formelle  de  presenter  un  projet  de  Cour  et  de  d£fendre 
son  adoption. 

6  Pour  le  texte  de  la  proposition  voyez  le  American  Journal  of  International  Law, 
Vol.  IV  (Sup.),  p.  102,  et  suiv.,  voyez  aussi  Paul  Fauchille,  Droit  international  public, 
t.  II,  p.  598.  6  Hudson,  The  Permanent  Court  of  International  Justice,  p.  5. 
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collegue,  le  Secretaire  d'Etat  Robert  Lansing,  lui  aussi  insistait  vigoureuse- 
ment  pour  que  fut  creee  une  Cour  internationale,7  appuye  en  cela  par 
le  Colonel  House,  autre  plenipotentiaire  americain.  En  tant  que  membre 
du  comite  des  juristes  qui  elabora  le  statut  de  la  Cour  prevu  par  le  Pacte 
de  la  Societe  des  Nations,  un  citoyen  americain,  M.  Root,  rendit  tout  spe- 
cialement  des  services  signales  et  ce  fut  sa  solution  du  probleme  de  la  se- 
lection des  juges  —  probleme  qui  avait  amene  le  naufrage  de  la  Cour  de 
Justice  arbitrate  proposee  en  1907  —  qui  fut  adopte  par  le  Comite,  puis 
plus  tard  par  le  Conseil  et  par  l'Assemblee  de  la  Societe  des  Nations.8 
Finalement  il  est  a  peine  necessaire  d'ajouter  que,  parmi  les  premiers 
juges  elus  a  la  Cour  se  trouva  un  Americain,  l'eminent  jurisconsul  John 
Rassett  Moore.  C'est  pour  ces  raisons  que  les  partisans  de  la  Cour  aux 
Etats-Unis  ont  affirme  qu'elle  etait  en  une  grande  partie  une  conception 
americaine,  que  juristes  et  hommes  d'Etat  l'avaient  des  le  debut,  pronee, 
et,  par  un  labeur  sans  repit,  mise  sur  pied;  et  que,  le  reve  enfin  realise, 
ils  ne  pouvaient  plus,  sans  contradiction  avec  eux-memes  et  sans  honte, 
la  repudier  sans  donner  une  claire  justification  de  leur  conduite  au  reste 
du  monde. 

Le  24  fevrier  1923,  le  President  des  Etats-Unis,  M.  Harding,  dans  une 
adresse  au  Senat,  lui  demanda  de  consentir  a  l'adhesion  des  Etats-Unis  au 
protocole  de  la  Cour,  sous  certaines  reserves.  II  rappelait  que  la  nation 
americaine  avait  tenu  une  place  importante  dans  le  mouvement  en  faveur 
de  letablissement  de  ce  haut  tribunal  et  il  exprimait  l'opinion  que  le  sen- 
timent public  du  pays  etait  « irresistiblement  en  faveur  de  la  pleine  par- 
ticipation »  et  de  l'acceptation  des  obligations  qu'impliquait  la  participa- 
tion. Les  reserves  auxquelles  le  President  faisait  allusion  furent  formu- 
lees  par  le  Secretaire  d'Etat,  M.  Hughes,  et  publiees  dans  un  lettre  du 
27  fevrier  au  President,  laquelle  fut  deposee  devant  le  Senat  en  meme 
temps  que  la  recommandation  presidentielle.  Et  ces  reserves  portaient  en 
substance:  1°  que  l'adhesion  des  Etats-Unis  ne  devrait  pas  etre  interpre- 
ted comme  impliquant  la  moindre  relation  juridique  entre  eux  et  la  So- 
ciete des  Nations,  ou  la  moindre  obligation  aux  termes  du  pacte;  2°  que 
les  Etats-Unis  seraient  autorises  a  participer  sur  un  pied  d'egalite  avec  les 
autres  Etats  au  choix  des  juges;  3°  que  les  Etats-Unis  paieraient  une  part 
equitable  des  depenses  de  la  Cour  selon  determination  d'appropriation 


'Lansing  Peace  negotiations,  Chap.  11. 

8  Hudson,  op.  cit.,  p.  174,  et  Bustamante:  The  World  Court,  p.  115.  Le  travail 
du  comite  des  juristes  est  resume  par  James  Brown  Scott  qui  a  participe  aux 
deliberations  du  comite  dans  la  publication  n°  35  du  departement  de  Droit  inter- 
national de  la  Dotation  Carnegie  pour  la  paix  internationale.  Voyez  aussi  Root:  "The 
Constitution  of  an  international  Court  of  justice,"  American  Journal  of  International 
Law,  p.  1  et  suiv. 


368  STUDIES  IN  INTERNATIONAL  LAW 

par  le  congres  des  Etats-Unis;  4°  que  le  Statut  de  la  Cour  ne  serait  pas 
amende  sans  le  consentement  des  Etats-Unis. 

Dans  sa  lettre  au  President,  M.  Hughes  rememorait  l'attitude  tradition- 
nelle  des  Etats-Unis  en  ce  qui  concerne  l'institution  d'une  Cour  Perma- 
nente  et  pronait  l'adhesion  au  protocole  tout  a  fait  conforme,  disait-il,  a 
la  tradition  et  au  sentiment  de  l'Amerique.  Le  President  Coolidge,  qui  est 
venu  a  la  presidence  a  la  mort  de  M.  Harding,  dans  son  message  annuel  au 
congres  du  6  decembre  1923,  renouvela  la  recommendation  de  son  prede- 
cesseur  en  faveur  de  l'adhesion  des  Etats-Unis  sous  les  memes  reserves. 

La  Cour,  disait-il,  n'est  peut-etre  pas  «  parfaite  »,  mais  du  moins  c'est 
l'oeuvre  due  aux  efforts  conjugues  de  maintes  nations.  Le  President  fai- 
sait  remarquer  que  la  question  de  la  participation  de  l'Amerique  n'etait 
pas  une  question  de  politique  de  partis;  et  il  precisait  avec  a-propos  que 
les  questions  de  politique  de  partis  n'ont  pas  de  place  dans  la  conduite 
des  relations  etrangeres  du  pays.  Dans  differentes  adresses  publiques  qui 
suivirent,  il  exprima  le  desir  que  les  Etats-Unis  devinssent  membre  de  la 
Cour.  Mais  manquant  des  qualites  de  chef  qui  ont  distingue  les  Presidents 
Roosevelt  et  Wilson,  il  fut  incapable  d'activer  le  Senat.  En  realite  il  s'y 
employa  peu.  II  se  contenta  de  recommander  la  Cour  a  l'examen  favo- 
rable des  senateurs,  sans  user  de  son  pouvoir  officiel  pour  influencer  leur 
action,  ce  qui  fit  croire,  dans  certains  milieux,  que  l'interet  qu'il  portrait 
a  l'adhesion  de  l'Amerique  a  la  Cour  manquait  pour  le  moins  d'enthou- 
siasme. 

Malheureusement  le  President  du  puissant  comite  senatorial  des  re- 
lations etrangeres  auquel  fut  soumise  la  recommendation  du  President 
etait  ce  veteran  de  la  politique,  le  senateur  Lodge,  irreductible  adversaire 
de  l'adhesion  de  l'Amerique  au  protocole.  Pendant  de  longs  mois  on  ne 
put  decider  le  Comite  a  faire  un  rapport  ni  pour,  ni  contre  la  recomman- 
dation  du  President;  et  l'opinion  se  repandit  que  le  Comite  etait  bien 
resolu  a  laisser  la  proposition  mourir  de  sa  belle  mort  dans  ses  cartons, 
comme  il  avait  fait  en  maintes  occasions  pour  se  soustraire  a  la  respon- 
sabilite  de  se  prononcer  soit  favorablement  soit  defavorablement  sur  les 
traites  qui  lui  etaient  soumis  aux  fins  de  rapport.  Dans  l'intervalle,  le 
sentiment  public  commenca  a  se  manifester.  De  tous  les  coins  du  pays 
des  protestations  furent  adressees  au  Senat  et  des  demandes  formulees 
pour  qu'il  envisageat  enfin  la  proposition  d'adhesion  au  protocole,  du 
President.  Des  organisations  nationales  d'Etat,  ou  locales,  comprenant 
l'Association  du  Rarreau  americain,  la  Ligue  nationale  des  femmes  elec- 
trices,  la  Chambre  nationale  de  Commerce,  la  Federation  americaine  du 
travail,  la  Legion  americaine  composee  des  veterans  de  la  guerre  mon- 
diale,  la  Federation  americaine  des  professeurs  et  nombre  d'autres  uni- 
rent  leurs  protestations.  Ces  temoignages  et  d'autres  non  moins  evidents 
ne  laisserent  aucun  doute  sur  le  sentiment  irresistible  du  pays  en  faveur 
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de  la  participation  americaine  a  la  Cour  de  justice.  Devant  cette  manifes- 
tation publique  qui  allait  presque  jusqu'a  l'exaltation  populaire,  le  sena- 
teur  Lodge,  reelu  dans  l'intervalle  au  Senat  dans  le  Massachusetts  sur  un 
programme  approuvant  la  Cour  et  l'adhesion,  rompit  alors  le  silence  et 
suggera  en  place  de  la  Cour  actuelle  un  autre  tribunal  different  denomme 
«  Cour  Mondiale  de  Justice  Internationale  »,  dont  les  juges  devaient  etre 
elus  par  un  College  electoral  constitue  par  un  Comite  general  compose 
de  representants  nommes  par  les  Puissances  signataires  et  par  un  comite 
special  compose  de  representants  des  cinq  grandes  puissances  (sans  y 
comprendre  l'Allemagne  et  la  Russie)  et  des  quatre  autres  puissances.9 

Son  projet  equivalait  a  proposer  aux  quarante-huit  puissances  membres 
de  la  Cour  existante  de  l'abandonner,  de  la  jeter  par  dessus  bord  et  de  la 
remplacer  par  un  nouveau  Tribunal  plus  conforme  a  la  conception  du 
distingue  senateur  du  Massachusetts.  Que  la  proposition  fut  mise  en 
avant  avec  le  dessein  sciemment  projete  de  retarder  la  decision  par  de 
longues  et  interminables  negotiations  necessaires  avec  les  autres  puis- 
sances signataires,  que  son  auteur  fut  sincere  dans  sa  croyance  que  le  tri- 
bunal de  son  initiative  possedait  des  merites  superieurs  a  ceux  de  l'ac- 
tuelle  Cour,  nous  n'avons  pas  a  en  juger  ici.  Mais  quel  qu'ait  ete  son  reel 
dessein,  la  supposition  que  les  quarante-huit  puissances  signataires  pour- 
raient  etre  amenees  a  detruire  la  Cour  qu'elles  avaient  construite  (et  dont 
elles  avaient  entiere  satisfaction)  pour  eriger  sur  ses  mines  une  architec- 
ture concue  par  la  fertile  imagination  d'un  unique  senateur  des  Etats- 
Unis,  etait  vraiment  absurde.  Sa  proposition  trouva  peu  de  partisans 
en  Amerique  et  fut  rejetee  par  le  Comite  dont  il  etait  president.  Finale- 
ment,  le  24  mai  1924,  quinze  mois  apres  l'envoi  au  Senat  de  la  recom- 
mandation  du  president  Harding,  le  Comite  cedant  a  la  pression  popu- 
laire fit  enfin  un  rapport.  A  la  majorite  de  10  voix  contre  6,  il  rejeta  la 
proposition  Harding-Coolidge  et  recommanda  l'adhesion  au  protocole 
sous  les  memes  reserves,  mais  aussi  a  la  nouvelle  condition  que  la  Cour 
serait  disjointe  de  la  Ligue.  Les  details  du  projet  furent  elabores  par  le 
senateur  Pepper  qui,  comme  le  senateur  Lodge,  etait  horrifie  a  la  pensee 
dune  participation  possible  de  l'Amerique  a  une  Cour  internationale, 
creature  et  organe  de  la  Ligue  des  Nations.  Dans  ses  grandes  lignes,  son 
plan  prevoyait  que  les  juges  seraient  elus,  non  pas  par  le  Conseil  ou  1' As- 
sembled de  la  Ligue  mais  par  un  «  Conseil  et  une  Assemblee  des  signa- 
taires. » 

Les  corps  electoraux  pourraient  etre  et  seraient  vraisemblablement 
composes  identiquement  des  memes  personnes,  mais  siegeraient  non  pas 
comme  representants  de  la  Ligue,  mais  comme  representants  des  puis- 

9  Le  texte  de  sa  proposition  a  ete  publie  dans  le  New  York  Times  du  9  mai  1924. 
II  est  analyse  et  critique  par  le  professeur  Manley  O.  Hudson  dans  le  meme  journal 
du  18  mai  1924. 
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sances  signataires  du  protocole.  Pourvus  de  noms  differents  pour  exercer 
leur  fonction  electorate,  ils  seraient  ainsi  completement  dissocies  de  la 
Ligue,  et  les  representants  americains  qui  siegeraient  avec  eux  ne  seraient 
pas  exposes  a  se  laisser  contaminer  par  la  contagion  de  la  Ligue  ou 
dangereusement  empetrer  dans  la  complication  des  affaires  de  l'Europe. 

Le  «  plan  »  Pepper  contenait  seize  amendements  au  statut  existant  de 
la  Cour.  Le  plus  important  prevoyait  l'exclusion  de  l'lrlande  et  des  Domi- 
nions Britanniques  dotes  du  Self  Government  (Canada,  Australia,  Nou- 
velle-Zelande,  et  Sud-Afrique)  de  la  participation  au  choix  des  juges.  Le 
distingue  senateur  n'elevait  aucune  objection  a  la  participation  des  petits 
Etats  tels  que  l'Abyssinie,  St-Domingue,  Liberia  et  Haiti  a  l'election  des 
juges,  tout  en  restant  adversaire  de  la  clause  qui  donnait  a  l'Empire  bri- 
tannique  sept  voix  pour  l'election.  Son  hostilite  a  la  Ligue  se  reconnais- 
sait  a  la  structure  de  son  plan  qui  eliminait  tout  rapport  avec  elle.  Ainsi, 
les  clauses  du  statut  qui  concernaient  les  notifications  aux  membres  de 
la  Ligue,  par  l'intermediaire  du  Secretariat  du  Conseil  ou  de  l'Assemblee, 
etaient  supprimees,  de  telle  sorte  que  le  Gouvernement  des  Etats-Unis  ne 
fut  pas  mis  dans  l'obligation  d'adresser  la  moindre  communication  a 
n'importe  quel  organe  ou  fonctionnaire  de  la  Ligue.  Dans  ses  lettres  et 
son  esprit  le  «  plan  »  etait  une  insulte  gratuite  a  la  Ligue  dont  il  se  pro- 
posal de  saper  1  edifice  et  un  affront  a  la  Grande-Bretagne  et  aux  Domi- 
nions Britanniques.  Aussi  est-il  difficile  d'imaginer  que  Pepper  ait  pu 
serieusement  escompter  l'acquiescement  de  ces  puissances  a  de  tels 
amendements. 

Le  grand  journal  americain,  le  New  York  Times,  qualifiait  justement  le 
projet  de  «  burlesque  »  et  les  six  membres  democrates  du  Comite  qui 
n'avaient  pas  donne  leur  adhesion  au  rapport  le  definirent  comme  une 
machine  a  empecher  l'adhesion  de  l'Amerique  au  protocole.  Si,  disaient- 
ils,  la  majorite  du  Comite  avait  desire  sciemment  aneantir  les  recom- 
mandations  des  Presidents  Harding  et  Coolidge,  elle  n'aurait  pas  employe 
de  methode  plus  sure  pour  le  faire.  Les  partisans  du  «  plan  »  Pepper  ne 
cherchaient  pas,  par  un  tel  remaniement,  a  instaurer  une  Cour  plus  veri- 
tablement  mondiale  que  celle  qu'ils  voulaient  remplacer.  En  verite,  les 
changements  proposes  avaient  pour  objet  de  soulever  les  objections  d'un 
petit  groupe  de  Senateurs  adversaires  resolus  de  toute  participation  ame- 
ricaine  a  la  Cour  sous  quelque  forme  que  ce  fut.  Et,  comme  le  plan  Lodge, 
le  projet  etait  destine  a  differer  indefiniment  l'adhesion  de  l'Amerique, 
par  le  moyen  des  negotiations  prolongees  que  le  projet  rendait  neces- 
saires.  Ce  dernier  trouva  peu  de  sympathie  populaire  dans  le  pays  et  le 
sentiment  public  en  faveur  de  l'adhesion  sous  les  reserves  Harding-Coo- 
lidge  continua  a  grandir  en  force  au  cours  des  mois  qui  vinrent. 

En  attendant,  une  cause  de  puissante  opposition  a  la  Cour  disparut  a 
la  mort,  a  l'automne  1924,  du  senateur  Lodge.  La  situation  cependant  ne 


LA  COUR  PERMANENTE  DE  JUSTICE  371 

fut  pas  amelioree  par  l'avenement  a  la  presidence  du  Comite  des  affaires 
etrangeres  de  son  successeur  le  senateur  Borah  qui  etait,  comme  le  sena- 
teur  Lodge,  un  vigoureux  adversaire  de  l'adhesion  de  l'Amerique  au  pro- 
tocole  sous  les  reserves  Harding  et  Coolidge.  Comme  les  Senateurs  Lodge 
et  Pepper,  il  professait  sa  foi  dans  une  Cour  mondiale,  mais  il  ne  conside- 
rait  pas  la  Cour  existante  comme  un  veritable  tribunal  mondial.  En  con- 
sequence, il  desirait  la  voir  remplacer  par  une  autre,  construite  sur  sa 
propre  conception  d'une  Cour  veritablement  mondiale.  Et,  comme  Lodge 
et  Pepper,  il  se  flattait  apparemment  de  l'esperance  que  les  quarante-huit 
puissances  signataires  pourraient  etre  amenees  a  abandonner  la  Cour  exis- 
tante qu'elles  avaient  mise  au  monde,  pour  une  autre  de  conception  dif- 
ferente,  de  conception  Borah. 

Sous  sa  presidence,  le  Comite  des  relations  exterieures  continua  sa 
vieille  politique  d'atermoiement  et  d'inaction.  L'opinion  publique  plus 
active  et  mieux  organisee  maintenant  demandait  avec  une  vigueur  tou- 
jours  croissante  au  Senat  de  se  decider  en  faveur  de  la  proposition  Har- 
ding-Coolidge.  Le  Senat  fut  submerge  de  petitions,  memoires,  protesta- 
tions et  demandes  d'individus  ou  d'organisations  politiques,  religieuses, 
educationnelles,  economiques,  de  tous  caracteres  possibles  en  un  mot. 

A  travers  le  pays  une  vaste  propagande  s'organisa  par  le  presse,  les 
eglises,  les  universites,  les  clubs  de  femmes,  les  ligues  d'electeurs,  les 
associations  du  Barreau,  par  toutes  sortes  de  moyens. 

Le  3  mars  1925,  la  Chambre  Nationale  des  Representants,  qui  n'a  pas 
voix  dans  la  conduite  des  affaires  etrangeres,  rompant  avec  tous  les  prece- 
dants,  adoptait  par  un  vote  presque  unanime  (301  voix  contre  28)  une  re- 
solution qui  approuvait  energiquement  la  Cour  existante  et  exprimait  son 
ardent  desir  de  voir  les  Etats-Unis  donner  leur  prompte  adhesion  au  pro- 
tocole  sous  les  reserves  proposees  par  les  Presidents  Harding  et  Coolidge. 
Dans  la  meme  resolution,  la  Chambre  declarait  qu'elle  etait  prete  a  pren- 
dre toute  mesure  necessitee  par  l'adhesion  de  l'Amerique,  ce  qui  signi- 
fiait  en  d'autres  termes  quelle  etait  prete  a  voter  les  fonds  necessaires 
pour  payer  la  quote-part  de  rAmerique  aux  depenses  de  la  Cour. 

En  raison  de  quoi,  et  devant  l'incontestable  evidence  d'un  desir  qui 
emanait  de  la  plus  grande  partie  de  la  nation,  le  petit  groupe  des  « irre- 
ductibles  »  fut  oblige  de  faire  des  concessions  et  se  decida  a  autoriser  le 
Senat  a  prendre  en  consideration,  le  17  decembre  1925,  une  resolution  sur 
l'adhesion  de  l'Amerique  au  protocole.  Mais  alors,  par  le  jeu  des  anti- 
ques procedures  du  Senat,  elle  se  trouva  livree  a  la  merci  d'un  seul  Sena- 
teur «  qui  peut,  en  instituant  un  interminable  debat,  empecher  le  vote 
d'une  proposition  a  laquelle  il  est  oppose  ». 

Ce  pouvoir  d'obstruction  dans  le  passe  a  frequemment  ete  mis  en  ceu- 
vre  avec  de  detestables  resultats  par  des  Senateurs  a  robustes  poumons, 
qui  a  bout  de  souffle  se  faisaient  relayer  par  des  collegues  de  leur  parti 
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ou  par  le  Secretaire  du  Senat  requis  de  lire  de  longs  extraits  de  docu- 
ments que  le  Senateur  «  contrebandier  »  desirait  voir  figurer  au  compte 
rendu,  dans  le  corps  de  son  discours.  Avant  que  le  memorable  debat 
commence  le  17  decembre  eut  quelque  peu  progresse,  quelques-unes  des 
plus  severes  « irreductibles  »  firent  connaitre  leur  intention  de  differer, 
indefiniment  si  possible,  le  vote,  par  le  moyen  du  privilege  du  debat  illi- 
mite.  Par  bonheur  toutefois,  en  prevision  d'abus  probables  du  privilege, 
le  Senat  avait,  au  cours  de  la  guerre  mondiale,  amende  ses  regies  de  pro- 
cedure en  ce  sens  que,  avec  le  consentement  des  deux  tiers  du  Senat,  le 
reglement  de  «  cloture  »  pouvait  etre  applique  pour  limiter  a  une  heure 
le  temps  de  parole  de  chaque  Senateur. 

Cette  disposition  fut  alors  invoquee  par  beaucoup  plus  des  deux  tiers 
du  Senat  et  mise  en  application  le  25  Janvier  1926,  malgre  la  vigoureuse 
protestation  d'un  petit  nombre  d'  « irreductibles »  qui  comprenaient 
maintenant  que  leur  dernier  espoir  d'aneantir  la  resolution  d'adhesion 
par  un  debat  sans  fin  etait  a  tout  jamais  perdu.  Dans  ces  conditions,  le 
debat  fut  termine  en  deux  jours,  et  comme  il  est  dit  plus  haut,  le  Senat, 
par  un  vote  de  76  voix  contre  17,  le  27  Janvier,  vota  son  consentement  a 
l'adhesion  de  l'Amerique  au  protocole  sous  les  reserves  envisagees  plus 
loin. 

Comme  l'intention  avouee  des  « irreductibles  »  d'empecher  le  vote, 
dejouee  par  l'adoption  du  reglement  de  cloture,  ces  irreductibles  orien- 
terent  leurs  efforts  vers  l'adoption  de  reserves  qui  seraient  inacceptables 
pour  les  autres  puissances  signataires  (ce  qui  empecherait  la  participa- 
tion americaine  a  la  Cour)  ou  en  cas  d'echec  de  cette  manoeuvre  vers 
l'adoption  de  reserves  qui,  autant  que  possible,  amoindriraient  les  effets 
de  la  participation  de  l'Amerique  a  la  Cour. 

Une  multitude  d'objections  a  l'adhesion  de  l'Amerique  furent  mises 
en  avant  par  les  Senateurs  de  l'opposition  et  leurs  partisans  dans  le  pays. 
Certaines  concernaient  la  Cour  elle-meme;  mais  la  plupart  etaient  basees 
sur  le  pretendu  abandon  par  les  Etats-Unis  de  leur  politique  tradition- 
nelle  et  historique  de  non  intervention  dans  les  affaires  de  l'Europe  et  le 
danger  qui  pouvait  en  decouler  pour  la  Nation.  Le  plus  habile  et  le  plus 
influent  adversaire  etait  le  Senateur  Borah,  President  du  Comite  des  af- 
faires etrangeres.  Invoquant  qu'il  n'y  avait  pas  un  ensemble  de  lois  inter- 
nationales  capables  de  lier  les  decisions  de  la  Cour,  il  arguait  que  la  codi- 
fication du  Droit  International  devait  preceder  l'etablissement  dune  Cour 
internationale,  en  d'autres  termes  que  l'Amerique  devait  differer  son 
entree  a  la  Cour  tant  que  cette  derniere  ne  serait  dotee  d'un  «  code 
de  Droit  international  »  accepte  par  les  «  differentes  Nations  du  monde.  » 
II  paraissait  ignorer  deux  choses:  d'abord  qu'il  existe  justement  un  large 
ensemble  de  lois  internationales  adoptees  par  toutes  les  nations  civilisees; 
et  aussi  que  le  reglement  de  maintes  questions,  telles  que  l'interpreta- 
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tion  des  traites  ne  necessite  nullement  l'intervention  des  regies  du  droit 
international.  En  tous  cas,  si  l'Amerique  devait  attendre  juqu'a  ce  qu'un 
code  complet  de  droit  international  rut  etabli,  son  entree  a  la  Cour  devait 
necessairement  etre  reculee  jusqu'a  une  date  lointaine.  On  peut  aussi 
observer  qu'en  raison  de  l'habitude  bien  connue  du  Senateur  Borah  de 
faire  fi  de  l'opinion,  il  n'y  a  pas  de  raison  de  supposer  que,  si  un  code 
de  droit  international  agree  par  toutes  les  nations  arrivait  a  la  porte  du 
Senat  des  Etats-Unis  pour  y  recevoir  la  benediction  et  l'agrement  de 
cette  auguste  Assemblee,  il  recut  l'approbation  de  M.  le  Senateur  Borah. 

En  attendant,  le  Senateur  Borah  plaide  en  faveur  d'un  fantaisiste  pro- 
jet  de  «  mise  hors  la  loi »  de  la  guerre  au  moyen  d'un  accord  entre  Na- 
tions pour  la  traiter  comme  un  « crime  international. »  En  d'autres 
termes,  il  veut  bannir  la  guerre  par  une  simple  decision,  sans  emploi  de 
la  force,  sans  coercition  vis-a-vis  des  agresseurs.  Specifiquement,  il  pro- 
pose: d'abord,  la  codification  du  droit  international,  ensuite  l'etablisse- 
ment  d'une  Cour  veritablement  mondiale  a  la  place  de  la  Cour  existante 
qu'il  repudie  pour  la  raison  quelle  est  purement  et  simplement  une  Cour 
de  la  Ligue  des  Nations  et  non  pas  reellement  une  Cour  mondiale.  Le  fait 
que  la  Cour  a  l'agrement  de  cinquante-cinq  sur  soixante-trois  Nations 
independantes,  quelle  est  ouverte  sous  d'egales  conditions  a  tous  les 
Etats  qu'ils  soient  membres  ou  non  de  la  Ligue,  et  que  quelques-uns  non 
membres  de  la  Ligue  comme  l'Allemagne  ont  ete  parties  devant  elle, 
n'est  pas  suffisant,  d'apres  le  senateur  Borah,  pour  lui  meriter  la  qualifi- 
cation justifiee  de  Cour  Mondiale.  En  resume,  a  Ten  croire,  elle  ne  sau- 
rait  etre  une  veritable  Cour  Mondiale  tant  que  toutes  les  Nations  n'en  fe- 
ront  pas  formellement  parties.  Sa  Cour  a  lui  aura  competence  pour  juger 
les  agresseur,  mais  il  laisse  a  l'opinion  publique  mondiale  mise  au  cou- 
raht  des  faits  «  X execution  du  jugement.  »  Et  a  grand  renfort  de  mots 
sonores,  il  s'oppose  a  l'emploi  de  la  force  sous  aucune  forme  pour  don- 
ner  effet  aux  jugements  de  la  Cour.  II  est  a  peine  necessaire  de  dire  que 
cette  foi  dans  la  puissance  de  l'opinion  publique  n'est  guere  justifiee  par 
l'experience  du  passe;  et  son  plan  de  «  mise  hors  la  loi »  de  la  guerre 
ne  serait  pas  plus  effectif  que  les  dispositions  d'une  legislation  mettant 
le  meurtrier  hors  la  loi,  sans  prevoir  de  penalite  en  cas  d'infraction,  non 
plus  que  d'organisme  destine  a  prevenir  et  a  reprimer. 

Parmi  les  objections  generates  dressees  contre  la  participation  ameri- 
caine  a  la  Cour  permanente  etait  son  pretendu  lien  avec  la  Ligue  des  Na- 
tions. La  Cour,  fut-il  avance,  avait  creee  par  la  Ligue;  ses  juges  etaient 
elus  par  le  Conseil  et  l'Assemblee  de  la  Ligue;  ils  etaient  payes  sur  les 
fonds  de  la  Ligue,  etc.,  etc.  .  .  .  Le  senateur  Borah  en  particulier  soutint 
que  la  Cour  etait  le  Conseiller  legal  de  la  Ligue  et  quelques-uns  de  ses 
plus  violents  adversaires  soutinrent  meme  quelle  etait  soumise  au  con- 
trole  de  la  Ligue. 
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Certains,  faisant  preuve  dune  ahurissante  ignorance,  allerent  jusqu'a 
pretendre  que  la  Ligue  avait  le  pouvoir  d'etendre  ou  de  restreindre  la 
competence  de  la  Cour.  Soit  par  ignorance,  soit  par  malveillance  preme- 
ditee,  d'autres  s'obstinerent  a  confondre  la  Ligue  avec  la  Cour,  quand, 
comme  chacun  doit  le  savoir,  certains  Etats  sont  membres  de  la  Ligue 
et  ne  sont  pas  encore  signataires  du  protocole  de  la  Cour,  tandis  que 
d'autres  sont  signataires  du  protocole  mais  ne  sont  pas  membres  de  la 
Ligue.  Ceux  qui  identifiaient  la  Cour  a  la  Ligue  arguaient  que  les  parti- 
sans de  l'adhesion  de  l'Amerique  au  protocole  nourrissaient  le  dessein 
d'entrainer  les  Etats-Unis  a  entrer  dans  la  Ligue  par  la  «  porte  de  der- 
riere  »  et  que  la  Nation  ne  pouvait  pas  devenir  membre  de  la  Cour  sans 
devenir  en  meme  temps,  jusqu'a  un  certain  point,  membre  de  la  Ligue, 
et  qu'il  en  resulterait  inexorablemeiit  pour  notre  bien-aime  pays  d'etre 
un  beau  jour  «  empetre  »  dans  la  complication  des  affaires  europeennes, 
en  violation  de  toute  sa  politique  historique  et  des  traditions  etablies  par 
Washington,  Jefferson  et  les  autres  fondateurs  de  la  Republique.  —  Mais, 
repondit-on  alors,  la  participation  americaine  au  vieil  organe  denomme 
Cour  permanente  d' Arbitrage  International  n'a  pourtant  pas  «  empetre  » 
le  pays  dans  les  affaires  de  l'Europe,  pas  plus  que  l'arbitrage  par  le  pre- 
sident Coolidge  du  litige  Tacna-Arica  entre  le  Chili  et  le  Perou  ne  nous 
a  «  empetres  »  dans  les  affaires  latino-americaines.  Rien  n'y  fit;  ils  main- 
tinrent  leurs  objections.  Le  «  bourbier  »  japonais  etait  naturellement  fr£- 
quemment  invoque,  et  on  allegua  que  les  Etats-Unis  pourraient  etre  trai- 
nes  devant  la  Cour  pour  y  repondre  de  leur  legislation  speciale  a  l'egard 
des  Orientaux.  On  revint  sur  l'allegation  que  le  droit  souverain  d'un  pays 
a  determiner  sa  propre  politique  d'immigration  courait  le  danger  de  se 
voir  diminue  ou  annule.  Naturellement,  la  doctrine  de  Monroe,  si  sou- 
vent  exploitee  a  defaut  d'autres  arguments  par  les  hommes  politiques 
americains,  fut  mise  a  contribution  pour  renforcer  les  critiques.  Ainsi, 
dit-on,  la  Cour  pourra  etre  appelee  a  decider  sur  un  litige  de  frontieres 
entre  la  Grande-Bretagne  et  le  Venezuela  et  la  decision  pourra  etre  telle 
quelle  prive  rAmerique  du  droit  de  «  regard  et  surveillance  »  quelle  se 
reconnait  sur  les  relations  des  Republiques  de  rAmerique  latine  avec 
l'Europe.  A  cela,  on  retorqua  naturellement  que  le  Pacte  de  la  Ligue 
reconnait  expressement  la  doctrine  de  Monroe;  qu'en  tous  cas,  la  partici- 
pation americaine  a  la  Cour  ne  saurait  impliquer  un  abandon  pour  les 
Etats-Unis  du  droit  de  s'opposer,  a  l'occasion,  a  ce  que  la  Cour  connaisse 
d'un  litige  entre  une  puissance  europeenne  et  un  etat  latino-americain; 
et  que  si  pareil  droit  a  toujours  exists  avant  la  participation  des  Etats- 
Unis  a  la  Cour,  il  existerait  egalement  et  sans  la  moindre  diminution 
apris. 

Une  objection  capitale  soulevee  par  le  senateur  Borah  et  certains  de  ses 
partisans  contre  la  Cour  existante  etait  son  pouvoir  de  donner  des  «  avis 


LA  COUR  PERMANENTE  DE  JUSTICE  375 

consultatifs.  »  Ce  pouvoir,  disaient-ils,  assez  mal  defini,  a  fait  de  la  Cour 
le  Conseiller  legal  —  une  sorte  de  Procureur  prive  —  du  Conseil;  et  ceci 
avance,  ils  en  deduisaient  l'insoutenable  conclusion  que  la  Cour  etait 
en  fait  sous  la  domination  et  le  controle  du  petit  groupe  de  puissances 
representees  au  Conseil.  Quelques-uns  d'entre  eux  disaient  aussi  que  la 
faculte  de  donner  des  «  avis  consultatifs  »  n'est  pas  de  l'essence  d'une 
Cour  de  Justice  et  que  de  telles  attributions  peuvent  porter  atteinte  par 
consequence  a  l'independance  d'un  Tribunal  appele  a  rendre  des  juge- 
ments  sans  appel  dans  les  causes  sur  lesquelles  il  a  ete  amene  deja  a  don- 
ner son  avis. 

Leur  objection  etait  en  verite  quelque  peu  differente;  car  elle  se  ba- 
sait  sur  la  fausse  donnee  que  le  droit  du  Conseil  a  solliciter  des  «  avis 
consultatifs  »  tendait  a  priver  la  Cour  de  son  caractere  special  de  tribunal 
judiciaire  mondial  et  a  faire  d'elle  le  Conseiller  de  la  Ligue,  c'est-a-dire 
d'un  organe  specifiquement  politique.  Ainsi  certains,  evidemment  mal 
informes,  semblaient-ils  avoir  accepte  la  notion  que,  en  quelque  sorte, 
les  «  avis  »  ne  peuvent  s'averer  de  simples  conseils,  mais  ont  le  carac- 
tere d'un  vrai  jugement.  En  fin  de  compte,  la  majorite  du  Comite  Sena- 
torial des  Relations  etrangeres  conclut  dans  son  rapport  du  27  mai  1924 
que  le  droit  pour  la  Cour  de  donner  des  «  avis  consultatifs  »  etait  «un 
droit  hautement  dangereux  et  indesirable.  »  Mais  il  ne  donna  pas  la 
moindre  raison  pour  expliquer  cette  assertion  et  personne  n'en  a  jamais 
donne  depuis  parmi  ceux  qui  ont  attaque  cette  attribution  particuliere 
de  la  Cour. 

Les  partisans  de  la  Cour  permanente  expliquaient  que  le  fait  de  don- 
ner des  «  avis  consultatifs  »  etait,  en  somme,  de  vieille  pratique  ameri- 
caine;  que,  dans  non  moins  de  treize  sur  les  quarante-huit  etats  de 
l'Union,  les  Cours  Supremes  possedent  et  ont  frequemment  exerce  ce 
droit  (dans  le  Massachusetts  la  Cour  supreme  a,  au  cours  de  cent  qua- 
rante-six  ans,  donne  plus  de  cent-cinquante  avis  semblables  au  gouverneur 
ou  aux  magistrats);  que  la  Cour  Supreme  du  Dominion  du  Canada 
exerce  le  meme  pouvoir;  qu'ainsi  fait  le  Comite  judiciaire  du  Conseil 
prive  anglais  et  qu'il  en  est  de  meme  des  Cours  Supremes  de  maint  pays 
etranger.10  Ils  expliquerent  aussi  qu'en  fait  la  Cour  permanente,  dans 
tous  les  cas  sur  lesquels  elle  a  donne  des  «  avis  consultatifs  »  a  exerce  son 
pouvoir  avec  un  grand  souci  de  prudence  et  quelle  s'est  refusee  a  don- 
ner des  «  avis  »  sur  des  causes  pour  lesquelles  elle  ne  se  considerait  pas 

10  Voir  l'etude  remarquable  du  professeur  Manley  O.  Hudson  dans  ses  cours  sur  « les 
Avis  consultatifs  de  la  Cour  permanente  de  justice  internationale  »  professes  a  l'Aca- 
demie  de  droit  international  de  la  Haye.  10-12  Aout  1925.  Texte  anglais  publie  par 
la  dotation  Carnegie  pour  la  Paix  Internationale  dans  Y International  Conciliation 
n°  214,  nov.  1925;  et  aussi  l'article  intitule:  Avis  consultatifs  des  Cours  nationales  et 
internationale.  Revue  juridique  de  Harvard,  Vol.  XXXVII  (1924),  pp.  970  et  suivantes. 
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qualifiee;  que  dans  tous  les  cas  la  procedure  etait  virtuellement  la  meme 
que  la  procedure  suivie  dans  les  cas  ou  la  Cour  etait  appelee  a  rendre  un 
jugement;  qu'elle  a  ete,  comme  le  juge  Moore  le  remarque,  assimilee 
autant  que  possible  a  la  procedure  judiciaire  et  que  nombre  des  «  avis  » 
donnes  constituent  une  eminente  contribution  au  droit  international  dont 
le  monde  autrement  aurait  ete  prive. 

II  serait  inutile  de  signaler  toutes  les  objections  qui  furent  soulevees  a 
la  fois  contre  le  caractere  de  la  Cour  elle-meme  et  contre  l'adhesion  de 
l'Amerique  au  protocole.  II  est  egalement  inutile  d'entreprendre  de  leur 
repondre;  car  les  reponses  sont  evidentes  pour  tous  les  lecteurs  de  cette 
Revue.  Sauf  peut-etre  l'objection  relative  a  la  faculte,  discutable,  pour  la 
Cour  de  donner  des  «  avis  consultatifs  »,  aucune  des  diverses  objections 
n'etait  vraiment  solide  et  bien  fondee.  Certaines  resultaient  de  l'igno- 
rance  ou  de  l'incomprehension  de  ceux  qui  les  avancaient;  d'autres  pre- 
naient  leur  origine  dans  le  violent  prejuge  qu'avaient  leurs  auteurs  contre 
la  Ligue  des  Nations  qu'ils  s'obstinaient  a  confondre  avec  la  Cour. 

L'opposition  contre  la  Cour  rappelle  l'epoque  de  1788-89  quand  un  petit 
groupe  combattait  l'adoption  de  la  Constitution  des  Etats-Unis,  qui, 
comme  John  Adams  le  dit,  fut  «  arrachee  au  consentement  des  Ameri- 
cains,  a  contre-coeur  et  comme  une  penible  necessite.  »  Les  senateurs 
Borah,  Reed  et  les  autres,  dans  le  recent  debat,  ont  joue  le  meme  role 
que  Patrick  Henry,  Luther  Martin  et  tous  les  adversaires  de  la  Constitu- 
tion, qui  a  grands  eclats  de  voix  et  dans  de  longs  discours,  mais  sans 
grande  logique  et  sans  clair  bon  sens,  predisaient  (heureusement  en  vain) 
aux  citoyens  de  notre  jeune  Republique  que  leur  acceptation  de  la  Cons- 
titution conduirait  a  la  mort  la  souverainete  et  l'independance  des  Etats 
particuliers  et  la  liberte  de  leurs  personnes. 

Quand  les  opposants  a  la  Cour  eurent  clairement  compris  qu'ils  allaient 
fatalement  succomber,  ils  consacrerent  leurs  derniers  efforts  a.  obtenir 
l'adoption  de  reserves  qu'ils  esperaient  bien  inacceptables  aux  autres 
puissances  signataires,  ou  bien  susceptibles  d'amoindrir,  dans  toute  la 
mesure  du  possible,  la  portee  de  la  participation  americaine  a  la  Cour.  Au 
nombre  des  reserves  de  cet  ordre,  qui  furent  mises  en  avant,  mentionnons 
les  suivantes  : 

En  cas  d'adhesion  des  Etats-Unis,  il  sera  formellement  entendu  qu'au- 
cune  action  militaire  ou  sanction  economique,  a  aucun  moment,  ne 
pourra  etre  employee  a  donner  effet  aux  jugements  ou  aux  avis  consulta- 
tifs de  la  Cour; 

Dans  le  choix  des  juges,  l'Empire  Britannique,  qui  dispose  maintenant 
de  sept  voix  a  l'assemblee  de  la  Ligue  ne  disposera  plus  que  d'un  seul 
vote; 

La  doctrine  de  Monroe  sera  declaree  principe  de  droit  international,  et 
de  ce  fait  obligeant  la  Cour  dans  ses  jugements  et  dans  ses  avis; 
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La  Cour  n'aura  pas  competence  dans  les  questions  impliquant  un  pret 
fait  par  les  Etats-Unis  ou  un  quelconque  citoyen  americain  a  quelque 
pays  etranger; 

Les  Etats-Unis  n'assument  aucune  responsabilite  dans  les  jugements 
de  la  Cour  relatifs  a  un  traite  ou  les  Etats-Unis  ont  ete  partie; 

La  mise  en  accusation  des  juges  sera  prevue; 

Les  Etats-Unis  ne  seront  obliges  par  aucune  decision  de  la  Cour,  sur 
les  questions  portees  par  la  Ligue  devant  la  Cour; 

La  Cour  n'aura  pas  competence  pour  donner  un  avis  consultatif  sur 
les  questions  relatives  a  1'admission  des  etrangers  aux  Etats-Unis;  etc.  . .  .ai 

Heureusement,  toutes  ces  reserves  furent  ecartees,  la  plupart  a  une 
grosse  majorite.  Certaines,  telles  que  celles  relatives  a  la  competence  de  la 
Cour  dans  les  matieres  qui,  aux  termes  du  Pacte,  tombent  sous  l'exclu- 
sive  juridiction  des  Etats-Unis,  etaient  parfaitement  inutiles;  les  autres 
etaient  l'expression  de  l'hostilite  de  leurs  promoteurs  a  la  Ligue  des  Na- 
tions ;  les  autres  enfin,  furent  mises  en  avant  par  des  auteurs  qui  ne 
pouvaient  pas  ne  pas  ignorer,  qui  souhaitaient  meme  qu'elles  fussent 
inacceptables  aux  autres  puissances  signataires. 

Les  reserves  finalement  adoptees  par  le  Senat  furent  les  suivantes  : 

I.  —  L'adhesion  n'impliquera  aucun  lien  juridique  entre  les  Etats-Unis  et 
la  Ligue  des  Nations,  non  plus  qu'aucun  devoir  pour  les  Etats-Unis  de  sous- 
crire  aux  obligations  du  traite  de  Versailles. 

II.  —  Les  Etats-Unis  seront  autorises  a  participer,  par  leurs  representants 
designes  a  cet  effet,  et  sur  le  pied  d'egalite  avec  les  autres  fitats  membres 
respectifs  du  Conseil  et  de  l'Assemblee  de  la  Ligue  des  Nations,  a  chacune 
et  a  toutes  les  procedures,  soit  du  Conseil,  soit  de  l'Assemblee  pour  l'election 
des  Juges  titulaires  ou  suppleants  de  la  Cour  permanente  de  Justice  Inter- 
nationale, et  pour  la  designation  aux  postes  vacants. 

III.  —  Les  Etats-Unis  paieront  une  equitable  quote-part  des  depenses  de  la 
Cour,  qui  sera  estimee  et  «  appropriee  »  de  temps  en  temps  par  le  Congres  des 
Etats-Unis. 

IV.  —  Les  Etats-Unis  pourront  en  tout  temps,  retirer  leur  adhesion  audit 
protocole,  et  le  statut  pour  la  Cour  permanente  de  justice  Internationale  adjoint 
au  protocole  ne  pourra  etre  amende  sans  le  consentement  des  Etats-Unis. 

V.  —  La  Cour  ne  rendra  aucun  avis  consultatif,  sauf  publiquement,  apres  du 
avertissement  a  tous  les  Etats  adherents  a  la  Cour  et  aux  Etats  interesses, 
apres  avoir  entendu  publiquement  l'Etat  interesse  ou  lui  avoir  fourni  l'occasion 
de  se  faire  entendre;  elle  ne  pourra,  sans  le  consentement  des  Etats-Unis, 
recevoir  aucune  requete  en  vue  d'un  avis  consultatif  relativement  a  un  litige  ou 
a  une  question  dans  lesquels  les  Etats-Unis  ont  ou  invoquent  un  interet. 

La  premiere  partie  de  la  reserve  n°  1  est  une  affirmation  qui  s'accor- 
dera  difficilement  avec  la  realite.  La  participation  des  Etats-Unis  au  choix 
des  juges  par  le  Conseil  et  l'Assemblee,  implique  necessairement  «  un 

11  Ces  reserves  sont  imprimees  dans  le  New  York  Times  du  26  et  du  28  Janvier  1926. 
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lien  juridique  »  avec  la  Ligue.  De  plus,  le  paiement  entre  les  mains  du 
tresorier  de  la  Ligue  de  la  quote-part  des  Etats-Unis  pour  le  fonctionne- 
ment  de  la  Cour  implique  egalement  des  relations  avec  la  Ligue.  II  est 
vrai  que  cet  inoffensif  commerce  peut  etre  evite  pas  la  transmission  di- 
recte  du  paiement  au  Greffier  de  la  Cour  de  la  Have.  Enfin,  avis  de  la 
signature  du  protocole  par  le  President  sera  donne  et  communique  au 
secretariat  de  la  Ligue.  —  La  deuxieme  partie  de  la  reserve  est  parfaite- 
ment  superflue  pour  la  raison  que  les  Etats-Unis  n'etant  pas  partie  au 
traite  de  Versailles  ne  sont  evidemment  pas  lies  par  les  obligations  que 
le  traite  cree;  et  l'adhesion  au  Protocole  de  la  Cour  n'implique  pas  que 
seront  assumees  par  les  Etats-Unis  aucunes  de  ces  obligations.  Cette  de- 
claration ne  peut  s'expliquer  que  par  un  souci  de  surabondante  precau- 
tion. 

La  reserve  n°  2  a  pour  but  d'assurer  aux  Etats-Unis  qui  ne  sont  pas 
membres  de  la  Ligue,  une  participation  au  choix  des  juges  sur  un  pied 
degalite  parfaite  avec  les  autres  puissances  membres  de  la  Ligue.  II  est 
evident,  et  cela  ressort  du  debat  devant  le  Senat  quand  il  fit  echec  a  la 
proposition  de  restreindre  a  une  voix  le  pouvoir  de  vote  britannique  a 
l'Assemblee  que  cette  reserve  n°  2  ne  veut  pas  dire  l'egalite  dans  le  sens 
de  suppression  des  votes  des  differents  Dominions  de  la  Grande-Bretagne 
dans  l'Assemblee;  leur  droit  de  vote  a  l'election  des  juges  ne  sera  done 
pas,  heureusement,  mis  en  cause  par  les  Etats-Unis. 

La  reserve  n°  3,  au  sens  etroit  des  mots,  n'est  pas  une  «  reserve  »  mais 
seulement  raffirmation  que  les  Etats-Unis  contribueront  pour  leur  quote- 
part,  aux  depenses  necessities  par  le  fonctionnement  de  la  Cour.  Cette 
reserve  non  plus  ne  semble  pas  indispensable,  puisque  aussi  bien,  l'obli- 
gation  de  contribuer  est  une  consequence  directe  de  la  participation  a  la 
Cour.  Naturellement,  un  Etat,  qui  refuserait  sa  contribution  pour  le  fonc- 
tionnement de  la  Cour,  ne  pourrait  etre  admis  ou  tolere  comme  membre 
de  cette  Institution. 

On  remarquera,  toutefois,  que  le  paiement  est,  par  ladite  reserve,  laisse 
au  bon  vouloir  du  Congres.  Ce  Corps  garde  qualite  pour  determiner  la 
depense  et  pour  proceder  a  Y appropriation  par  voie  legislative.  Le  Presi- 
dent lui-meme  des  Etats-Unis  ne  pourra  pas  proceder  a  Y appropriation 
sur  les  fonds  a  lui  consentis  par  le  Congres  pour  la  conduite  des  affaires 
etrangeres.  Une  difficulte  pourrait  ainsi  naitre  dans  le  cas  ou  le  Congres 
refuserait  d'accepter  la  quote-part  appliquee  par  la  Ligue  aux  Etats-Unis 
ou  telle  et  telle  autre  depense.  II  est  indubitable  que  les  adversaires  de 
la  Cour,  au  cas  ou  les  Etats-Unis  en  fin  de  compte  en  deviendraient  mem- 
bres, feront  leur  possible  quand  le  «  bill  d'appropriation  »  viendra  devant 
le  Congres  pour  empecher  cette  appropriation.  Mais  comme  maintenant 
une  simple  majorite  relative  suffit  pour  ['acceptation  de  la  loi  des  finances, 
il  n'est  pas  probable  qu'ils  y  reussissent  a  moins  d'un  changement  dans 
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l'opinion  publique,  ce  qui  ne  semble  pas  maintenant  vraisemblable. 

La  quatrieme  reserve  non  seulement  temoigne  de  craintes  imaginaires, 
mais  constitue  en  outre  1'afBrmation  bien  inutile  d'un  droit  evident  ap- 
partenant  a  toute  puissance  signataire  du  protocole.  —  Affirmation  qu'au- 
cun  autre  pays  n'a  trouve  utile  de  faire.  Comme  la  premiere  reserve,  elle 
ne  peut  s'expliquer  que  comme  une  sur-precaution. 

Ces  quatre  reserves  sont,  dans  le  fonds,  celles  qu'avaient,  des  le  debut, 
proposees  le  president  Harding  et  le  Secretaire  Hughes.  Comme  il  a  ete 
dit  plus  haut,  elles  sont  parfaitement  inutiles;  et  elles  sont  aussi  bien 
inoffensives;  elles  n'interessent  ni  la  constitution,  ni  la  competence  de 
la  Cour;  elles  ne  donnent  pas  aux  Etats-Unis  une  situation  inferieure  ou 
privilegiee  vis-a-vis  de  celle  des  autres  membres  de  la  Cour,  et  selon 
toutes  probabilites,  peu  d'oppositions  leur  seront  faites  par  les  puis- 
sances signataires.12 

11  en  va  autrement  toutefois  avec  la  cinquieme  reserve  tout  au  moins 
dans  sa  seconde  partie.  Cette  partie  de  la  reserve  fut  proposee  par  le 
President  Coolidge  et  rencontra  l'approbation  de  Senateurs  sincerement 
et  indiscutablement  partisans  de  la  Cour. 

La  premiere  partie  de  la  reserve  ne  semblerait  pas  soulever  de  serieuses 
oppositions;  et,  en  fait,  la  procedure  qu'elle  reclame  quant  a  la  notifica- 
tion et  a  la  publicite,  est  au  fond  celle  que  la  Cour  a  toujours  suivie,  de- 
puis  le  debut,  dans  les  causes  ou  elle  a  ete  appelee  a  donner  des  avis  con- 
sultatifs.  La  seule  innovation  qu'elle  propose  d'introduire  consiste  en  ce 
que,  alors  qua  l'origine,  la  procedure  decoulait  d'un  simple  reglement 
interne  de  la  Cour,  qu'elle  pouvait  modifier  d'elle-meme,  elle  deviendrait 
a  l'avenir  partie  integrante  du  statut  de  la  Cour,  et  comme  telle,  l'obli- 
geant. 

La  seconde  partie  de  la  reserve,  en  apparence  du  moins,  semblerait 
impliquer  une  demande  d'attribution  aux  Etats-Unis  d'un  privilege  spe- 
cial en  regard  des  autres  signataires;  si  elle  eiit  existe,  a-t-on  dit,  pa- 
reille  disposition  eut  empeche  le  Conseil  de  la  Ligue  de  solliciter  l'avis 
de  la  Cour  dans  l'affaire  de  Mossoul,  en  raison  de  l'opposition  du  gou- 
vernement  Turc.  On  peut  dire  aussi  que,  si  cette  concession  etait  faite 

12  Le  docteur  Hans  Wehberg  a  exprim£  l'opinion  qu'alors  que  les  reserves  I,  III 
et  IV  n'impliquaient  pas  evidemment  un  amendement  au  statut  de  la  Cour  (art.  4), 
il  en  est  autrement  pour  la  reserve  2  qui  exige  l'admission  des  representants  ameri- 
cains  au  Conseil  et  a  l'Assemblee  quand  ils  sont  appeles  a  choisir  les  juges  de  la  Cour. 
L'Amerique  et  la  Cour  permanente  de  Justice  Internationale.  Rev.  de  Droit  interna- 
tional et  de  leg.  comp.  3"  ser.,  t.  4  (1923),  pp.  189.  Il  semblerait  toutefois  qu'aussi 
longtemps  que  la  participation  a  la  Cour  des  Etats  qui  ne  sont  pas  membres  de  la 
Ligue  sera  admise,  la  justice  exige  qu'ils  soient  autorises  a  avoir  une  voix  dans  le 
choix  des  juges.  II  est  justement  un  certain  nombre  d'Etats  dans  ce  cas  qui  sont  signa- 
taires au  protocole;  en  consequence,  le  statut  doit  etre  amende  dans  ce  sens,  que  les 
Etats-Unis  deviennent  ou  non  membres  de  la  Cour. 
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aux  Etats-Unis,  les  autres  puissances  signataires  pourraient  equitable- 
ment  reclamer  le  meme  traitement;  et,  le  cas  se  generalisant,  la  Cour 
en  fin  de  compte  serait  depossedee  de  son  pouvoir  de  donner  des  avis 
consultatifs. 

Par  contre,  il  pourrait  etre  oppose  par  les  Etats-Unis  que  toute  puis- 
sance signataire  appelee  a  etre  representee  au  Conseil  peut,  par  le  jeu  de 
la  regie  de  l'unanimite  du  vote  qui  prevaut  dans  son  sein,  empecher 
l'adoption  dune  proposition  requerant  la  Cour  de  donner  un  avis  sur  un 
litige  ou  une  cause  ou  elle  a  un  interet.13  On  peut  se  demander  en 
consequence  pourquoi,  si  certains  membres  de  la  Ligue  peuvent  empecher 
pareils  avis  consultatifs,  les  Etats-Unis  n'auraient  pas  un  meme  droit  de 
dire  qu'aucun  avis  consultatif  relatif  au  litige  qui  les  concernent  ne 
pourra  etre  donne  par  la  Cour  sans  leur  consentement. 

En  un  mot,  le  propre  de  la  reserve  ne  serait  pas  d'etablir  un  principe 
d'inegalite  entre  les  signataires;  mais,  au  contraire,  d'etablir  une  ega- 
lite  de  traitement  entre  les  Etats-Unis  et  les  membres  de  la  Ligue,  parti- 
culierement  ceux  qui  sont  represented  au  Conseil. 

Neanmoins,  il  faut  admettre  que  la  reserve  americaine  pose  une  ques- 
tion fondamentale  de  principe  :  Savoir  si  un  Etat  peut  demander  a  etre 
admis  a  participer  a  la  Cour  a  une  condition  que  les  autres  Etats  n'ont 
pas  exigee  et  qui,  si  elle  est  admise,  soustrait  cet  Etat  formellement  et 
expressement  a  la  juridiction  de  la  Cour  pour  toute  une  categorie  de 
questions  que  les  autres  Etats  par  contre  doivent  soumettre  a  ladite  Cour. 
Si  le  droit  d'un  Etat  a  devenir  membre  de  la  Cour,  avec  privilege  spe- 
cial, est  reconnu,  il  peut  constituer  un  dangereux  precedent  invocable 
par  d'autres  Etats  dans  l'avenir,  en  pareille  ou  en  d'autres  matieres;  et 
il  deviendra  difficile  de  tracer  une  ligne  de  demarcation  entre  un  privi- 
lege une  fois  consenti  a  un  Etat  particulier  et  ceux  qui  pourront  par  con- 
sequence etre  reclames  par  d'autres  Etats.  Le  principe  vrai  et  juste  serait 
que,  du  moins  en  regard  de  la  competence  de  la  Cour,  tous  les  membres 
soient  sur  un  pied  d'absolue  egalite,  et  qu'aucun  privilege  expres  ne 
soit  confere  a  l'un  d'eux  qui  ne  soit  legalement  reconnu  comme  appar- 
tenant  egalement  a  tous  les  autres.  Admettre  de  formelles  et  expresses 
manieres  l'existence  d'inegalites  est  en  opposition  absolue  avec  le  prin- 
cipe sur  lequel  une  Cour  Internationale  de  Justice  doit  etre  constitute  et 

u  Le  professeur  Manley  Hudson  a  mis  en  doute  le  droit  d'un  seul  repr£sentant  au 
Conseil  a  faire  echec  a  une  proposition  de  requete  en  vue  d'avis  consultatifs.  La  ques- 
tion a  ete  discutee  en  1923  au  sujet  des  minorites  roumaines.  On  sait  que  la  Roumanie 
etait  opposee  a  une  demande  d'avis  consultatif  et  que  le  Conseil  n'adressa  pas  de 
requete,  bien  qu'on  n'ait  jamais  bien  su  si  son  attitude  etait  due  a  l'opposition  de  la 
Roumanie.  En  1925,  dans  le  cas  de  Mossoul,  le  Conseil  requit  un  avis  consultatif  de  la 
Cour  sans  l'approbation  du  representant  turc  bien  qu'il  apparaisse  qu'aucune  protesta- 
tion formelle  n'ait  ete  par  lui  elevee  a  cette  occasion.  Voyez  The  League  of  Nations 
News,  t.  Ill  (Fevrier  1925,  p.  3). 
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en  fin  de  compte  peut  conduire  a  de  graves  embarras  et  a  un  danger  tou- 
jours  possible. 

En  plus  des  cinq  reserves  sous  lesquelles  le  Senat  a  donne  son  consen- 
tement  a  l'adhesion  des  Etats-Unis  au  protocole,  et  que  les  quarante-huit 
puissances  signataires  sont  invitees  a  accepter,  la  resolution  contient  deux 
declarations  de  politique  americaine  pour  lesquelles  l'acceptation  des 
autres  Etats  n'est  pas  requise.  La  premiere  est  que  les  Etats-Unis  approu- 
vent  le  protocole  et  le  statut,  etant  bien  entendu  qu'aucun  litige  ou  dif- 
ferend  entre  les  Etats-Unis  et  un  autre  Etat  ne  pourra  etre  soumis  a  la 
Cour  autrement  que  par  consentement  ou  traite,  soit  general,  soit  special, 
conclu  entre  les  parties  en  cause.  Le  dessein  et  l'effet  de  cette  declaration 
sont  d'empecher  le  President  des  Etats-Unis  de  soumettre  des  litiges  a  la 
Cour  sans  avoir  obtenu  au  prealable  le  consentement  du  Senat.  La  decla- 
ration est  purement  une  matiere  de  droit  constitutionnel  et  de  politique 
interieure  qui  de  toute  evidence  n'interesse  pas  les  autres  Etats.  Elle  est 
dans  la  ligne  de  cette  politique,  que  le  Senat  suit  malheureusement  de- 
puis  1908,  savoir  qu'aucun  recours  a  l'arbitrage  ou  au  reglement  judi- 
ciaire  par  les  Etats-Unis  ne  peut  etre  autorise  sans  le  consentement  du 
Senat. 

Cette  nouvelle  attitude  du  Senat  marque  une  regrettable  scission 
avec  d'ancienne  pratique,  en  vertu  de  laquelle  le  President,  tout  seul,  et 
sans  etre  contraint  d'obtenir  le  consentement  du  Senat,  pouvait  con- 
clure  un  compromis  ou  un  arrangement  avec  un  Etat  en  vue  de  soumettre 
a  l'arbitrage  des  litiges  particuliers  et  specialement  ceux  qui  concernaient 
les  reclamations  financieres  (pouvoir  dont  il  fut  fait  frequent  usage 
avant  1908).  Entre  autres  remarquables  exemples,  il  convient  de  citer  la 
convention  du  11  fevrier  1871  entre  les  Etats-Unis  et  l'Espagne  aux  ter- 
mes  de  laquelle  les  reclamations  de  citoyens  amencains  contre  l'Espagne 
se  montant,  au  total,  a  30  millions  etaient  soumises  par  le  President  des 
Etats-Unis  a  une  commission  mixte.  Et  aussi  la  convention  de  1901 
avec  le  Mexique  en  vue  de  soumettre  a  la  Cour  Permanente  d' Arbitrage 
de  la  Haye  le  cas  du  «  Pious  Fund.  »  L'insistance  du  Senat,  dans  ces  der- 
nieres  annees,  a  maintenir  son  droit  a  approuver  ou  desapprouver  toutes 
les  conventions  pour  l'arbitrage  des  litiges  entre  les  Etats-Unis  et  les  au- 
tres puissances  —  principe  qui  est  maintenant  affirme  dans  la  declara- 
tion rapportee  plus  haut  —  a  eu  le  lamentable  resultat  de  rendre  l'arbi- 
trage et  le  reglement  judiciaire  plus  difficiles  qu'au  temps  jadis,  ou  le 
President  avait  les  mains  libres  pour  conclure  pareilles  conventions  avec 
les  gouvernements  etrangers,  sans  etre  oblige  d'obtenir  le  consentement 
d'un  corps  politique  qui  de  plus  en  plus  a  montre  son  manque  de  sym- 
pathie  pour  le  mouvement  d'arbitrage  international.14 

M  Comparer  John  Bassett  Moore,  International  Law  and  Some  Current  Illusions  and 
other  Essays  (1924),  p.  86. 


382  STUDIES  IN  INTERNATIONAL  LAW 

La  seconde  declaration  est  une  declaration  que  l'adhesion  des  Etats- 
Unis  au  protocole  et  au  statut  ne  devra  pas  etre  interpreted  comme 
l'abandon  de  la  politique  traditionnelle  de  non-intervention,  non-im- 
mixtion,  non-ingerence  dans  les  questions  politiques  ou  dans  l'adminis- 
tration  interne  des  autres  Etats,  pas  plus  que  comme  un  renoncement 
implicite  de  la  part  des  Etats-Unis  a  leur  attitude  traditionnelle  sur  les 
questions  purement  americaines.  Cette  declaration  ne  fait  tort  a  per- 
sonne  et  aucune  des  autres  puissances  signataires  au  Protocole  ne  vou- 
dra  s'en  formaliser. 

Une  pareille  reserve  fut  faite  aux  Conventions  de  la  Haye  de  1899  et 
de  1907  lors  de  l'installation  de  la  Cour  permanente  d'arbitrage  interna- 
tional; et  il  en  fut  de  meme  a  l'occasion  de  mainte  autre  convention 
internationale.  C'est  devenu  une  maniere  d'habitude  aux  plenipoten- 
tiaires  americains,  appeles  a  signer  des  conventions  internationales  a 
plusieurs  parties,  de  ne  donner  leur  signature  que  sous  reserve,  et  quand 
ils  manquent  a  le  faire,  le  Senat,  lui,  le  fait  dans  sa  resolution  de  con- 
sentement. 

Au  regard  de  la  recente  politique  americaine  dans  l'Amerique  Cen- 
trale  et  dans  la  region  des  Cara'ibes,  il  ne  manquera  pas  de  Latins-ameri- 
cains  pour  contester  la  justesse  de  l'affirmation  que  c'est  la  « tradition- 
nelle politique  »  des  Etats-Unis  de  ne  pas  «  s'ingerer  »  de  ne  pas  «  s'en- 
tremettre  »  dans  les  affaires  politiques  ou  dans  l'administration  inte- 
rieure  des  autres  Etats?  Quoiqu'il  en  soit,  juste  ou  non,  l'affirmation  de 
la  politique  traditionnelle  des  Etats-Unis  est  sans  rapport  avec  la  ques- 
tion de  leur  admission  a  la  participation  a  la  Cour.  II  est  defficile  d'aper- 
cevoir  la  convenance  ou  la  necessite  de  pareilles  declarations,  dans  la 
resolution  d'adhesion,  pour  la  bonne  raison  que  la  seule  r^elle  obligation 
que  la  participation  a  la  Cour  implique,  savoir  une  petite  contribution 
financiere  pour  son  fonctionnement,  ne  saurait  veritablement  exiger  des 
Etats-Unis  qu'ils  donnent  une  entorse  a  la  traditionnelle  politique  qu'ils 
evoquent  dans  la  declaration. 

La  deuxieme  partie  de  la  declaration,  relative  au  maintien  par  les  Etats- 
Unis  de  leur  politique  traditionnelle  aux  regard  des  questions  specifique- 
ment  americaines,  marque  l'intention  evidente  de  maintenir  aux  Etats- 
Unis  la  sorte  de  tutelle  qu'ils  exercent  sur  l'Amerique  Latine  et  qu'im- 
plique  la  doctrine  de  Monroe,  dans  son  actuelle  interpretation. 

Comme  il  est  dit  plus  haut,  une  reserve  fut  proposee  par  un  certain 
Senateur  qui  affirma  que  la  doctrine  de  Monroe  devait  etre  reconnue  vrai- 
semblablement  par  toute  les  autres  puissances  signataires,  comme  un 
principe  de  droit  international,  et  comme  tel,  obligeant  la  Cour  dans  ses 
decisions.  Mais  un  des  ardents  champions  de  la  doctrine  de  Monroe  s'em- 
pressa  d'expliquer  qu'il  s'agissait  d'un  acte  politique  unilateral  des  Etats- 
Unis,  et  qu'en  consequence  faire  de  la  declaration  un  principe  de  droit 
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international  aurait  pour  effet  de  miner  l'aspect  unilateral  de  son  carac- 
tere  et  de  conferer  a  la  Cour  permanente  competence  pour  interpreter  la 
declaration,  alors  que  les  Etats-Unis  pretendent  maintenir  un  droit  exclu- 
sif  a  cette  interpretation.  Et  la  reserve  fut  rejetee. 

La  declaration  relative  au  maintien  par  les  Etats-Unis  de  leur  attitude 
traditionnelle  dans  les  questions  specifiquement  americaines  n'est  pas 
de  signification  absolument  claire.  Si  elle  signifie  la  decision  des  Etats- 
Unis  de  ne  pas  admettre  que  soit  portes  devant  la  Cour  permanente  les 
litiges  entre  Etats  europeens  et  Etats  Latino-americains,  on  peut  difficile- 
ment  escompter  l'acceptation  par  les  signataires  europeens  ou  latino-ame- 
ricains de  la  reserve;  —  ils  feront  bien  de  la  refuser.  On  ne  peut  preten- 
dre  toutefois  que  le  Senat  ait  eu  l'intention  de  revendiquer  pour  les  Etats- 
Unis  un  privilege  aussi  excessif.  On  sait  fort  bien  que  des  litiges  entre 
Etats  europeens  et  latino-americains  ont  ete  a  maintes  reprises  soumis  a 
l'arbitrage  —  certains  devant  la  Cour  permanente  d' Arbitrage  de  la  Haye 
(par  exemple  le  cas  Canevaro  entre  l'ltalie  et  le  Perou  en  1910  et  le  cas 
des  reclamations  francaises  contre  le  Perou  en  1914),  et  toujours  sans  la 
moindre  objection  de  la  part  des  Etats-Unis.  Meme  dans  la  controverse 
entre  les  Etats-Unis  et  la  Grande-Bretagne  relative  au  conteste  de  fron- 
tiers avec  le  Venezuela,  le  gouvernement  americain  ne  fit  jamais  plus 
qu'insister  pour  le  renvoi  de  l'affaire  devant  un  tribunal  arbitral  libre- 
ment  choisi  par  les  parties  elles-memes. 

Peu  apres  le  vote  du  Senat  autorisant  l'adhesion  des  Etats-Unis  au  pro- 
tocole  sous  les  reserves  mentionnees  plus  haut,  un  dernier  effort  pour  em- 
pecher  la  participation  de  l'Amerique  a  la  Cour  fut  fait  par  un  avocat  de 
Washington  qui  s'adressa  a  la  Cour  supreme  des  Etats-Unis  et  lui  enjoi- 
gnit  d'interdire  au  Secretaire  d'Etat  de  continuer  les  negotiations  avec  les 
puissances  signataires  en  vue  de  l'acceptation  par  elles  des  reserves  du 
Senat.  Sa  petition  se  basait  sur  l'argumentation  suivante.  La  constitution 
ne  confere  au  President  ou  au  Congres  aucun  de  pouvoir  de  creer,  par 
traite  ou  d'autre  facon,  une  Cour  independante  de  la  Cour  supreme  des 
Etats-Unis  ou  d'un  ordre  superieur. 

La  Cour  Supreme  toutefois  ne  put  pas  considerer  cette  argumentation 
comme  ay  ant  une  base  legale;  et  elle  refusa  quelle  fut  developpee  dans 
un  debat  oral.  Le  8  mars,  la  Cour  estimant  que  des  considerants  motives 
ecrits  n'etaient  pas  necessaires  declara  simplement  et  sans  autre  commen- 
taires  que  la  petition  etait  repoussee. 

Rappelons-nous  qu'aux  termes  de  la  resolution  du  Senat,  la  signature 
des  Etats-Unis  ne  peut  etre  mise  au  bas  du  protocole  tant  que  les  quaran- 
te-huit  puissances  signataires  n'ont  pas  fait  connaitre  par  des  notes  echan- 
gees  leur  acceptation  aux  «  reserves  »  et  aux  «  notes  comprehensives  » 
exposees  dans  la  resolution. 

A  ce  sujet,  on  disciita  encore  quelque  peu  aux  Etats-Unis  :  l'accepta- 
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tion  par  tous  les  signataires  conditionne-t-elle  la  signature  des  Etats-Unis 
au  protocole?  Dans  la  Presse,  quelques  journaux  emirent  l'avis  qu'il 
netait  pas  necessaire  que  tous  les  signataires  aient  accepte  toutes  les  reser- 
ves ;  mais  qu'il  suffisait  que  tous  les  signataires  acceptassent  certaines  des 
reserves.  Ainsi,  avaneait-on,  l'acceptation  par  tous  les  signataires  des  re- 
serves n°  1  et  n°  5  etait  necessaire  pour  permettre  aux  Etats-Unis  de  si- 
gner le  protocole,  mais  la  formelle  acceptation  des  autres  etats  ne  l'etait 
pas.15 

Ce  point  de  vue  toutefois  ne  semble  pas  s'accorder  avec  le  texte  de  la 
resolution  du  Senat  ni  avec  la  manifeste  intention  de  ce  dernier.  Ainsi 
apparait-il  clairement  que  chaque  «  reserve  »  et  «  note  comprehensive  » 
doit  etre  acceptee  completement  et  sans  restriction  par  chacune  des  qua- 
rante-huit  puissances  signataires  avant  que  les  Etats-Unis  puissent  mettre 
leur  signature  au  bas  du  protocole.  Dans  le  cas  ou.  une  seule  puissance 
signataire  refuserait  d'acquiescer  a  une  ou  plusieurs  des  reserves,  le  Pre- 
sident ne  pourrait  plus  signer  le  protocole.  Dans  ce  cas,  il  ne  pourrait 
qu'inviter  le  Senat  a  supprimer  ou  a  modifier  la  reserve,  ou  a  lever  son 
opposition;  mais  en  cas  d'echec  de  ses  efforts,  la  participation  de  l'Ame- 
rique  a  la  Cour  serait  remise  a  une  date  ulterieure. 

Le  premier  mars,  le  Departement  d'Etat  notifia  au  Secretariat  de  la 
Ligue  qu'il  avait  adresse  des  communications  a  chacun  des  quarante-huit 
signataires  pour  les  informer  de  l'attitude  du  Senat  et  qu'il  avait  joint 
copie  de  la  resolution  senatoriale  contenant  les  reserves  et  notes  compre- 
hensives  soumises  a  l'acceptation  des  puissances.16 

Au  moment  ou  j'ecris  (20  mars),  l'acceptation  de  la  seule  Cuba  est 
arrivee;  elle  se  presente  sous  la  forme  d'une  note  du  charge  d'Affaires 
de  Cuba  a  Washington  informant  le  Secretaire  d'Etat  «  de  l'acceptation, 
au  nom  du  gouvernement  Cubain,  des  conditions,  reserves  et  notes  com- 
prehensives  contenues  dans  la  resolution  du  Senat  du  27  janvjer  1926 
comme  conditions  speciales  de  l'adhesion  des  Etats-Unis  au  protocole  et 
au  statut  de  la  Cour  de  Justice  Internationale  ».17  L'acceptatws  ne 
comporte  pas  la  moindre  restriction  et  se  conforme  exactement  a  la  lettre 
et  a  l'esprit  de  la  resolution  du  Senat. 

La  decision  du  Conseil,  a  sa  recente  session  de  Geneve,  d'inviter  les 


"Voir  New  York  Times,  28  janv.  1926,  p.  2. 

18 II  a  ete  expose  que  le  departement  d'Etat  avait  eu  la  premiere  intention  de  noti- 
fier  au  Secretariat  de  la  Ligue  seul.  Mais,  comme  cette  procedure  aurait  pu  sous-enten- 
dre  une  entree  en  relations  avec  la  Ligue  et  aurait  sans  doute  souleve  des  objections 
de  la  part  des  adversaires  du  protocole;  comme  aussi  la  resolution  du  Senat  envisageait 
que  les  negociations  pour  l'acceptation  des  reserves  et  notes  comprehensives  pouvaient 
se  poursuivre  avec  tous  les  gouvernements  signataires  individuellement  et  separement, 
et  non  pas  par  l'intermediaire  d'un  organe  de  la  Ligue,  la  procedure  citee  plus  haut  fut 
finalement  adoptee.  Voir  New  York  Times,  du  2  mars  1926. 

"  New  York  Times,  23  mars  1926. 
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Etats-Unis  a  envoyer  des  representants  a  Geneve  en  Septembre  prochain, 
pour  exposer  et  interpreter  aux  representants  de  la  Ligue  les  reserves  du 
Senat,  a  provoque  maintes  discussions  aux  Etats-Unis;  l'incident  a  ete 
naturellement  mis  a  profit  par  les  adversaires  de  la  Ligue  et  de  la  Cour 
et  presente  comme  une  manifestation  evidente  de  l'effort  tente  pour  en- 
trainer  les  Etats-Unis  dans  des  relations  avec  la  Ligue  en  depit  de  leur 
determination  de  rester  a  l'ecart. 

L'idee  de  cette  Conference  parait  avoir  ete  lancee  par  Sir  Austin  Cham- 
berlain qui  emit  ce  point  de  vue  :  Puisque  le  protocole  de  la  Cour  est  un 
instrument  multilateral,  l'acceptation  par  les  parties  signataires  des  clau- 
ses speciales  qui  conditionnent  l'adhesion  des  Etats-Unis  devrait  etre 
incorporee  dans  une  instrument  multilateral  plutot  que  dans  une  serie  de 
notes  echangees  entre  quarante-huit  puissances.  Cet  instrument  pourrait 
etre  de  la  forme  d'un  nouveau  protocole  remplacant  celui  de  1920  ou  tout 
simplement  d'un  acte  additif  audit  protocole.  En  tous  cas,  il  etait  desira- 
ble, dans  l'opinion  du  Conseil,  qu'un  accord  intervienne  sur  la  formule 
generale  de  reponse  que  chaque  puissance  pourrait  communiquer  au  De- 
partement  d'Etat  des  Etats-Unis.  La  proposition  n'envisageait  pas  de  re- 
ponse collective  par  1'intermediaire  d'un  organe  ou  Comite  de  la  Ligue, 
pareille  procedure  pouvant  etre  mal  interpretee  par  l'intelligence  hyper- 
sensible  d'une  partie  du  public  americain.  Un  accord  une  fois  realise 
quant  a  la  forme  de  la  reponse,  chaque  gouvernement  signataire  agissant 
seul  devait  communiquer  ladite  reponse  au  Departement  d'Etat  des  Etats- 
Unis,  comme  sa  propre  reponse  personnelle,  en  parfaite  conformite  de 
vue  avec  la  resolution  du  Senat. 

L'avantage  de  pareille  procedure  est  de  toute  evidence.  En  effet,  si  cha- 
que signataire  retourne  sa  propre  reponse  sans  deliberation  ni  sans  enten- 
te avec  les  autres,  les  possibilites  d'acceptation  conditionnelle  ou  de  rejet 
formel  croitront  necessairement.  Et,  en  consequence,  l'entree  des  Etats- 
Unis  a  la  Cour  sera  mise  en  grand  danger.  La  vraisemblance  que  les  reser- 
ves americaines  pourraient  etre  rejetees  par  certains  signataires  s'accroit 
en  outre  de  toute  la  possibility  d'incomprehension  de  leurs  intentions  et 
de  leurs  points  de  vue,  leur  signification  n'etant  pas  claire  dans  tous  les 
cas.  II  etait  done  dans  l'idee  de  M.  Chamberlain  qu'un  expose  et  un  com- 
mentaire  fussent  faits  par  les  representants  americains,  qui  permettraient 
aux  divers  gouvernements  d'arriver  a  d'exactes  et  comprehensibles  conclu- 
sions —  ce  qui  diminuerait  la  possibility  de  refus  de  participation  des 
Etats-Unis  a  la  Cour  base  sur  Interpretation  erronnee  des  conditions 
mises  par  elle  a  la  participation.18 

Malheureusement  cependant,  il  existe  une  insurmontable  difficulte  cons- 
titutionnelle  qui  semble  rendre  impossible  l'envoi  a  Geneve,  sur  l'lnvita- 
tion  du  Conseil,  de  representants  des  Etats-Unis  qualifies  pour  interpre- 

18  New  York  Times,  19  mars  1926. 


386  STUDIES  IN  INTERNATIONAL  LAW 

ter  devant  les  representants  des  puissances  signataires  les  reserves  du 
Senat.  Les  reserves  faut-il  comprendre,  furent  faites  par  le  Senat  et  lui 
seul  a  competence  pour  les  interpreter  dans  leur  esprit  et  leur  portee. 
Aucun  agent  ou  plenipotentiaire  nomme  et  envoye  a  Geneve  par  le  Presi- 
dent n'aurait  competence  pour  donner  des  reserves  une  interpretation 
autorisee. 

Le  Senat  pourrait  autoriser  le  President  a  nommer  un  representant 
qualifie,  ou  bien  il  pourrait  lui-meme  nommer  un  Comite  issu  de  ses 
propres  membres  a  cette  intention;  mais  il  n'est  guere  vraisemblable 
qu'il  soit  amene  a  envisager  d'autre  solution.  Aussi  le  Departement  d'Etat 
a-t-il  fait  connaitre  officiellement  que  le  President  ne  pouvait  pas 
accepter  l'invitation  du  Conseil.19  En  ces  conditions,  chaque  signatai- 
re  devra  adopter  sa  propre  interpretation  des  reserves  et  s'il  decline  d'en 
approuver  une  ou  plusieurs,  la  seule  alternative  restant  au  President  est, 
comme  il  est  dit  plus  haut,  soit  de  requerir  le  Senat  de  rapporter  ou 
de  modifier  ses  reserves,  soit  de  lever  son  opposition.  S'il  faut  admettre 
que  le  Senat  en  pareille  contingence  soit  invite  a  annuler  ou  a  modifier  sa 
decision,  ce  n'est  pas  vraiment  tres  encourageant.  En  tous  cas,  il  faut 
esperer  qu'il  ne  sera  pas  necessaire  de  reouvrir  le  debat  devant  le  Senat, 

Tous  les  sinceres  partisans  de  la  Cour  en  Amerique  regrettent  amere- 
ment  que  le  Senat  ait  donne  son  consentement  sous  une  forme  que  les 
Europeens  considereront  comme  disgracieuse  et  dans  un  esprit  de  repu- 
gnance et  de  mauvaise  volonte.  II  leur  sera  aussi  difficile  de  comprendre 
les  raisons  de  l'opposition  faite  a  la  participation  ameficaine  a  la  Cour 
dont  1'institution  etait  pronee  par  les  hommes  politiques  d'autrefois,  que 
celles  de  la  timidite  et  de  l'evidente  repugnance  que  1' Amerique  a  mon- 
trees  en  se  decidant  enfin,  apres  un  delai  de  cinq  annees,  a  demander  son 
admission  a  la  Cour.  II  est  egalement  difficile  a  nos  anciens  associes 
dans  la  grande  guerre  pour  la  defense  de  la  democratic  et  de  la  liberte, 
pour  le  maintien  de  la  justice  international  et  pour  la  preservation  de 
notre  commune  civilisation,  de  comprendre  l'evidente  mauvaise  volonte 
de  l'Amerique  a  cooperer  avec  eux,  sur  un  pied  d'egalite,  a  l'etablisse- 
ment  et  au  maintien  d'une  Cour  Internationale  de  Justice,  cooperation 
qui  ne  suppose  rien  de  plus  qu'un  offre  d'appui  moral  et  qu'une  petite 
contribution  financiere  aux  depenses  de  la  Cour.  L'insistance  de  l'Ame- 
rique sur  ses  reserves  et  restrictions,  conditions  mises  par  elle  a  sa  petite 
cooperation,  conditions  qu'aucun  des  quarante-huit  autres  Etats  n'a  senti 
l'obligation  de  formuler,  donnera  l'impression  aux  Europeens  d'une  evi- 
dent insincerite  ou  d'une  excessive  timidite.  On  dira  toutefois  pour  ex- 
pliquer  cette  etrange  attitude  que  la  crainte  d'etre  dangereusement 
entraines  dans  les  affaires  politiques  de  l'Europe  a  toujours,  depuis  l'epo- 

"  New  York  Times,  24  mars  1926. 
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que  de  l'etablissement  de  la  Republique  jusqu'a  nos  jours,  hantee  les 
Americains  comme  un  spectre;  et  que  nombre  de  mal  informes,  des  mal 
instruits  dans  la  masse  populaire  sont  incapables  de  distinguer  claire- 
ment  d'une  part  entre  le  simple  appui  moral  et  la  cooperation,  et  d'autre 
part  l'active  participation  aux  affaires  europeennes.  A  des  millions  d' Ame- 
ricains, la  participation  des  Etats-Unis  a  la  Cour  —  question  qu'ils  ne 
comprennent  pas  et  ne  peuvent  expliquer  —  se  confond  avec  la  participa- 
tion a  la  Ligue.  lis  identifient  ou  confondent  les  deux,  et  la  participa- 
tion americaine  a  l'une  ou  l'autre  signifie  alors  dans  leur  esprit  que  le 
pays  va  se  trouver  implique  dans  les  affaires  de  l'Europe  dont  ils  s'exage- 
rent  l'horrible  danger.  Malheureusement  ils  sont  frequemment  mal  in- 
formes et  souvent  fourvoyes  par  les  journaux  «  jaunes  »  et  par  les  politi- 
ciens  ignorants,  etroits  d'esprit  ou  sectaires  qui  savent  que  l'un  des  plus 
substantiels  aliments  de  leurs  campagnes  politiques  est  l'exploitation 
de  la  tradition  nationale  et  du  prejuge  que  l'Amerique  doit  rester  en  de- 
hors de  toute  participation  aux  affaires  europeennes. 

II  est  probablement  dans  la  verite  de  dire  que  la  recent  e  campagne  con- 
tre  la  participation  de  l'Amerique  a  la  Cour  fut  caracterisee  par  une  con- 
fusion, une  incomprehension  et  une  deformation  des  idees  que  n'avait 
jamais  connues  encore  aucun  mouvement  populaire  aux  Etats-Unis.  Par 
bonheur,  une  victoire  partielle  fut  enfin  obtenue.  Nous  devons  esperer 
que,  dans  un  avenir  proche,  elle  s'avere  complete  et  definitive.  C'est  une 
caracteristique  de  la  democratic  americaine  que,  dans  les  matieres  im- 
pliquant  l'etablissement  d'un  commerce  avec  ['Europe,  elle  se  meut  len- 
tement,  avec  precaution  et  toute  l'apparence  d'une  timidite  regrettable.  II 
fallut  deux  ans  et  demi  aux  Americains  pour  arriver  a  une  decision  quant 
a  leur  devoir  vis-a-vis  du  monde  au  cours  de  la  grande  tragedie  qui  fut 
jouee  en  Europe  entre  1914  et  1919.  Mais  ces  annees  d'attente  furent  deux 
annees  d'examen  de  conscience,  de  reflexion  prudente  et  de  supputation 
des  consequences  a  venir  de  la  conduite  a  prendre.  La  decision  finale 
tarda,  mais  une  fois  prise,  les  obligations  quelle  impliquait  furent  rem- 
plies  de  telle  maniere  quelle  eleva  l'Amerique  dans  l'estime  de  l'huma- 
nite  et  que  tout  veritable  Americain  en  est  justement  fier.  AujourdTiui 
elle  demande  tardivement,  et  avouons-le  sous  une  forme  assez  differente 
des  desirs  de  la  plupart  d'entre  nous,  a  cooperer  a  l'avancement  d'une  des 
causes  a  laquelle  la  Nation  a  devoue  ses  energies  et  ses  ressources  entre 
1917  et  1919.  II  faut  esperer  ardemment  que,  s'il  est  fait  exception  aux 
conditions  qui  ont  ete  bien  malheureusement  mises  par  elle  a  sa  propre 
decision  une  solution  neanmoins  satisfaisante  pour  tous  les  anciens  asso- 
cies,  cooperateurs  de  maintenant,  pourra  par  bonheur  etre  enfin  trouvee. 
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•Note  re  later  developments  concerning  U.  S.  adhesion  to  the  World  Court: 

The  World  Court  Conference,  to  which  Professor  Garner  refers,  was  held  in 
Geneva  in  September,  1926,  and  adopted  resolutions  which  expressly  accepted 
the  first  four  of  the  Senate  reservations,  and  which  also  accepted  the  fifth,  with 
respect  to  advisory  opinions,  on  the  condition  or  understanding  that  it  implied 
an  equal  position  on  the  part  of  the  United  States  with  that  of  other  Powers. 
President  Coolidge  indicated,  however,  that  this  was  not  satisfactory  and  did 
not  proclaim  the  effectiveness  of  the  Protocol  with  the  Senate  reservations,  as 
he  might  have  done. 

In  March,  1929,  on  the  initiative  of  the  Coolidge  Administration,  a  new 
protocol  relating  to  the  fifth  reservation  was  worked  out  by  a  Commission  of 
Jurists  of  which  Elihu  Root  was  again  the  American  member.  This  protocol, 
generally  called  the  Root  Formula  because  of  Mr.  Root's  principal  responsibility 
for  it,  did  not  supplant  the  Protocol  already  ratified  by  the  Senate  with  reserva- 
tions, but  provided  a  procedure  by  which  that  previous  ratification  could  be- 
come effective,  especially  with  respect  to  advisory  opinions.  A  second  World 
Court  Conference  approved  the  Root  formula  in  September,  1929,  and  Presi- 
dent Hoover  and  Secretary  of  State  Stimson  now  expressed  themselves  as  com- 
pletely satisfied,  and  in  December,  1929,  the  signature  of  the  United  States  was 
attached  to  three  protocols— the  original  Protocol  of  Signature  of  December  16, 
1920,  a  Protocol  of  Revision  (making  certain  revisions  in  the  Court  Statute)  of 
September  14,  1929,  and  a  Protocol  of  American  Accession  (the  Root  Formula) 
of  September  14,  1929.  President  Hoover  did  not,  however,  submit  these 
protocols  to  the  Senate  until  December,  1930;  and  the  Senate  Committee  on 
Foreign  Relations  finally  returned  a  favorable  report  on  June  1,  1932,  but  with 
additional  reservations. 

The  Senate  took  no  action,  however,  until  January  1935,  when  the  Com- 
mittee on  Foreign  Relations  made  another  favorable  report  and  President 
Roosevelt  strongly  urged  ratification.  Finally,  on  January  29,  1935,  the  Senate 
voted  and  rejected  the  Protocol  for  American  Accession  by  a  vote  of  52  to  36, 
seven  votes  less  than  the  necessary  two-thirds.  It  may  be  pointed  out,  however, 
that  this  latest  Senate  action  was  merely  a  rejection  of  the  procedure  for  making 
effective  its  original  ratification  in  1926,  and  does  not  of  itself  invalidate  that 
original  ratification,  which  could  be  made  legally  effective  at  any  time  by  presi- 
dential proclamation. 

C.  A.  B. 


XIX 

RESPONSIBILITY  OF  STATES  FOR  INJURIES  SUFFERED 

BY  FOREIGNERS  WITHIN  THEIR  TERRITORIES 

ON  ACCOUNT  OF  MOB  VIOLENCE, 

RIOTS,  AND  INSURRECTIONS* 

By  way  of  introduction  it  may  be  well  to  state  at  the  outset  a  few  of  the 
generally  accepted  rules  regarding  the  nature  of  the  responsibility  of 
states,  in  general,  for  injuries  sustained  by  aliens  within  their  territories. 
In  the  first  place,  the  responsibility  may  be  international,  that  is,  it  may 
be  a  responsibility  imposed  by  international  law,  either  customary  or 
conventional,  or  it  may  be  municipal,  that  is,  a  responsibility  voluntarily 
imposed  by  the  state  upon  itself  by  its  own  municipal  legislation. 
Municipal  responsibility  may  fall  short  of  that  fixed  by  international 
law,  but  it  is  by  the  latter,  of  course,  that  the  international  obligations 
of  a  state  are  determined. 

On  the  other  hand,  the  responsibility  which  a  state  may  admit  and  as- 
sume is  sometimes  greater  than  that  which  international  law  establishes. 
Thus  a  state  may  by  municipal  legislation  impose  upon  itself  or  upon  its 
local  governments  an  obligation  to  indemnify  foreigners  for  injuries  sus- 
tained in  their  persons  or  property  regardless  of  whether  the  injuries  re- 
sulted from  lack  of  due  diligence  or  fault  on  the  part  of  its  officers  or 
agents.  Likewise  it  may  by  treaty  with  another  state  obligate  itself  to 
guarantee  a  greater  degree  of  protection  to  the  nationals  of  the  latter 
state  than  international  law  requires  and  to  make  reparation  for  injuries 
sustained  by  them  when  reparation  is  not  obligatory  according  to  inter- 
national law. 

In  the  second  place,  it  is  generally  admitted  that  the  obligation  to  make 
reparation,  when  it  exists,  is  an  obligation  to  the  state  whose  nationality 
the  injured  person  possesses  and  not  to  the  individual  victim.  International 
law  neither  creates  rights  for  individuals  nor  imposes  duties  on  them.1  In- 
dividuals are  not  subjects  of  international  law;  whether,  as  Oppenheim 
contends,  they  may  be  regarded  as  objects  of  international  law,2  it  is 
unnecessary  to  argue  here.  It  is  believed,  therefore,  that  individuals  cannot 
be  guilty  of  violating  international  law;  they  may  of  course  commit  acts 

*  From  the  Proceedings  of  the  American  Society  of  International  Law,  Vol.  XXI 
(1927). 

1  Compare  as  to  this,  Anzilotti,  "La  responsabilite  Internationale  des  fitats  a  raison 
des  dommages  soufferts  par  des  etrangers,"  Revue  Generate  de  Droit  International 
Public  Vol.  XIII  (1906),  pp.  5,  308. 

a  International  Law,  Vol.  I  (3rd  ed.),  p.  253. 
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injurious  to  aliens  which  it  is  the  duty  of  the  state  to  employ  reasonable 
means  to  prevent,  and  if  it  is  unable  to  prevent  them,  to  employ  similar 
measures  to  punish  the  offenders.  If  it  neglects  or  refuses  to  do  either  it  is 
bound  by  international  law  to  make  reparation  to  the  foreign  state  whose 
nationals  have  been  the  victims  of  such  acts.  The  obligations  and  duties 
which  international  law  prescribes  are  addressed  to  states  alone.  They 
are  both  positive  and  negative;  they  embrace  duties  of  positive  action 
(legislative  and  administrative),  abstention,  prevention,  and  in  certain 
cases,  reparation.3  So  far  as  the  protection  of  aliens  is  concerned,  they 
include  the  duty  of  enacting  legislation  of  a  protective  character  and  of 
establishing  administrative  and  judicial  organs  through  recourse  to  which 
aliens  can  be  reasonably  assured  of  protection;  the  duty  of  refraining 
from  the  enactment  of  legislation  or  putting  into  effect  administrative 
regulations  which  are  contrary  to  international  law;  the  duty  of  exercising 
reasonable  care— "due  diligence"  as  it  is  commonly  called— to  prevent  all 
persons  within  their  jurisdiction  from  committing  wrongs  in  violation  of 
international  law  against  the  nationals  of  foreign  states  domiciled  or 
sojourning  therein;  and  finally,  the  duty  to  make  reparation  under  certain 
conditions  where  such  wrongs  have  been  committed.  It  is  hardly  neces- 
sary to  say  that  the  lack  of  appropriate  legislation,  or  of  adequate  legisla- 
tion, to  enable  the  government  in  a  particular  emergency  to  perform  ef- 
fectively the  duties  which  international  law  imposes  upon  states,  cannot 
be  pleaded  as  a  defense  to  a  claim  for  reparation  on  account  of  injuries 
sustained  by  an  alien  in  consequence  of  the  failure  to  discharge  such 
duties. 

It  may  of  course  be  the  duty  of  the  state  to  modify  or  even  repeal 
certain  of  its  existing  legislation  in  order  to  keep  it  in  harmony  with  the 
requirements  of  the  ever-changing  rules  of  international  law;  to  re- 
organize and  strengthen  its  police  and  judicial  machinery;  and  to  enlarge 
the  jurisdiction  of  its  courts  of  justice,  in  order  to  assure  to  aliens  the 
protection  and  redress  to  which  they  are  entitled  under  international  law. 

The  duty  of  the  state  is  of  course  not  exhausted  by  the  mere  enactment 
of  the  protective  and  remedial  legislation  which  it  is  bound  by  interna- 
tional law  to  enact  and  by  the  establishment  of  police  and  judicial 
machinery  for  the  apprehension  and  punishment  of  those  guilty  of 
crimes  against  foreigners.  All  this  may  be  done  in  full  measure  and  yet 
the  protection  and  the  remedial  justice  which  they  are  intended  to  assure 
aliens  and  nationals  alike  may  in  the  case  of  the  former  be  quite  inade- 
quate. This  may  result  from  the  lax  enforcement  of  the  law,  the  indiffer- 
ence, negligence  or  even  complicity  of  the  police  or  other  agents  of  the 

8  These  duties  and  obligations  are  discussed  by  Professor  Quincy  Wright  in  his 
The  Enforcement  of  International  Law  Through  Municipal  Law  in  the  United  States 
(1916),  especially  Part  I. 
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state,  the  arbitrariness  or  lack  of  independence  of  the  judges,  the  dis- 
inclination of  grand  juries  to  indict  the  offenders,  the  refusal  of  trial  juries 
to  convict  them,  etc.  What  international  law  requires  of  states  is  not 
merely  provision  of  legal  remedies  on  paper,  but  a  system  under  which 
the  pursuit  of  those  remedies  will  actually  lead  to  justice.  It  is  by  this 
test  that  the  liability  of  a  state  to  make  reparation  is  measured.  It  may  well 
happen  that  a  state  possesses  a  fully  organized  system  of  criminal  courts 
to  which  foreigners  have  access  equally  with  nationals,  and  it  may  be  a 
sound  general  principle,  to  say  that  it  is  the  duty  of  the  injured  alien  to 
"exhaust,"  before  invoking  diplomatic  intervention,  the  justice  which 
such  tribunals  were  designed  to  afford,  when  in  fact  it  would  be  useless 
to  attempt  to  do  so.  Similarly,  the  remedy  of  a  civil  suit  for  damages 
against  the  individual  offenders  might  be  available,  when  it  would  lead 
to  no  result  if  pursued.  Thus  a  judgment  for  damages  against  poor 
laborers  who  participate  in  a  mob  outbreak  would  be  of  little  or  no 
value. 

It  is,  of  course,  an  error  to  say,  as  has  sometimes  been  said,  that  a  state 
is  bound  by  international  law  to  prevent  wrongs  to  aliens  within  its  ter- 
ritories or  to  indemnify  them  in  case  it  fails  to  do  so.  Such  an  obligation 
would  make  the  state  an  insurance  society  obliged  to  guarantee  them 
for  all  losses  and  injuries  which  it  failed  to  prevent.  No  state,  however 
well-organized  and  however  efficient  and  vigilant  its  peace  officers  and 
other  functionaries  may  be,  is  capable  of  preventing  wrongs  from  being 
committed  at  times  against  aliens,  and  international  law  imposes  no  such 
impossible  obligation  upon  any  state.  What  it  does  require,  and  this 
alone,  is  that  the  proper  authorities  of  the  state  shall  exercise  due  dili- 
gence to  prevent  the  perpetration  of  such  wrongs,  that  is,  to  do  all  that 
they  can  reasonably  be  expected  to  do,  to  prevent  them.4  If  they  do  that, 
the  state  cannot  be  held  responsible,  at  least  not  to  the  extent  of  being 
liable  for  the  payment  of  an  indemnity  to  the  victims  or  their  surviving 
dependents.  Where  liability  exists  it  is  not  for  failure  to  prevent  wrongs 
but  for  failure  to  take  reasonable  measures  to  prevent  them,  or  in  case 
such  measures  are  unsuccessful,  for  failure  to  adopt  reasonable  measures 
to  apprehend  and  punish  the  guilty  offenders.5  This  is  the  general  prin- 

4  The  United  States  Supreme  Court  in  the  case  of  Arjona  (120  U.  S.  479)  said:  "The 
law  of  nations  requires  every  national  government  to  use  due  diligence  to  prevent  a 
wrong  being  done  within  its  own  dominion  to  anodier  nation  with  which  it  is  at  peace, 
or  to  the  people  thereof."  Compare  also  the  similar  opinion  of  the  English  High 
Court  of  Chancery  in  the  case  of  the  Emperor  of  Austria  v.  Day,  2  Giffard  628  (1861). 

6  This  principle  is  well  illustrated  by  the  recent  case  of  Janes  decided  by  the  United 
States-Mexican  Mixed  Claims  Commission  on  November  16,  1926,  in  which  the  Com- 
mission declined  to  hold  Mexico  liable  for  the  killing  of  an  American  citizen,  because 
it  was  admitted  that  the  Mexican  Government  could  not  have  prevented  the  murder. 
But  it  awarded  an  indemnity  to  the  family  of  the  victim  for  the  reason  that  the  evi- 
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ciple  observed  by  the  more  highly  developed  states  in  their  relations 
with  one  another.  But  in  their  relations  with  certain  weak  and  more  or 
less  undeveloped  states,  notably  in  the  Orient  and  in  Latin  America, 
there  has  been  a  disposition  to  hold  them  to  a  higher  degree  of  responsi- 
bility, and  to  insist  upon  reparation  for  failure  to  prevent  injuries,  and 
not  merely  for  failure  to  exercise  due  diligence  to  prevent  them.6  It  is 
often  asserted  that  aliens  are  entitled  under  international  law  to  no 
greater  protection  or  different  remedies  than  is  accorded  to  nationals, 
and  consequently  the  state  is  not  liable  except  where  it  fails  to  accord 
equality  of  protection  and  means  of  redress.7  As  a  general  principle  this 
is  a  correct  statement,  but  it  is  not  true  when  the  degree  of  protection  or 
the  efficacy  of  the  means  for  obtaining  redress  fall  below  the  standard 
recognized  among  civilized  states.  In  that  case  foreign  states  expect  a 
higher  degree  of  protection  for  their  nationals  than  is  accorded  citi- 
zens.8 Mr.  Root,  who  clearly  states  the  equality  theory  and  approves  it, 
qualifies  it  with  the  proviso  that  in  such  case  the  protection  which  the 
country  gives  to  its  own  citizens  must  conform  to  "the  established  stand- 
ard of  civilization."  And  he  adds  that  "there  is  a  standard  of  justice  very 
simple,  very  fundamental,  and  of  such  general  acceptance  by  all  civilized 
countries  as  to  form  a  part  of  the  international  law  of  the  world."9  Lord 
Palmerston  in  a  speech  on  the  Don  Pacifico  case,  adverting  to  the  claim 

dence  disclosed  lack  of  due  diligence  on  the  part  of  the  Mexican  authorities  in 
prosecuting  and  punishing  the  guilty  offender.  In  short,  a  distinction  was  made  be- 
tween the  damage  inflicted  by  the  killing  itself,  for  which  the  slayer  was  responsible, 
and  the  damage  caused  by  die  Mexican  Government  by  its  delinquency  in  not  taking 
proper  steps  to  apprehend  and  punish  the  murderer,  and  thereby  sparing  the  family 
of  the  victim  of  "indignant  neglect"  and  of  rendering  it  possible  for  them  to  subject 
the  murderer  to  a  civil  suit  for  damages. 

4  As  to  this  see  Williams,  "The  Protection  of  American  Citizens,"  17  American  Jour- 
nal of  International  Law  (1923),  pp.  489  ff. 

'This  was  asserted  by  Secretary  Evarts  in  1880  and  by  Secretary  Bayard  in  1886. 
Moore,  Digest,  Vol.  VI,  pp.  822,  831.  It  is  also  the  view  of  many  writers  on  interna- 
tional law. 

8  Bryce,  "Legal  and  Constitutional  Aspects  of  the  Lynching  at  New  Orleans,"  New 
Review,  Vol.  IV,  p.  831,  and  Williams,  17  American  Journal  of  International  Law, 
p.  471. 

8  "The  Basis  of  Protection  to  Citizens  Abroad,"  Proceedings  of  the  American  Society 
of  International  Law,  1910,  pp.  20-21.  Compare  also  Borchard,  Diplomatic  Protection 
of  Citizens  Abroad,  p.  47,  who  remarks  that  international  law  fixes  die  standard  of 
treatment  which  aliens  are  entitled  to  receive  at  the  hands  of  the  state  in  which  they 
reside.  In  the  case  of  Garcia  and  Garcia,  decided  by  the  United  States-Mexican  Mixed 
Claims  Commission  on  December  3,  1926,  the  Commission  held  that  tiiere  even  exists 
among  civilized  nations  an  "international  standard"  governing  the  taking  of  human 
life.  In  this  case  the  United  States  was  condemned  to  pay  an  indemnity  for  the  act 
of  an  army  lieutenant  in  recklessly  firing  upon  and  killing  a  Mexican  girl  while  cross- 
ing the  Rio  Grande  on  a  raft. 
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that  equality  of  treatment  of  aliens  and  nationals  was  all  that  could  be 
demanded,  said: 

We  shall  be  told,  perhaps,  as  we  have  already  been  told,  that  if  the  people 
of  the  country  are  liable  to  have  heavy  stones  placed  upon  their  breasts,  and 
police  officers  to  dance  upon  them;  if  they  are  liable  to  have  their  heads  tied 
to  their  knees,  and  to  be  left  for  hours  in  that  state;  or  to  be  swung  like 
a  pendulum,  and  to  be  bastinadoed  as  they  swing,  foreigners  have  no  right 
to  be  better  treated  than  the  natives,  and  have  no  business  to  complain  if  the 
same  things  are  practiced  upon  them.  We  may  be  told  this,  but  that  is  not 
my  opinion,  nor  do  I  believe  it  is  the  opinion  of  any  reasonable  man. 

If  the  standard  of  protection  and  the  adequacy  of  the  remedies  for  its 
enforcement  are  fixed  by  international  law,  the  failure  of  a  state  to  meet 
this  standard  renders  it  liable  to  indemnify  the  alien  who  suffers  injury 
in  its  territory  even  if  it  does  involve  according  him  better  treatment  than 
is  accorded  citizens;  this  on  the  principle  often  asserted  that  the  observ- 
ance of  the  obligations  of  international  law  is  one  of  the  essential  condi- 
tions of  membership  in  the  family  of  nations. 

Even  if  it  be  admitted  that  equality  of  treatment  is  all  that  is  required, 
it  may  happen,  and  has  happened  in  practice,  that  what  appears  on  its 
face  to  be  equality  of  treatment  is  not  such  in  fact.  The  legislation  of  a 
state  may  make  no  distinction  between  nationals  and  aliens  in  respect  to 
their  substantive  rights  of  protection  or  the  remedies  for  enforcing  them, 
yet  in  the  actual  administration  of  the  law  flagrant  inequality  may  result. 
Thus  the  courts  may  be  open  equally  to  aliens  and  nationals,  but  sheriffs, 
prosecuting  attorneys,  and  judges  may  be  locally  elected  by  popular 
vote  and  for  short  terms,  while  juries  are  selected  from  the  community. 
The  former  are  in  a  sense  subject  to  the  control  of  local  public  opinion, 
and  the  latter  may  be  affected  by  it.  Often,  usually  perhaps,  local  public 
sentiment  is  hostile  to  foreigners  and  sympathetic  with  mobs  who  mal- 
treat them.  Sheriffs  and  police  officials  are  often  indifferent  or  make  no 
effort  at  all  to  prevent  outbreaks  or  to  apprehend  the  guilty  parties  when 
aliens  are  the  victims;  grand  juries  will  not  indict  them  when  they  are 
known;  prosecuting  officers  will  not  prosecute  them,  at  least  not  with 
vigor,  and  juries  will  not  convict  them.  Under  these  circumstances,  the 
equality  which  the  letter  of  the  law  promises  becomes  in  fact  flagrant 
inequality.  As  every  one  knows,  this  has  been  the  result  in  most  cases 
of  mob  violence  in  the  United  States.  It  may  often  happen  that,  in  such 
cases,  if  the  victim  were  a  citizen,  justice  could  be  obtained,  when  it 
would  be  useless  for  an  alien  to  attempt  it.  It  is  for  this  very  reason  that 
in  the  United  States  the  proposal  to  give  the  Federal  courts  jurisdiction 
over  crimes  committed  against  aliens  finds  its  strongest  support.  Juries 
in  Federal  cases,  not  being  chosen  from  the  community  where  the  crime 
was  committed,  are  likely  to  be  less  affected  by  the  anti-foreign  local 
sentiment  which  has  so  often  made  it  impossible  to  indict  and  convict 
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participants  in  mob  outbreaks  against  aliens.10  Such  a  change  would  go 
far  toward  giving  the  alien  equal  protection  with  the  citizen  which  in 
fact  he  does  not  now  enjoy,  mainly  because  he  has  the  misfortune  to 
possess  what  Bret  Harte  described  as  the  "defective  moral  quality  of 
being  a  foreigner." 

It  is  somewhat  significant  that  the  Federal  Constitution  recognizes  the 
natural  prejudice  likely  to  exist  against  aliens,  and  consequently  the  in- 
justice of  leaving  them  to  the  protection  of  local  courts,  when  it  gives  to 
the  Federal  courts  jurisdiction  of  civil  suits  between  aliens  and  citizens  of 
the  United  States.  But  it  fails  to  go  to  the  length  which  logic  and  justice 
would  seem  to  require  and  give  the  same  courts  jurisdiction  of  criminal 
acts  committed  against  aliens.  It  may  also  be  remarked  that  the  Revised 
Statutes  of  the  United  States11  endeavor  to  protect  citizens  against  the 
consequences  of  local  prejudice,  mainly  racial,  by  giving  the  Federal 
courts  jurisdiction  of  acts  of  conspiracy,  oppression,  intimidation,  etc., 
committed  by  mobs  or  disguised  bands  for  the  purpose  of  preventing  or 
hindering  citizens  of  the  United  States  from  exercising  freely  or  enjoying 
any  of  their  rights  or  privileges  as  citizens  and  by  imposing  a  heavy  fine 
or  imprisonment  on  the  guilty  parties  if  convicted.  But  aliens,  who  are 
so  often  the  victims  of  mob  violence  and  lynch  law  in  this  country, 
usually  because  of  their  foreign  nationality,  are  given  no  such  protection, 
but  must  be  content  with  the  protection  and  the  remedies  provided  by 
local  law  and  with  such  justice  as  they  can  get  from  the  local  courts. 
As  is  well  known,  the  Government  of  the  United  States  has  usually  taken 
shelter  behind  the  constitutional  distribution  of  power  in  our  federal 
system  and  denied  all  legal  liability  to  make  compensation  for  injury 
suffered  by  aliens  within  the  territory  of  a  particular  State  of  the  Union. 
But  when  American  citizens  have  been  the  victims  of  mob  violence  in 
foreign  countries  having  the  federal  system  of  government,  it  has  refused 
to  admit  the  validity  of  such  a  defense.12 

If  we  turn  now  from  a  consideration  of  the  general  question  of  the 
liability  of  states  to  the  specific  question  of  their  liability  for  injuries  sus- 
tained by  aliens  on  account  of  acts  committed  by  mobs,  rioters,  and  in- 

10  As  to  this  see  Watson,  "Need  of  Federal  Legislation  in  Respect  to  Mob  Violence 
in  Cases  of  Lynching  of  Aliens,"  25  Yale  Law  Journal,  p.  579.  See  also  Hyde,  Inter- 
national Law,  Vol.  I,  p.  518.  u  Sec.  5508. 

12  For  example,  when  an  American  citizen  was  injured  by  a  mob  in  Brazil  in  1875 
and  the  Government  of  Brazil  attempted  to  shift  the  responsibility  to  the  province 
within  which  the  injury  had  occurred,  the  American  Minister  was  instructed  to  say 
that  the  provincial  authorities  were  not  "officially  known  to  this  government;  it  is  the 
Imperial  government  at  Rio  de  Janeiro  only  which  is  accountable  to  this  government 
for  any  injury  to  the  person  or  property  of  a  citizen  of  the  United  States  committed  by 
the  authorities  of  a  province.  It  is  with  that  government  alone  that  we  hold  diplomatic 
intercourse."  Moore,  Digest,  Vol.  VI,  p.  816. 
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surgent  forces,  which  is  the  subject  assigned  me,  we  shall  find  that  the 
feature  which  distinguishes  such  acts  from  others  for  which  states  may 
be  held  liable,  is  that  they  are  usually  committed  by  private  persons,  not 
by  the  state  or  its  agents.13  Those  committed  by  mobs  differ  also  from 
those  committed  by  insurgents  in  that  the  former  are  the  acts  usually  of 
a  relatively  small  number  of  persons  excited  and  inflamed  by  some  act 
or  conduct  on  the  part  of  the  victim  or  victims  and  are  often  directed 
exclusively  against  such  persons  mainly  because  they  are  foreigners.  The 
injuries  committed  by  insurgents,  on  the  other  hand,  are  the  acts  of  larger 
numbers  of  persons  who  are  in  revolt  against  the  established  authority; 
they  are  not  necessarily  assimilable  to  the  acts  of  murderers;  they  are 
usually  not  committed  by  men  in  disguise;  their  object  is  not  private 
vengeance,  but  the  overthrow  of  the  government;  and  they  are  not 
ordinarily  directed  against  foreigners  as  such  but  are  usually  the  inci- 
dental result  of  the  military  operations  of  the  insurgent  forces  against 
the  government. 

By  reason  of  the  political  object  which  is  sought  to  be  accomplished, 
the  fact  that  their  acts  are  not  ordinarily  directed  against  foreigners  as 
such,  that  the  injuries  suffered  are  usually  the  indirect  consequence  of 
the  insurrection,  and  that  the  participants  often  get  beyond  the  control 
of  the  de  jure  government  against  which  they  are  in  revolt,  the  question  of 
the  international  responsibility  of  the  state  assumes  a  somewhat  different 
character  from  that  which  results  from  injuries  committed  by  mobs. 

In  both  classes  of  cases,  apart  from  the  exceptional  instances  in  which 
the  agents  of  the  state  are  the  participants,  directly  or  indirectly,  the  ques- 
tion raised  is  whether  and  how  far  the  state  is  liable  for  the  payment  of 
indemnities  or  to  make  reparation  in  other  form  for  injuries  resulting  to 
foreigners  from  the  acts  of  private  persons.  A  very  few  writers  have 
defended  the  general  principle  that  a  state  is  never  liable  internationally 
for  acts  committed  by  private  individuals  against  foreigners  within  its 
territory.  Others  assert  that  while  the  general  basic  principle  is  that  of 
non-liability  or  irresponsibility,  there  are  exceptional  cases  justifying  a 
departure  from  the  general  rule.  This  is  the  opinion  expressed  by  the  re- 
porter (M.  Guerrero)  of  the  subcommittee  on  responsibility  of  states  for 
damages  done  in  their  territories  to  foreigners,  of  the  Committee  of 
Experts  for  the  Progressive  Codification  of  International  Law. 

The  reporter  says: 
At  the  present  time,  the  postulate  that  the  state  is  not  responsible  for  the 
acts  of  others  [that  is,  private  persons]  has  become  a  basic  legal  rule;  indeed, 

13  Officers  and  agents  of  the  state  may,  of  course,  participate  in  mob  outbreaks  and 
riots  by  encouraging  or  even  assisting  the  mob  or  rioters,  and  in  the  case  of  insurrec- 
tion the  injuries  may  be  committed  by  the  authorities  or  armed  forces  of  the  de  jure 
government  while  endeavoring  to  suppress  the  insurrection.  In  this  paper,  however, 
I  am  concerned  mainly  with  responsibility  for  injuries  committed  by  private  persons. 
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if  it  were  not  so,  the  very  foundations  of  the  community  would  be  shaken.  ... 
Losses  occasioned  to  foreigners  by  the  acts  of  private  individuals,  whether  they 
be  nationals  or  strangers,  do  not  involve  the  responsibility  of  the  state. 

He  admits,  however,  that  the  state  is  responsible,  if  the  injury  is  the 
result  of  an  act  contrary  to  international  law  and  there  has  been  a  denial 
of  justice,  and,  in  case  of  a  riot,  if  the  act  was  directed  against  foreigners 
as  such  and  the  state  has  failed  to  perform  its  duties  of  surveillance  and 
repression.  There  are  some  who  will  deny  the  validity  of  his  contention 
that  in  respect  to  injuries  committed  by  private  persons  against  aliens 
the  general  principle  is  that  of  irresponsibility,  and  who  will  reverse  the 
proposition  and  maintain  that  the  general  principle  is  responsibility,  ir- 
responsibility constituting  the  exception.  The  trend  of  modern  practice 
appears  to  support  this  view.  M.  Guerrero's  further  proposition  that  the 
duty  of  the  state  as  regards  legal  protection  must  be  held  to  have  been 
fulfilled  if  it  has  allowed  foreigners  free  access  to  the  courts,  is,  as  I 
have  endeavored  to  show,  hardly  defensible,  especially  if  it  means  access 
only  to  the  local  courts  or  even  to  the  national  courts  when  the  conditions 
are  such  that  while  the  citizen  may  ordinarily  obtain  justice  by  recourse 
to  them  the  alien  cannot.14  In  the  Rock  Springs  (Wyoming)  case,  where  28 
Chinese  persons  had  been  massacred  by  a  mob  and  their  property  of 
considerable  value  had  been  destroyed  or  appropriated  by  the  mob,  and 
where,  according  to  the  admission  of  the  Secretary  of  State  himself,  there 
there  had  been  "a  gross  and  shameful  failure  of  the  police  authorities," 
their  surviving  dependents  were  told,  in  effect,  by  the  Secretary  of 
State  that  the  United  States  was  not  liable  to  indemnify  them,  because 
the  courts  were  open  to  them  and  they  should  seek  redress  there.15  In 
view  of  the  state  of  local  sentiment,  this  recourse  would  have  been  quite 
ineffective.  Probably  no  grand  jury  could  have  been  found  which  would 
have  indicted  the  guilty  parties,  even  if  their  identity  had  been  notorious, 
and  no  trial  jury  which  would  have  convicted  them.  In  any  case,  con- 
viction and  punishment  of  the  offenders  would  have  brought  to  the 
victims  or  their  dependents  no  pecuniary  compensation  for  the  lives 
lost  or  the  property  destroyed.  Considering  that  the  offenders  were  poor 
miners  possessing  little  or  no  property,  a  civil  suit  against  them  for 
damages,  even  if  it  had  been  successful,  would  have  been  worthless. 
The  only  possible  way  by  which  reparation  could  be  obtained  under  the 
circumstances  was  the  payment  out  of  the  treasury  of  the  United  States 
of  compensatory  damages.  President  Cleveland  recommended  to  Con- 
gress such  an  appropriation,  but  "with  the  distinct  understanding  that 

14  Oppenheim,  International  Law  (3rd  ed.),  Vol.  I,  p.  261,  likewise  appears  to  regard 
the  right  of  free  access  to  the  courts  for  the  purpose  of  claiming  damages  from  the 
offenders  is  all  that  the  alien  can  demand,  although  he  adds  that  the  state  "must 
punish  such  acts  as  are  criminal."  "  Moore,  Digest,  Vol.  VI,  p.  826. 
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such  action  is  in  no  wise  to  be  held  as  a  precedent,  is  wholly  gratuitous, 
and  is  resorted  to  in  a  spirit  of  pure  generosity  toward  those  who  are 
otherwise  helpless."16  The  appropriation  was  made,  and  apparently  in 
the  belief  that  the  United  States  was  legally  liable,  since  the  usual  dis- 
claimer of  liability  was  omitted  from  the  act  of  Congress  appropriating 
the  money. 

As  to  the  responsibility  for  injuries  suffered  by  aliens  on  account  of 
acts  committed  by  mobs,  the  now  generally  accepted  rule  is  that  the 
state  is  liable  to  make  reparation  where  it  can  be  held  to  have  been  at 
fault,  as  where  there  has  been  lack  of  due  diligence  on  the  part  of  the 
proper  authorities  to  prevent  the  injury,  and  when  they  themselves  have 
been  accomplices  directly  or  indirectly  the  liability  is  of  course  all  the 
greater.  What  is  "due  diligence"  in  a  particular  case  must  naturally 
depend  upon  the  circumstances;  what  would  be  due  diligence  under  a 
given  set  of  conditions  would  not  be  under  other  conditions.  Perhaps 
it  ought  to  bear  some  proportion  to  the  gravity  of  the  injury  to  which 
neglect  of  it  exposes  the  alien,  and  in  all  cases  it  should  include  the 
adoption  of  reasonably  effective  measures  to  prevent  it.  The  burden 
of  proving  the  lack  of  such  diligence  is  held  to  rest  upon  the  injured 
state,  a  burden  which  is  not  always  easy  to  discharge,  even  when  lack 
of  diligence  is  notorious.  This  rule  is  that  which  is  supported  by  the  great 
majority  of  writers  on  international  law,17  and  it  is  the  rule  uniformly 
applied  by  arbitral  commissions.18  The  latest  of  such  cases  is  that  of 
Youmans,  decided  in  November,  1926,  by  the  United  States-Mexican 
Mixed  Claims  Commission,  which  awarded  the  sum  of  $20,000  to  the 
United  States  on  behalf  of  the  claimant  whose  father  had  been  killed  by 
a  mob  in  Mexico  in  the  year  1880.  The  award  was  based  on  evidence 
that  the  Mexican  Government  had  failed  to  exercise  due  diligence  to 
protect  the  victim  against  the  fury  of  a  mob  and  also  to  take  proper  steps 
to  apprehend  and  punish  the  offenders.  The  fact  that  Mexican  soldiers 
took  part  in  the  mob  served  to  accentuate  the  responsibility. 

16  Moore,  Digest,  Vol.  VI,  p.  835.  Senator  Edmunds,  who  dissented  from  the  view 
of  Secretary  Bayard  that  the  United  States  was  not  liable  to  pay  indemnity  in  this 
case,  but  that  the  appropriate  remedy  was  recourse  to  the  courts,  maintained  more 
correctly,  it  is  believed,  that  where  such  a  remedy  is  obviously  ineffective  for  one 
reason  or  another,  "the  body  of  the  nation"  is  bound  to  make  the  reparation  which 
the  courts  are  unable  to  do.  Congressional  Record,  1886,  Vol.  17,  p.  5186. 

"  See  among  others  Phillimore,  Commentaries  (3d  ed.),  Vol.  II,  p.  5;  Borchard, 
Diplomatic  Protection  of  Citizens  Abroad,  p.  220;  Huffcut,  Ann.  American  Academy 
of  Political  and  Social  Science,  Vol.  II,  p.  73;  Moore,  Digest,  Vol.  VI,  Sec.  1022;  Wil- 
liams, 17  American  Journal  of  International  Law,  490;  Diena,  Principi,  t.  I,  p.  447; 
and  De  Visscher,  La  ResponsabilitS  des  Etats,  Bibl.  Visser.,  t.  II  (1924),  p.  103. 

18  See  the  cases  cited  by  Ralston,  The  Law  and  Procedure  of  International  Tribunals 
(rev.  ed.,  1926),  pp.  357-358,  and  Moore,  International  Arbitrations,  Vol.  Ill,  pp. 
3027  ff. 
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While  liability  is  usually  conditioned  upon  the  existence  of  fault  on  the 
part  of  the  state,  there  is  an  increasing  disposition  to  impute  liability  to  it, 
regardless  of  fault,  where  the  acts  of  the  mob  have  been  directed  against 
the  victims  because  they  were  foreigners.  This  view  was  affirmed  by  the 
Institute  of  International  Law  at  its  session  of  1900.19  But  the  reporter  of 
the  subcommittee  of  the  Committee  of  Experts  for  the  Progressive  Codifi- 
cation of  International  Law,  referred  to  above,  still  insists  that  in  such 
cases  lack  of  due  diligence  on  the  part  of  the  state  must  be  established. 
In  fact,  states  have  sometimes  voluntarily  paid  indemnities  when  the 
acts  were  directed  against  foreigners  as  such,  even  when  there  was  ad- 
mittedly no  fault  on  the  part  of  the  public  authorities.  This  was  done  by 
Great  Britain  in  the  Fortune  Bay  case  and  by  France  in  the  Aigues 
Mortes  case,  while  China  has  frequently  done  so  under  pressure.  Some 
recent  writers  maintain  that  the  existence  or  non-existence  of  fault 
should  no  longer  be  regarded  as  the  proper  test  of  the  liability  of  the 
state,  but  that  whenever  an  alien  is  the  victim  of  mob  violence,  he  or  his 
dependents  should  be  entitled  to  an  indemnity;  in  short,  the  responsibility 
of  the  state  in  cases  of  mob  violence  "cannot  be  said  to  depend  upon  the 
fault  or  degree  of  fault  of  the  state,  but  it  proceeds  from  the  nature  of 
the  facts  in  the  case."20 

The  increasing  willingness  of  states  in  practice  to  pay  indemnities 
where  there  has  been  no  fault,  and  the  recent  enactment  of  laws  in  a 
number  of  American  States  making  cities  and  counties  liable  in  damages 
for  losses  of  life  or  property  on  account  of  the  acts  of  mobs,  regardless 
of  fault,  seem  to  be  based  on  the  view  that  the  community  ought  to 
indemnify  the  victims  of  mob  violence  or  their  dependents,  even  if 
responsibility  cannot  be  imputed  to  the  public  authorities.  On  the 
principle  that  there  is  a  denial  of  justice  in  such  cases  and  that  a  civil 
suit  for  damages  against  the  individual  offenders  would  in  most  cases 
be  an  ineffective  means  of  obtaining  compensation,  much  may  be  said 
in  support  Of  this  view.  The  fact  that  no  state,  not  even  the  best  organized 
and  inhabited  by  the  most  law-abiding  citizens,  is  free  from  mob  out- 
breaks against  foreigners  on  occasions  when  local  sentiment  is  aroused 
and  inflamed  against  them,  as  the  outbreaks  against  the  Germans  in 
England  and  throughout  the  British  Dominions  following  the  sinking  of 
the  Lusitania  demonstrated,  is  not  conclusive  of  the  proposition  that  in 
such  cases  the  state  ought  not  to  be  held  responsible,  especially  when, 
as  is  usually  the  case,  the  fury  of  the  mob  is  directed  against  the  victims 
because  they  are  foreigners.  The  obligation  to  indemnify  them  does  not 

"Annuaire,  Vol.  XXVIII,  p.  254. 

20  Compare  Goebel,  "The  International  Responsibility  of  States  for  Injuries  Sustained 
by  Aliens  on  Account  of  Mob  Violence,  Insurrections  and  Civil  Wars,"  8  American 
Journal  of  International  Law  (1914),  p.  813. 
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necessarily  involve  assuring  them  redress  in  excess  of  that  which  is  ac- 
corded citizens,  for  the  reason  that  when  the  latter  are  the  victims  the 
chances  that  they  will  be  able  to  obtain  redress  through  recourse  to  the 
ordinary  judicial  remedies  are  usually  much  greater  than  when  they 
are  foreigners.  In  such  cases  the  obligation  to  indemnify  the  alien  is 
really  necessary  to  insure  equality  of  redress  as  between  him  and  the 
citizen. 

As  to  responsibility  for  losses  and  injuries  sustained  by  aliens  in  con- 
sequence of  the  existence  of  insurrection  or  civil  war,  both  where  the 
injuries  were  the  result  of  acts  done  by  the  authorities  or  military  forces 
of  the  state  while  endeavoring  to  restore  order  and  suppress  the  insur- 
rection and  where  they  were  the  result  of  acts  committed  by  the  insur- 
gents or  rebels,  there  is  a  difference  of  opinion  among  writers  on  inter- 
national law.  Some,  like  Calvo,21  Pradier-Fodere,22  Arias,23  Bluntschli,24 
and  apparently  Hall25  deny  that  the  state  can  be  held  liable  in  either 
case  and  therefore  required  to  indemnify  aliens  who  are  injured  in  con- 
sequence of  such  acts,  even  though  fault  is  imputable  to  the  state  or  its 
agents.  With  the  exception  of  Weisse,  Latin  American  publicists  gener- 
ally defend  the  principle  of  the  absolute  nonliability  of  the  state,  and  a 
few  Latin  American  republics  have  concluded  treaties  among  themselves 
recognizing  this  principle.  It  should  be  said,  however,  that  they  have 
entered  into  a  much  larger  number  of  treaties  in  which  an  exception  to 
this  principle  is  recognized  when  the  damage  has  resulted  from  the  fault 
or  negligence  of  the  governmental  authorities.26 

In  general  the  argument  in  support  of  the  principle  of  non-liability  is 
that  the  alien  who  settles  in  a  foreign  country  assumes  the  risk  to  which 
he,  as  well  as  the  citizen,  is  always  exposed  in  consequence  of  the  possible 
outbreak  of  insurrection  or  civil  war;  that  states  are  not  bound  by  inter- 
national law  to  indemnify  their  citizens  for  losses  sustained  in  conse- 
quence thereof,  and  to  require  them  to  indemnify  aliens  would  establish 

21  Droit  International  iheorique  et  pratique,  t.  Ill,  Sees.  1280,  1297. 

22  Traite  de  Droit  International,  t.  I,  Sec.  205. 

23  "The  Non-Liability  of  States  for  Damages  Suffered  by  Foreigners  in  the  Course 
of  a  Riot,  an  Insurrection  or  a  Civil  War,"  7  American  Journal  of  International  Law 
(1913),  pp.  72  ff.  24  he  Droit  Int.  Cod.,  Sec.  380  bis. 

25  International  Law,  p.  231.  Arias  (article  cited,  p.  741,  n.  25)  lists  the  names  of 
other  writers  who  are  quoted  as  denying  the  existence  of  any  liability  on  the  part  of 
the  state,  but  some  of  them  do  not  appear  to  go  to  such  extreme  lengths. 

26  Arias  (article  cited,  pp.  755-756)  lists  twenty  such  treaties  and  only  six  in  which 
the  principle  of  absolute  non-liability  is  recognized.  By  a  treaty  formulated  by  the 
Second  Pan  American  Conference  and  signed  by  the  delegates  of  all  the  American 
Republics  except  those  of  Haiti  and  the  United  States,  responsibility  for  the  acts  of 
rebels  and  of  individuals  was  admitted  in  case  of  negligence  on  the  part  of  the  con- 
stituted authorities  in  the  fulfillment  of  their  obligations. 
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an  inequality  as  between  them  and  citizens  in  favor  of  the  former;  that 
the  existence  of  insurrection  or  civil  war  constitutes  a  condition  of  force 
majeure,  and  acts  resulting  therefrom  cannot  justly  give  rise  to  state 
responsibility;  that  admission  of  the  right  of  indemnity  and  consequently 
of  diplomatic  intervention  in  behalf  of  the  alien  would  amount  to  the 
withdrawal  of  the  alien  from  the  jurisdiction  of  the  courts  and  give 
powerful  states  an  excuse  for  violating  the  dignity  and  infringing  upon 
the  sovereignty  of  weaker  states,  etc. 

Another  group  of  writers  maintain  the  opposite  view,  and  hold  that 
states  are  generally,  or  should  be  held  generally,  liable  for  all  injuries 
sustained  by  aliens  in  consequence  of  acts  committed  both  by  the  in- 
surgents and  by  the  authorities  or  military  forces  of  the  de  jure  govern- 
ment while  engaged  in  the  endeavor  to  suppress  the  insurrection,  even 
though  no  fault  or  lack  of  due  diligence  can  be  imputed  to  the  state. 
Among  those  who  maintain  the  view  of  general  responsibility  are  Brusa,27 
Rivier,28  Von  Bar,29  Weisse,30  and  apparently  Fauchille.31 

Some,  like  Fauchille,  appear  to  justify  it,  in  part,  on  the  ground  that 
the  presence  of  aliens  is  a  source  of  profit  to  the  state  in  which  they 
reside  and  that  in  admitting  them  to  enter  and  reside  in  its  territory 
the  state  assumes  the  risk  (risque  etatif)  and  ought  to  indemnify  them  for 
injuries  suffered  on  account  of  civil  commotions  and  insurrections.  Others, 
like  Brusa,  deny  the  validity  of  the  argument  for  non-liability  based  on 
force  majeure  and  maintain  that  the  state  should  be  held  responsible 
on  the  analogy  of  expropriation  or  of  preemption  in  maritime  war.  Like 
Fauchille,  he  maintains  also  that  the  presence  of  aliens  is  a  benefit  to  the 
state  and  consequently  it  owes  them  a  special  protection,  a  contention 
which  Von  Bar,  however,  considers  to  be  hardly  in  accord  with  the  facts. 
Brusa  does  not  regard  the  existence  of  fault  or  want  of  due  diligence  as 
a  sound  test  of  liability,  but  maintains  that  the  mere  fact  of  injury  sus- 
tained is  sufficient  to  render  the  state  liable.  Von  Bar,  however,  while 
supporting  the  principle  of  wide  responsibility,  does  not  go  to  the  length 
of  imputing  responsibility  to  the  state  in  all  cases,  as  for  example,  where 
the  injury  resulted  from  a  legal  act  committed  by  the  public  authorities, 
or  where  the  injured  state  has  recognized  the  belligerency  of  the  insur- 
rectionary government,  where  the  victim  of  the  injury  has  continued 


27  Annuaire  de  I'Institut  de  Droit  Int.,  t.  XVII,  pp.  96  ff. 

28  Droit  des  Gens.,  t.  II,  p.  43. 

29  "La  Responsabilite  des  Etats  a  Raison  des  Dommages  Soufferts  par  des  Etrangers 
en  Cas  de  Troubles,  d'Emeute  ou  de  Guerre  Civile,"  Rev.  de  Droit  Int.  et  de  L6g. 
Comparee,  t.  XXXI  (1899),  pp.  464  ff. 

30  he  Droit  Int.  Applique  aux  Guerres  Civiles  (French  ed),  p.  43  ff. 

w  Traite  de  Droit  Int.  Public,  t.  I,  Premiere  Partie  (Paix),  p.  521.  See  also  Annuaire 
de  I'Institut,  Vol.  XXVIII,  pp.  234  ff. 
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to  maintain  his  domicile  in  the  territory  under  the  control  of  the  insur- 
rectionary forces,  or  where  he  has  himself  contributed  to  the  event 
which  resulted  in  the  injury.  Weisse  likewise  does  not  admit  the  re- 
sponsibility of  the  state  where  the  insurgents  or  rebels  have  gotten 
beyond  its  control  so  that  it  is  physically  impossible  for  the  state  to 
prevent  the  injuries  which  they  commit.  Von  Bar  and  Weisse,  perhaps, 
might  be  more  appropriately  placed  in  a  third  or  intermediate  category 
of  writers,  which  includes  the  majority,  who  maintain  that  the  state  is 
responsible  and  therefore  bound  to  indemnify  aliens  in  certain  cases,  but 
is  irresponsible  in  other  cases.  According  to  their  view,  the  state,  assum- 
ing of  course  that  it  is  successful  in  suppressing  the  insurrection  and 
maintaining  itself  in  power  (if  it  is  overthrown  and  is  replaced  by  a 
government  established  by  the  insurrectionary  forces,  the  latter  succeeds 
to  the  same  responsibility),  is  responsible  for  injuries  resulting  from 
illegal  acts  or  acts  contrary  to  the  laws  of  war  committed  by  its  own 
authorities  or  forces  (acts  of  confiscation,  appropriation  of  property, 
pillage,  unlawful  arrests,  expulsion,  unlawful  taking  of  life,  etc.)  while 
engaged  in  the  endeavor  to  suppress  the  insurrection  and  restore  order. 
As  to  injuries  resulting  from  acts  committed  by  the  insurgents  or  rebels 
themselves,  the  state  is  responsible  only  when  positive  fault  or  lack  of 
due  diligence  may  be  attributed  to  it.  There  is  no  fault  when  a  condition 
of  force  majeure  exists,  that  is,  where  the  insurrectionary  movement  has 
got  beyond  the  control  of  the  state,  or  where,  in  case  it  has  not  reached 
this  stage,  the  authorities  of  the  de  jure  government  have  exercised  due 
diligence,  that  is,  have  taken  reasonable  measures  to  prevent  the  injuries, 
or  if  the  state  whose  nationals  have  suffered  injury  has  recognized  the 
belligerency  of  the  insurgent  forces,  or  if  the  government  against  which 
the  insurrection  is  directed  has  accorded  similar  recognition,  etc.  Some 
authorities,  however,  hold  that,  regardless  of  fault,  the  state  is  or  ought 
to  be  liable  when  the  injuries  are  the  result  of  acts  directed  against 
foreigners  as  such.  This  is  the  view  of  Von  Bar  and  the  Institute  of  Inter- 
national Law.32  Oppenheim.33  while  admitting  responsibility  when  there 
has  been  lack  of  due  diligence,  maintains  that  the  responsibility  extends 
no  further  than  the  duty  to  allow  the  injured  alien  access  to  the  courts 
for  the  purpose  of  claiming  damages  and  to  punish  the  guilty  parties 
when  their  acts  are  criminal.  The  general  principles  stated  above  are  those 
maintained  by  the  great  majority  of  writers  on  international  law;  they 
are  in  accord  with  the  usual  practice  of  states,34  and  they  are  the  prin- 

82  Annuaire,  Vol.  XVIII,  p.  254  (1900). 

33  Op.  cit.,  Vol.  I,  p.  261. 

84  Secretary  Olney,  in  a  communication  to  the  American  Minister  to  Brazil,  stated 
that  an  alien  domiciled  in  a  foreign  country  is  not  entitled  to  any  greater  privileges 
or  immunities  than  a  citizen,  and  that  if  war  breaks  out  there,  he,  in  common  with 
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ciples  by  which  international  arbitral  commissions  and  tribunals  have 
uniformly  been  guided.35  They  embody  in  the  main  the  views  of  the 
reporter  of  the  subcommittee  of  the  Committee  for  Progressive  Codi- 
fication, who  recognizes  the  responsibility  of  the  state  for  acts  of  rioters 
and  insurgents  only  when  they  are  directed  against  foreigners  as  such, 
or  where  the  state  has  failed  to  exercise  the  duty  of  surveillance  and  re- 
pression. As  for  acts  done  by  the  legitimate  government  in  the  effort 
to  suppress  the  insurrection,  the  state,  he  holds,  is  not  responsible.  Ap- 
parently he  makes  no  distinction  between  legal  and  illegal  acts,  although 
he  admits  that  the  state  is  liable  for  the  value  of  alien-owned  property 
requisitioned,  appropriated,  or  confiscated.36 

I  venture  to  offer  the  following  general  propositions  as  my  conclu- 
sions: 

First.  There  is  a  standard  of  treatment  which  states  are  bound  to  accord 
aliens  residing  within  their  territory,  so  generally  recognized  by  civilized 
nations  that  it  may  be  regarded  as  a  principle  of  customary  international 
law.  It  can  no  longer  be  admitted  that  each  state  is  free  to  adopt  its  own 

the  other  inhabitants,  is  necessarily  exposed  to  the  inconveniences  of  such  a  state  of 
things,  and  if  his  property  is  destroyed  the  government  cannot  legally  be  held  respon- 
sible therefor.  Moore,  Digest,  Vol.  VI,  p.  892.  But  in  1912  Secretary  Knox  flatly 
denied  die  contention  of  the  Mexican  Government  that  it  was  not  responsible  for 
damages  suffered  by  foreigners  in  consequence  of  civil  disorders  in  the  country.  For 
Rel.,  1912,  p.  984.  The  United  States  denied  liability  for  injuries  sustained  by  for- 
eigners on  account  of  acts  committed  by  participants  in  the  insurrection  of  1861-65, 
but  for  the  reason  that  the  latter  were  beyond  its  control,  although  the  government 
had  employed  "all  the  diligence  and  energy  that  could  be  exercised  for  suppressing 
the  insurrection."  Note  of  Mr.  Seward,  Moore,  Int.  Arbs.,  Vol.  II,  p.  1623.  There 
was  no  denial  either  by  Mr.  Knox  or  Mr.  Seward  that  the  United  States  would  have 
been  responsible  if  fault  or  lack  of  due  diligence  on  the  part  of  the  government  had 
existed.  In  a  note  by  Mr.  Adee,  acting  Secretary  of  State  in  1911,  it  was  stated  that 
the  general  rule  is  that  when  an  insurrection  has  gone  beyond  the  control  of  the  insur- 
recting  government,  the  latter  is  not  responsible  for  damages  done  to  foreigners  by 
insurgents,  the  inference  being  that  until  such  point  is  reached  it  may  be  liable. 

35  See  the  opinions  cited  by  Ralston,  op.  cit.,  Vol.  I,  pp.  526  ff.,  and  the  numerous 
authorities  and  cases  cited  by  him;  Borchard,  op.  cit.,  pp.  229  ff.;  and  Moore,  Int. 
Arbs.,  Vol.  Ill,  pp.  2886  ff. 

38  Project  No.  15  of  the  American  Institute  of  International  Law  on  Codification  of 
American  International  Law  lays  down  the  rule  that  the  governments  of  the  American 
Republics  are  not  responsible  for  damages  suffered  by  foreigners  in  their  persons  or 
in  their  property  "for  any  reason  whatsoever,  except  when  the  said  governments  have 
not  maintained  order  in  the  interior,  have  been  negligent  in  the  suppression  of  acts 
disturbing  this  order,  or  finally,  have  not  taken  precautions  so  far  as  they  were  able, 
to  prevent  the  occurrence  of  such  damages  or  injuries."  Unless  the  term  "order"  is 
very  strictly  interpreted,  the  effect  of  this  rule  would  seem  to  be  to  establish  a  larger 
degree  of  responsibility  than  Latin  American  governments  and  publicists  have  here- 
tofore been  willing  to  admit. 
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standard  of  treatment  if  it  falls  short  of  the  international  standard. 

Second.  Where  the  treatment  actually  accorded  to  aliens  fails  to  come 
up  to  this  standard,  the  state  whose  delinquency  in  this  respect  is  estab- 
lished, is  bound  by  international  law  to  make  reparation  for  losses  and 
injuries  sustained  in  consequence  of  such  delinquency,  and  it  is  not  a 
valid  defence  to  a  claim  for  reparation  to  show  that  the  application  of  this 
rule  would  result  in  giving  the  alien  better  treatment  than  is  accorded  to 
citizens. 

Third.  The  state  is  not  bound  by  international  law  to  prevent  wrongs 
to  aliens  within  its  territory  or  to  make  reparation  in  all  cases  where  it  has 
failed  to  prevent  them.  But  it  is  bound  to  exercise  due  diligence,  that  is, 
to  adopt  reasonable  measures  to  prevent  them,  and  where  injuries  result 
because  of  delinquency  in  this  respect  or  because  of  positive  fault  of  the 
state  or  its  officers,  agents  or  armed  forces,  it  is  bound  to  make  reparation 
for  the  injuries  suffered. 

Fourth.  Where  the  acts  which  cause  the  injury  are  committed  by  mobs 
or  other  groups  of  persons  banded  together  and  acting  in  a  lawless 
manner  and  are  directed  against  aliens  as  such,  the  state  should  be  bound 
to  make  reparation,  regardless  of  whether  fault  or  lack  of  due  diligence 
can  be  imputed  to  the  public  authorities. 

Fifth.  In  states  having  the  federal  system  of  government  the  responsi- 
bility for  the  protection  of  aliens  should  be  admitted  to  be  upon  the 
national  government;  it  alone  should  be  liable  to  make  reparation,  and  its 
courts  should  be  open  to  aliens  for  the  prosecution  of  their  judicial 
remedies.  But  the  duty  of  the  state  is  not  fully  discharged  when  it  opens 
its  courts  to  aliens  for  the  purpose  of  seeking  redress  therein.  The  remedy 
of  a  civil  suit  for  damages  in  a  local  court  must  be  regarded  as  an  insuffi- 
cient means  of  redress  for  the  alien  who  has  suffered  injuries  in  his  person 
or  property. 

Sixth.  Regarding  the  responsibility  of  the  state  for  losses  and  injuries 
suffered  by  aliens  in  consequence  of  insurrection  or  civil  war,  the  sound 
rule  would  seem  to  be  that  it  should  be  held  liable  for  injuries  resulting 
from  acts  committed  by  its  authorities  or  armed  forces  while  endeavoring 
to  suppress  the  insurrection  only  when  those  acts  are  contrary  to  the 
generally  accepted  rules  of  international  law  and  particularly  the  laws 
of  war.  As  regards  acts  committed  by  the  insurgents  or  rebels  themselves, 
the  rules  governing  the  responsibility  of  the  state  for  the  acts  of  private 
persons  are  applicable.  If  the  insurrectionary  movement  gets  beyond  the 
control  of  the  state  and  a  condition  of  force  majeure  comes  into  existence, 
so  that  it  is  physically  impossible  for  the  state  to  protect  aliens  against 
the  acts  of  the  insurgents,  it  is  not  liable  to  make  reparation.  But  if  the 
insurgents  or  rebels  themselves  succeed  in  overthrowing  the  established 
government  and  replacing  it  with  one  of  their  own,  the  new  government 
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is  responsible  for  injuries  resulting  from  acts  committed  by  their  forces 
under  the  same  conditions  that  would  have  applied  to  the  de  jure  govern- 
ment had  it  succeeded.  Recognition  of  the  insurgents  as  a  belligerent 
power,  either  by  the  parent  state  or  the  state  whose  nationals  have  suf- 
fered injury,  relieves  the  former  of  responsibility  for  acts  committed  by 
the  insurgents. 


XX 

VIOLATIONS  OF  MARITIME  LAW  BY  THE  ALLIED 
POWERS  DURING  THE  WORLD  WAR* 

The  above  is  the  title  of  an  article  by  Mr.  E.  G.  Trimble  in  the  January 
(1930)  issue  of  this  Journal,  which  contains  a  rather  severe  indictment 
of  the  Allied  Powers,  and  particularly  of  Great  Britain,  for  having  vio- 
lated during  the  World  War  various  well-settled  rules  of  international 
law  regarding  the  conduct  of  maritime  warfare.  I  do  not  deny  at  all  that 
there  were  violations  of  certain  rules  and  practices  which  had  come  to  be 
generally,  if  not  universally,  recognized  as  a  part  of  the  customary  law 
of  nations— violations  not  only  by  the  Allied  Powers,  but  on  an  even 
larger  scale  by  their  opponents,  which  latter,  however,  the  author  passes 
over  in  silence.  But,  in  my  opinion,  his  charges  in  some  cases  are  not  well 
founded  either  upon  principles  of  international  law,  reason,  or  the  logic 
of  the  actual  conditions  under  which  the  rules  had  to  be  applied.  In 
presenting  here  a  different  view  of  the  case,  my  object  is  not  so  much 
to  defend  the  Allied  Powers  against  the  charges  contained  in  Mr.  Trimble's 
indictment  as  to  reaffirm  and  maintain  views  which  I  expressed  during 
the  war  regarding  certain  rights  of  belligerents  in  naval  warfare,  espe- 
cially under  the  peculiar  conditions  which  prevailed  during  that  war- 
rights  the  exercise  of  which  I  believe  was  justified  in  principle  by  those 
conditions,  whatever  may  have  been  the  opinion  of  statesmen  and  prize 
judges  a  century  ago,  and  which  would  have  been  claimed  and  exercised 
by  Germany  had  the  geographical  situation  as  between  her  and  Great 
Britain  been  reversed. 

Rejection  of  the  Declaration  of  London 

Mr.  Trimble  introduces  his  case  against  the  Allies  with  what  is  appar- 
ently intended  as  a  reproach  for  their  refusal  to  accept  in  toto,  at  the 
outset,  the  Declaration  of  London  and  for  having  subsequently  aban- 
doned it  altogether.  This  Declaration,  he  says,  was  drawn  up  by  an 
international  conference  called  by  Great  Britain;  it  was  signed  by  all 
the  Powers  there  represented;  and  the  rules  which  it  embodied  were, 
according  to  its  own  terms,  merely  declaratory  of  the  generally  recog- 
nized existing  principles  of  customary  international  law. 

An  examination  of  the  Declaration  in  the  light  of  the  general  practice 
will  show,  however,  that  a  good  many  of  its  rules,  the  assertion  in  the 
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preamble  to  the  contrary  notwithstanding,  were  not  in  accord  with  the 
traditional  view  and  practice  of  some  of  the  important  maritime  Powers, 
and  to  this  extent  they  were  innovations.  According  to  the  view  of  the 
Judicial  Committee  of  the  Privy  Council,  the  Declaration  was  "a  provi- 
sional agreement  embodying  certain  somewhat  sweeping  changes  in 
international  law."1  Both  it  and  the  president  of  the  British  Prize  Court, 
not  without  reason  it  is  believed,  regarded  Article  35  of  the  Declaration, 
which  recognized  the  doctrine  of  continuous  voyage  in  the  case  of 
absolute  contraband  but  denied  it  in  the  case  of  conditional  contraband, 
as  an  innovation  upon  the  existing  customary  law  and  practice.2  The  fact 
is,  five  of  the  leading  maritime  Powers  had,  prior  to  the  World  War, 
applied  the  doctrine  of  continuous  voyage  to  the  carriage  of  contraband, 
but  none  of  them  had  made  the  distinction  between  absolute  and  con- 
ditional contraband  which  was  made  by  the  Declaration  of  London. 
All  the  Allied  Powers  represented  at  the  London  Conference,  as  well 
as  the  United  States,  favored  the  application  of  the  doctrine  of  continu- 
ous voyage  to  the  carriage  of  conditional  as  well  as  absolute  contraband. 
It  hardly  seems  correct  therefore  to  say  that  Article  35  was  merely  de- 
claratory of  a  preexisting  rule  of  international  law.3  The  illogical  distinc- 
tion which  Article  34  makes  in  regard  to  persons  and  places  to  whom  and 
to  which  conditional  contraband  is  destined  or  consigned,  the  presump- 
tions which  are  set  up  by  it  relative  to  destination,  and  the  attempt  made 
by  this  and  other  articles  to  distribute  the  burden  of  proof  between 
captors  and  shippers,  were  largely  inventions  of  the  London  Conference 
and  not  declarations  of  preexisting  rules.  The  same  thing  may  be  said  of 
Articles  17,  40,  44,  47,  49,  56,  and  57.  All  of  these  articles  represented 
compromises  and  reciprocal  concessions  made  by  one  Power  or  another 
from  its  traditional  view  or  practice.  The  concessions  made  by  Great 
Britain  from  her  practice  were  more  numerous  than  those  of  any  other 
signatory.4 

By  the  year  1914  when  the  war  broke  out,  it  had  become  a  matter  of 
very  serious  doubt  whether  the  British  navy,  handicapped  by  the  proposed 
restrictions  which  the  Declaration  of  London  imposed  upon  it,  restrictions 
which  constituted  innovations  upon  international  maritime  law  as  it  had 
been  understood  and  practiced  by  Great  Britain,  would  be  sufficient  to 
overcome  Germany.  Among  other  things,  the  Declaration  undertook  to 
draw  up  fixed  lists  of  absolute  and  conditional  contraband  and  a  "free 
list"  upon  which  were  placed  such  articles  as  raw  cotton,  rubber,  iron 

1  The  Louisiana,  V  Lloyd's  Prize  Cases,  248. 

1  The  Louisiana,  ibid.;  and  the  Kim,  III  Lloyd's  Cases,  167. 

s  Compare  Vandenbosch,  Neutrality  of  the  Netherlands  During  the  World  War,  p. 
247. 

4  The  concessions  and  possible  gains  are  listed  by  Bentwich,  The  Declaration  of 
London,  pp.  39-40. 
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ores,  resin,  and  copper,  most  or  all  of  which  were  essential  commodities 
for  the  manufacture  of  arms,  munitions,  or  explosives  and  were  exten- 
sively used  for  these  purposes  during  the  war.  If  Great  Britain  and  France 
had  ratified  and  observed  the  Declaration  of  London,  the  German  Gov- 
ernment would  not  have  been  under  the  necessity  of  despoiling  German 
housewives  of  their  kitchen  utensils  or  the  churches  of  their  bells,  nor 
would  German  sympathizers  and  traders  in  neutral  countries  needed  to 
have  resorted  to  all  the  ingenious  methods  of  smuggling  which  they  em- 
ployed to  get  these  commodities  into  Germany.  In  that  case,  the  world's 
supply  would  have  been  open  to  her  and  not  an  ounce  of  it  would  have 
been  liable  to  seizure  as  contraband  by  the  British  or  French  navies.  It 
is  not  hard  to  understand  why,  under  these  circumstances,  Germany  was 
quite  willing  to  ratify  a  convention  which  would  have  made  this  possible. 
On  the  other  hand,  it  is  difficult  to  see  why  her  opponents  should  be 
reproached  for  their  unwillingness  to  accept  it.  Yet  the  Secretary  of 
State  of  the  United  States  pressed  upon  the  British  Government  the 
acceptance  of  the  Declaration  with  insistence  and  in  a  communication 
which,  as  originally  drafted,  the  British  Ambassador  at  Washington  is 
said  to  have  declared,  would  have  been  almost  tantamount  to  a  declara- 
tion of  war.5 

Admission  by  the  Prize  Court  of  Extrinsic  Evidence 

Mr.  Trimble  next  proceeds  to  discuss  the  violations  of  the  rights  of  the 
United  States  and  of  other  neutrals  by  Great  Britain,  taking  as  his 
starting  point  an  opinion  expressed  by  Jefferson  in  1793  to  the  effect  that 
neutrals  are  subject  to  no  restrictions  in  respect  to  their  right  to  trade 
with  belligerents  in  time  of  war  except  in  "instruments  merely  of  war" 
and  with  ports  lawfully  blockaded.  He  admits  that  since  Jefferson's  day 
neutrals  may  be  said  to  have  "submitted  to  one  other  restriction  on  their 
freedom,"  namely  that  which  is  imposed  on  trade  in  absolute  contraband 
by  the  introduction  of  the  doctrine  of  continuous  voyage.  In  Jefferson's 
day,  he  says,  there  were  "definite  rules  in  the  way  of  court  procedure  by 
which  cases  of  carriage  of  contraband  goods  were  tried,"  rules  which  the 
British  prize  courts  departed  from  during  the  World  War  in  order  to 
obtain  the  condemnation  of  ships  and  goods  of  neutrals  which  under  the 
old  rules  would  have  been  pronounced  innocent.  One  of  the  old  rules,  he 
says,  was  that  no  evidence  should  be  admitted  by  the  prize  courts 


B  See  Col.  House's  letter  of  October  3,  1914,  to  Ambassador  Page  at  London,  relat- 
ing his  conversations  with  President  Wilson  and  the  British  Ambassador  (Hendrick, 
Life  and  Letters  of  W.  H.  Page,  Vol.  I,  pp.  378-379;  also  Seymour,  Intimate  Papers  of 
Colonel  House,  Vol.  I,  p.  307).  See  also  Ambassador  Page's  protest  to  President  Wil- 
son, October  21,  1914  (Life  and  Letters  of  W.  H.  Page,  Vol.  Ill,  p.  181),  and  his 
threat  to  resign  sent  to  Col.  House  on  the  following  day  (Ibid.,  Vol.  I,  p.  380). 
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except  that  which  comes  from  the  ship's  papers  and  the  examination 
of  the  officers  and  crew.  In  this  connection,  he  quotes  the  18th  century 
aphorism  of  Sir  James  Marriott  that  a  ship  could  only  be  condemned 
"out  of  her  own  mouth."  This  ancient,  and  as  Mr.  Trimble  appears  to 
believe,  just,  rule  was  changed  by  an  amendment  to  the  British  prize 
court  rules  in  1914  which  permitted  the  court  in  its  discretion  to  admit 
extrinsic  evidence,  oral  or  documentary,  such  as  cable  messages,  radio 
dispatches,  letters,  and  the  like  which  might  be  material  to  the  issue.8 

Looking  at  the  matter  from  a  commonsense  point  of  view,  it  is  hard  to 
see  wherein  lies  the  injustice  of  the  new  rule  of  procedure,  if  it  is  fairly 
applied  by  the  judge,  because  it  enables  material  facts  to  be  brought  out 
which  may  be  essential  to  the  administration  of  justice.  In  the  18th 
century  the  restriction  of  the  evidence  to  the  ship's  papers  and  the 
standing  interrogatories  was  reasonable  enough,  because  there  was 
rarely  any  other  evidence  which  would  throw  light  on  the  case.  The 
members  of  the  crew  in  those  days  usually  knew  the  character  of  the 
cargo  and  its  real  destination.  Moreover,  the  ship's  papers  were  nearly 
always  conclusive  as  to  the  destination  of  both  the  vessel  and  the  cargo. 
Under  those  circumstances,  justice  could  be  done  by  limiting  the  evi- 
dence to  that  which  was  obtainable  from  the  ship.  This  situation  has 
wholly  changed.  In  many  cases  which  came  before  the  prize  courts  during 
the  late  war,  the  evidence  derived  from  the  ship's  papers  and  the  testi- 
mony of  the  crew  proved  nothing  as  to  the  real  destination  of  the  cargo 
and  revealed  nothing  as  to  the  shams  and  devices  through  which  contra- 
band smugglers  were  endeavoring  to  circumvent  the  restrictions  upon 
contraband  traffic,  whereas  there  was  often  abundant  evidence  in  the 
form  of  letters,  cablegrams,  and  radio  dispatches  which  threw  light  on  the 
intention  of  the  parties  and  the  character  of  the  transactions  which  were 
under  examination.  Prize  courts  have  always  gone  on  the  theory  that 
they  may  take  notice  of  well-known  facts  which  are  a  matter  of  public 
notoriety  or  which  come  to  light  in  other  cases.  This  is  the  view  of  both 
the  British  and  German  prize  courts.7 

It  may  be  observed  also  that  it  has  always  been  a  rule  of  British  and 
American  prize  courts  that  while  at  the  first  hearing  the  court  is  re- 
stricted to  receiving  evidence  from  the  ship's  papers  and  the  standing 
interrogatories,  it  is  permissible  for  the  court  in  its  discretion  to  order 
"further  proof  where  the  evidence  obtained  from  the  ship  is  doubtful  or 
inconclusive.8  Dana,  in  his  notes  to  Wheaton,  states  that  "further  proof" 

6  Prize  Court  Rules  (1914)  Order,  XV(e). 

7  The  Franciska  (1855),  2  Eng.  P.  C.  346,  394;  the  Berlin  (1914),  II  Lloyd's  Prize 
Cases,  43;  the  Kim  (No.  3),  10  ibid.  195;  and  the  Davenger,  1  Entscheidungen  der 
Oberprisen  gerichts  in  Berlin  232. 

8  See  the  cases  cited  in  my  Prize  Law  during  the  World  War,  p.  118,  n.  1,  and 
Hyde,  International  Law,  Vol.  II,  p.  814,  n.  2. 
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means  "proof  beyond  the  vessel,  cargo,  papers,  and  persons  on  board."9 
In  practice,  "further  proof  was  seldom  ordered  by  the  court  in  earlier 
wars  for  the  reason  that  there  was  rarely  any  evidence  to  be  found  which 
was  not  obtainable  from  the  ship's  papers  and  the  depositions  of  the 
master  and  the  crew.  All  the  prize  courts  during  the  World  War,  in  fact, 
proceeded  in  accordance  with  the  view  that  the  admission  of  extrinsic 
evidence  is  a  legitimate  feature  of  prize  procedure.10 

The  only  jurist  of  repute  whom  Mr.  Trimble  cites  in  support  of  the 
old  procedure  is  Thomas  Baty,  who  attacks  the  new  rule  of  admitting 
extrinsic  evidence  as  one  which  enables  captors  to  "get  up  a  case"  against 
claimants,  which  introduces  common  law  rules  into  prize  procedure, 
tends  to  assimilate  a  prize  hearing  to  a  common  law  trial,  destroys  the 
simplicity  of  the  trial,  and  exposes  claimants  to  additional  delay  and  ex- 
pense, to  say  nothing  of  making  it  easier  for  the  captor  to  obtain  a  con- 
demnation.11 Baty  himself  quotes  the  memorandum  of  Murray,  Lee,  and 
others,  written  in  1753,  more  than  a  century  and  a  half  ago,  as  authority 
for  the  view  that  a  prize  court  is  restricted  to  the  evidence  coming  from 
the  ship,  and  in  the  absence  of  sufficient  evidence  from  this  source  to 
condemn  the  vessel  or  goods,  they  must  be  released. 

The  function  of  a  prize  court,  it  is  submitted,  like  that  of  other  courts, 
is  to  administer  justice,  and  change  of  procedure  which  will  better  enable 
the  court  to  get  at  the  essential  facts,  is  not  necessarily  to  be  condemned 
merely  because  it  may  destroy  the  simplicity  of  the  trial,  prolong  its 
duration,  add  to  the  expense  of  litigants  and  increase  the  chances  of  an 
unfavorable  decision  against  one  of  the  parties.  In  fact,  Sir  William  Scott 
in  his  day  denied  that  the  old  practice  was  binding  upon  the  prize  court 
under  all  circumstances.  He  declared  that  a  prize  judge  was  not  obliged 
"to  shut  his  eyes  to  what  is  generally  happening  in  the  world,"  but  was 
free  "to  take  cognizance  of  well-known  facts  coming  to  light."12  The 
authors  of  the  Murray-Lee  memorandum  likewise  recognized  exceptions 
to  the  old  rule  when  they  admitted  that,  if  it  appeared  from  the  aforesaid 

9  P.  481.  See  also  to  the  same  effect  Phillimore,  International  Law,  Vol.  Ill,  pp.  721- 
722,  who  cites  as  authority  for  his  statement  Lord  Stowell  in  the  Romeo,  6  C.  Rob. 
357. 

10  See  the  cases  cited  by  Verzijl,  Droit  des  Prises  de  la  Grande  Guerre,  Sec.  449. 
Mr.  Trimble  cites  Cohen,  The  Declaration  of  London,  pp.  105,  109  ,in  support  of  his 
view  that  the  admission  of  extrinsic  evidence  is  not  permissible.  Cohen,  in  fact,  fol- 
lowing Renault's  report  on  the  Declaration  of  London  states  that  the  rule  laid  down 
in  Arts.  32  and  35  relative  to  the  conclusiveness  of  the  ship's  papers,  must  not  be 
"too  literally  interpreted  for  that  would  make  frauds  easy."  "To  resume,"  he  concludes, 
"the  ship's  papers  are  proof  unless  facts  show  their  evidence  to  be  false."  Compare 
also,  to  the  same  effect,  Bentwich,  op.  cit.,  p.  65. 

11  See  his  article  "Neglected  Fundamentals  of  Prize  Law,"  30  Yale  Law  Journal  38 
ff.,  and  Baty  and  Morgan,  War,  Its  Conduct  and  Legal  Results,  pp.  363  ff. 

12  The  Rosalie  and  Betty  (1800),  2  C.  Rob.  343. 
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evidence  (i.e.,  evidence  coming  from  the  ship)  that  there  was  still  doubt, 
the  court  might  order  "further  proof." 

It  is  also  well  to  emphasize  that  Scott  was  seldom  called  upon  to  deal 
with  cases  involving  complicated  questions  of  continuous  voyage,  and 
never  with  such  vast  and  ingenious  methods  of  smuggling  as  were  com- 
mon during  the  late  war.  Evidence  in  the  form  of  cablegrams  and  radio 
dispatches  was,  of  course,  unknown  in  his  day.  During  the  late  war  a 
large  proportion  of  the  cases  with  which  the  British  and  French  prize 
courts  had  to  deal,  involved  consignments  to  neutral  ports  in  close  prox- 
imity to  enemy  ports  which  were  connected  with  the  interior  of  the 
enemy  country  by  extensive  railway  communications.  The  cargoes  were 
billed  "to  order"  or  to  dummy  consignees  in  adjacent  neutral  ports,  and 
the  nature  of  the  transactions  involved  was  seldom  revealed  by  the  ship's 
papers  nor  was  it  known  to  the  officers  and  crew  of  the  vessel.13  There  is 
no  reason  to  suppose  that  if  Scott  had  been  the  President  of  the  British 
Prize  Court  during  the  late  War,  he  would  have  closed  his  eyes  to  facts 
so  notorious,  and  refused  to  admit  material  extrinsic  evidence  in  proof 
of  them;  or  that  the  Supreme  Court  of  the  United  States  would  have  done 
so  in  similar  circumstances. 

Shifting  of  the  Burden  of  Proof  from  Captor  to  Claimant 

Mr.  Trimble,  following  Mr.  Baty,  reproaches  the  Allied  Governments, 
and  especially  that  of  Great  Britain,  for  having  changed  the  old  rule  of 
prize  procedure  which,  they  maintain,  put  the  burden  of  proof  on  the 
captor,  and  substituted  a  new  rule  which  shifted  it  to  the  shoulders  of  the 
claimant.  It  is  quite  true  that,  according  to  the  old  legal  theory,  the 
burden  of  proof  generally  rested  on  the  captor,  but,  as  Sir  Edward  Grey 
said  in  his  note  of  February  10,  1915,  to  the  American  Government,  it  has 
"in  practice  nearly  always  been  otherwise,  and  any  student  of  the  prize 
court  decisions  of  the  past  or  even  of  modern  wars  will  find  that  goods 
seldom  escape  condemnation  unless  their  owner  was  in  a  position  to 
prove  that  their  destination  was  innocent."14  This  view  seems  to  be  borne 
out  by  the  opinions  of  the  text  writers  and  prize  judges.  "The  onus  pro- 
banda" said  Phillimore,15  "generally  rests  upon  the  claimants,"  and  as 
authority  he  cited  the  opinion  of  Sir  William  Scott  in  the  Rosalie  and 
Betty.™  "The  claimant,"  said  Dana,17  "must  make  a  sworn  statement  of 


13  See  as  to  this,  Roscoe,  "Prize  Court  Procedure,"  British  Year  Book  of  International 
Law,  1921-22,  p.  93;  Sir  Erie  Richards,  "The  British  Prize  Courts  in  the  War,"  ibid., 
1920-21,  p.  24;  also  Roscoe,  "History  of  the  English  Prize  Court,"  p.  77;  and  Colom- 
bos,  Treatise  on  the  Law  of  Prize,  p.  317. 

14  American  Journal  of  International  Law,  Spl.  Supp.,  Vol.  IX  (1915),  p.  78. 

15  International  Law,  Vol.  Ill,  p.  716. 
18  2  C.  Rob.  343. 

17  Note  to  Wheaton,  pp.  482-483. 
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the  specific  facts  he  intends  to  prove  . .  .  the  onus  is  upon  him  to  establish 
a  right  to  restitution."  This  is  also  the  view  of  the  Supreme  Court  of  the 
United  States,  which  at  an  early  date  declared  that  "the  onus  probandi 
of  a  neutral  interest  rests  on  the  claimant,"18  and  that  "in  proceedings 
against  a  ship  and  cargo  as  prize  of  war  the  burden  of  proving  neutral 
ownership  is  on  the  claimant."19  More  recently  it  has  been  held  that  in 
cases  involving  transfers  of  enemy  vessels  to  a  neutral  flag,  the  burden  of 
proving  the  legality  of  the  transfer  is  on  the  neutral  claimant.20 

Among  contemporary  text-writers  who  maintain  that  in  practice  the 
burden  of  proof  is  generally  on  the  claimant,  may  be  mentioned  Verzijl, 
who  says  that  "in  principle  it  is  incumbent  upon  the  captor  state  to  prove 
the  hostile  destination  of  goods  seized  as  contraband;  however,  this 
fundamental  rule  of  procedure  in  the  matter  of  maritime  prizes  has 
never  been  rigorously  applied.  .  .  .  More  often  prize  judges  have  made 
use  of  presumptions  which  tended  to  put  the  burden  of  proving  an 
innocent  destination  on  the  owner."21  The  captor,  says  Fauchille,  enjoys 
the  role  of  defendant;  that  of  plaintiff  is  imposed  on  the  persons  interested 
in  the  ship  and  cargo;  the  captor  does  not  have  to  prove  the  legality  or 
regularity  of  the  capture;  they  are  presumed;  it  is  for  the  claimants  to 
prove  their  innocence.22  De  Boeck,  while  criticizing  this  procedure,  ad- 
mits that  it  is  the  rule  generally  followed.23  Colombos  even  asserts  that 
the  doctrine  which  puts  the  burden  of  proof  on  the  claimant  is  "an  old 
principle  and  was  especially  referred  to  by  Lord  Stowell  in  the  Walsing- 
ham  Packet"  (2  C.  Rob.  87).24  Sir  Samuel  Evans  was  not,  therefore,  an- 
nouncing a  new  principle  when  he  said  in  the  Zamora25  "Prize  courts  have 
always  acted  upon  the  principle  that  the  capture  is  lawful,  until  claimants 
establish  the  contrary.  All  that  it  is  necessary  for  captors  to  allege  in  prize 
proceedings  is  that  the  capture  was  made,  and  that  the  property  captured 
is  claimed  as  prize;  thereupon  claimants  must  establish  their  claim  to 
release."  German  prize  procedure  is  the  same.  The  legality  as  well  as  the 
regularity  of  a  capture  is  presumed,  and  it  is  for  the  claimants  to  prove 
illegality  or  irregularity.26 

"The  Amiable  Isabella,  6  Wheat.  1.  "The  Jenny,  5  Wall.  183. 

20  The  Bonito  Estenger,  176  U.  S.  568,  and  the  Carlos  F.  Roses,  177  U.  S.  655. 

a  Op.  cit.,  p.  776.  n  Droit  Int.  Pub.,  t.  II,  p.  584. 

a  De  la  propriete  privSe  ennemie  sous  pavilion  Ennemi,  pp.  381,  386. 

24  Op.  cit.,  p.  319. 

25 IV  Lloyd's  Cases,  1.  See  also  his  pronouncements  to  the  same  effect  in  the  Antares 
(II,  ibid.,  219)  and  in  the  Roland  (II,  ibid.,  253),  and  the  decisions  of  the  Judicial 
Committee  in  the  case  of  the  United  States  No.  4  and  the  Louisiana,  where  it  was  said 
that  the  burden  is  on  the  neutral  trader  to  show  that  there  was  no  reasonable  suspi- 
cion justifying  the  seizure.  See  also  to  the  same  effect  the  observations  of  Lord  Stern- 
dale  in  the  Prins  der  Nederlanden. 

28  Ullmann,  Volkerrecht,  p.  536;  Wehberg,  Handbuch  des  Volkerrechts,  pp.  341  ff.; 
Verzijl,  op.  cit.,  p.  173;  and  De  Boeck,  op.  cit.,  p.  391. 
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Disregard  of  the  Contraband  Provisions  of  the  Declaration 

of  London 

The  whole  policy  of  the  Allies  in  respect  to  the  treatment  of  contraband 
is  severely  criticized  by  Mr.  Trimble.  The  nations,  he  says,  "agreed  in  the 
London  Declaration  upon  classified  lists  of  goods  that  could  be  treated 
as  absolute  and  as  "  'conditional'  contraband,"  and  also  upon  a  "free  list" 
of  articles  which  could  never  be  treated  as  either  absolute  or  condi- 
tional contraband.  The  Declaration  also,  he  says,  "strictly  forbade"  the 
application  of  the  doctrine  of  continuous  voyage  to  the  transportation  of 
conditional  contraband,  except  where  a  belligerent  had  no  sea  coast. 
Both  of  these  provisions  the  Allies  violated.  Apparently  he  assumes  that 
the  proposals  of  the  London  Conference,  even  though  they  were  not 
ratified  by  any  of  the  Allied  Governments,  represented  an  "agreement" 
among  the  nations  and  were  therefore  binding  upon  them.  This  assump- 
tion could  be  maintained  only  in  case  the  rules  of  the  Declaration  were 
merely  declaratory  of  the  existing  customary  law  of  nations,  in  which  case 
they  would  be  binding  independently  of  the  status  of  the  convention 
which  declared  them.  It  is,  of  course,  true  that  the  distinction  between 
the  three  classes  of  goods  was  an  old  principle  of  customary  international 
law.  But  this  assuredly  cannot  be  said  of  the  particular  classification 
adopted  by  the  London  Conference.  That  classification  was  an  invention 
of  the  Second  Hague  Conference  and  was  adopted  in  the  main  by  the 
London  Conference.  In  putting  on  the  free  list  such  articles  as  metallic 
ores,  raw  cotton,  wool,  hemp,  hides,  rubber,  resin,  tungsten,  vanadium, 
oil  seed,  and  copper,  and  leaving  off  of  both  contraband  lists  such  articles 
as  petroleum,  glycerine,  and  zinc,  all  of  which  were  suceptible  of  military 
use,  and  some  of  which  were  in  fact  extensively  used  for  military  pur- 
poses during  the  World  War,  the  action  of  the  conference  verged  upon 
absurdity.  Secretary  Bryan,  in  his  letter  of  January  20,  1915,  to  Senator 
Stone  in  regard  to  complaints  against  the  "partiality"  of  the  United  States 
toward  the  Allies,  referred  to  the  "absolute  necessity"  of  certain  of  those 
articles,  such  as  petroleum,  wool,  and  rubber  in  the  use  of  submarines, 
aeroplanes,  and  motor  traffic  which  play  so  large  a  part  in  war  today. 
For  this  reason,  he  said,  the  United  States  "had  not  reached  the  conclu- 
sion that  they  were  improperly  included  in  a  list  of  contraband."27  In 
fact,  a  large  proportion  of  the  articles  on  the  London  free  fist  were  con- 
traband, and  all  the  belligerents  treated  them  as  such,  as  they  had  an 
undoubted  right  to  do.  To  have  adopted  such  a  list  and  then  clinched  it 
with  a  statement  that  no  article  on  it  could  ever  be  treated  as  contraband, 
would  have  been  to  invite  disregard  of  the  Declaration.  No  list  of  con- 


21  American  Journal  of  International  Law,  Vol.  IX  (1915),  p.  444  at  p.  448. 
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traband  or  non-contraband  articles  can  be  drawn  up  today  which,  given 
the  enormous  progress  of  inventive  science  and  the  rapidly  changing 
instrumentalities  of  warfare,  can  stand  the  test  of  logic  and  reason  more 
than  a  few  months.  The  idea  of  contraband,  as  Heffter  observed,  is  a 
complex  idea  which  varies  according  to  the  time  and  circumstance  and 
which  it  is  difficult  to  determine  in  an  absolute  and  fixed  manner.28 

Abolition  of  the  Distinction  between  Absolute  and 
Conditional  Contraband 

More  defensible  is  the  criticism  that  the  Allies  put  on  their  lists  of 
absolute  contraband  articles  which  were  only  conditional  contraband  in 
fact,  and  that  ultimately  they  threw  overboard  the  whole  distinction 
between  absolute  and  conditional  contraband.  But  the  justification  re- 
lied upon  by  the  Allies  was  by  no  means  without  foundation.  The  original 
distinction  between  the  two  kinds  of  contraband  rested  on  the  assumption 
that  it  was  possible  to  control  the  destination  of  conditional  contraband 
so  as  to  insure  that  it  would  reach  only  the  civil  population  of  the  bel- 
ligerent and  would  not,  therefore,  subserve,  directly  at  least,  his  military 
interests.  But  during  the  World  War  the  foundations  of  this  distinction 
were  rudely  shaken.  In  earlier  times  armies  were  relatively  small,  and 
those  who  took  any  direct  or  indirect  part  in  the  task  of  carrying  on  the 
war  constituted  only  a  comparatively  small  proportion  of  the  total  popu- 
lation. The  military  and  civil  elements  of  the  population  were  fairly  well 
differentiated,  and  it  was  possible  to  allow  food  and  other  conditional 
contraband  articles  to  go  to  the  latter  without  their  being  used  to  feed 
and  equip  the  armed  forces.  But  the  conditions  which  existed  during 
the  World  War  made  this  well  nigh  impossible.  In  all  of  the  belligerent 
countries  the  whole  physically  able  male  population  of  military  age  was 
voluntarily  or  by  compulsion  enrolled  in  the  armed  forces;  the  other  part 
of  the  male  population  and  a  large  part  of  the  female  population  were 
employed  in  munitions  factories,  in  government  offices,  and  even  as  army 
cooks,  drivers,  storekeepers,  etc.,  thereby  releasing  able-bodied  men  for 
service  in  the  ranks.  The  instrumentalities  of  transportation  were  national- 
ized, and  in  Germany  the  control  and  distribution  of  the  food  supply  at 
least  in  part  was  taken  over  by  the  government.  Whatever  the  primary 
object  may  have  been,  the  effect  was  to  increase  the  chances  of  the  armed 
forces  receiving  more  adequate  rations  either  of  foreign  food  imported 
as  conditional  contraband  and  requisitioned  by  the  government  authori- 
ties, or  of  domestic  food  released  by  the  importations  from  abroad.  Under 


28  Droit  Int.,  4th  French  ed.  by  Geffcken,  p.  388.  Compare  also,  to  the  same  effect, 
Colombos,  op.  cit,  p.  197,  and  James  Brown  Scott,  American  Journal  of  International 
Law,  Vol.  VIII  (1914),  p.  309. 
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these  circumstances,  the  distinction  between  absolute  and  conditional 
contraband,  and  the  rules  governing  their  transportation,  and  especially 
those  proposed  by  the  Declaration  of  London,  ceased  in  large  measure  to 
rest  upon  any  foundation  of  reason  or  logic,  since  the  differentiation  be- 
tween the  civil  population  and  the  armed  forces  had  largely  disappeared, 
and  both  would  be  beneficiaries  of  any  conditional  contraband  which 
might  be  allowed  to  go  into  the  country. 

Logically,  also,  it  is  a  fair  question  to  raise  why,  if  a  belligerent  should 
be  allowed  to  seize  arms  and  munitions  going  to  his  enemy,  he  should  be 
prohibited  from  interfering  with  the  transportation  of  other  supplies  which 
are  today  equally  essential  to  the  carrying  on  of  war?  If  the  fundamental 
conception  of  contraband  is  the  right  of  a  belligerent  to  seize  commodi- 
ties which  will  be  useful  to  his  enemy  in  the  prosecution  of  the  war,  is  it 
logical  to  attempt  to  draw  a  distinction  between  those  which  serve  this 
purpose  directly  and  those  which  serve  it  indirectly?  Food,  cotton, 
chemicals,  aluminum,  and  hydro-carbon  products  from  abroad  may  be 
as  necessary  to  enable  a  belligerent  to  keep  up  the  struggle  as  is  copper 
or  rubber.  It  has  been  stated  by  a  high  authority  that  the  cutting  off  of 
Germany's  supply  of  fodder  and  fertilizer  during  the  late  war  contributed 
as  much  to  her  defeat  as  the  stoppage  of  foodstuffs.  If  a  belligerent  is 
allowed  to  cut  off  his  enemy's  supply  of  copper  and  rubber,  why  should 
he  be  forbidden  to  interfere  with  the  transportation  to  him  of  food  stuffs 
or  other  commodities  equally  essential? 

The  fact  is,  as  international  law  now  stands,  belligerents  have  a  pretty 
large  freedom  in  deciding  for  themselves  what  they  will  treat  as  contra- 
band, and  if  they  observe  the  distinction  between  absolute  and  condi- 
tional contraband,  what  they  will  put  in  each  class.  As  Secretary  Bryan 
said  in  his  letter  to  Senator  Stone, 

there  is  no  Hague  Convention  which  deals  with  absolute  or  conditional  contra- 
band, and,  as  the  Declaration  of  London  is  not  in  force,  the  rules  of  interna- 
tional law  only  apply.  As  to  articles  to  be  regarded  as  contraband,  there  is  no 
general  agreement  between  nations.  It  is  the  practice  for  a  country,  either  in 
time  of  peace  or  after  the  outbreak  of  war,  to  declare  the  articles  which  it  will 
consider  as  absolute  or  conditional  contraband.  [And  he  very  pertinently 
added:!  The  record  of  the  United  States  is  not  free  from  criticism.  When 
neutral,  this  government  has  stood  for  a  restricted  list  of  absolute  and  condi- 
tional contraband.  As  a  belligerent  we  have  contended  for  a  liberal  fist, 
according  to  our  conception  of  the  necessities  of  the  case.29 

It  may  not  be  inappropriate  to  remark,  in  passing,  that  Bismarck,  in 
his  reply  to  the  Memorial  of  the  Hamburg  Merchants  in  1885,  justified 
the  action  of  the  French  Government  in  treating  rice  as  absolute  contra- 
band. "The  measure  in  question,"  he  said,  "has  for  its  object  the  shortening 


'  American  Journal  of  International  Law,  Vol.  IX  (1915),  p.  446. 
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of  the  war  by  increasing  the  difficulties  of  the  enemy  and  is  a  justifiable 
step  in  war  if  impartially  enforced  against  all  neutral  ships."30  Count 
Caprivi  in  1892  made  a  similar  defense.  "The  private  introduction  of 
provisions  into  Paris,"  he  said,  "was  prohibited  during  the  siege,  and  in 
the  same  way  a  nation  would  be  justified  in  preventing  the  import  of 
food  and  raw  products."31 

Extension  of  the  Doctrine  of  Continuous  Voyage  to 
Conditional  Contraband 

The  criticism  that  the  Allies  extended  the  doctrine  of  continuous  voy- 
age to  the  carriage  of  conditional  contraband  and  that  by  so  doing  they 
introduced  a  "serious  change  in  the  law"  appears  to  the  writer  to  be  still 
less  well-founded.  The  argument  that  the  Declaration  of  London  "strictly 
forbade"  such  an  extension  is  wholly  inconclusive,  because  the  Declaration 
was  never  ratified  by  any  of  the  belligerents.  As  I  have  pointed  out  above, 
the  proposed  prohibition  was  not  declaratory  of  any  existing  customary 
rule  of  the  law  of  nations,  but  was  an  innovation  in  the  nature  of  a 
compromise  between  the  plenipotentiaries  of  states  which  were  opposed 
to  the  whole  principle  of  continuous  voyage  and  those  who  favored  it. 
The  representatives  of  the  United  States  and  the  Allied  Powers  con- 
sented to  renounce  the  doctrine  in  respect  to  conditional  contraband  in 
return  for  its  concession  by  the  other  Powers  in  the  case  of  absolute 
contraband.32  Of  the  five  Powers  which  had,  prior  to  the  World  War, 
applied  the  doctrine  of  continuous  voyage,  none  had  made  any  distinction 
between  its  application  to  absolute  contraband  and  its  application  to 
conditional  contraband.33  It  would  seem,  therefore,  that  if  practice  is  a 
source  of  international  law,  the  applicability  of  the  doctrine  of  continuous 

30  He  had  already  in  1870  justified  starvation  of  the  enemy  by  siege  as  being  as 
humane  a  measure  for  compelling  him  to  surrender  as  bombardment  was.  Bismarck, 
The  Man  and  the  Statesman  (English  translation  by  Butler),  Vol.  II,  p.  125. 

31  Quoted  by  Pyke,  The  Law  of  Contraband,  p.  99.  As  is  well  known  also,  Germany 
refused  to  compensate  the  owners  of  innocent  neutral  goods  destroyed  on  enemy 
vessels  sunk  by  her  submarines.  See  the  case  of  the  Glitra,  I  Entscheidungen,  34,  and 
the  Indian  Prince,  ibid.,  87  (translation  of  both  cases  printed  in  American  Journal  of 
International  Law,  1916  (Vol.  X),  pp.  921,  930). 

32  Scott,  "The  Declaration  of  London,"  American  Journal  of  International  Law,  Vol. 
VIII  (1914),  p.  316,  and  Pyke,  The  Law  of  Contraband,  p.  172. 

33  Briggs,  The  Doctrine  of  Continuos  Voyage,  pp.  99,  121,  and  Fauchille,  Droit 
Int.  Pub.,  t.  II,  p.  909.  Mr.  Trimble  himself  (p.  84,  n.  22)  admits  that  the  United 
States  Supreme  Court  in  the  Civil  War  cases  did  not  make  the  distinction,  and  that 
in  the  Peterhof  case  the  court  indicated  that  if  it  had  been  necessary,  it  would  have 
applied  the  doctrine  to  conditional  contraband.  Mr.  Chandler  P.  Anderson,  in  his 
criticism  of  the  Kim  decision,  also  admits  that  the  doctrine  had  been  applied  to  the 
carriage  of  conditional  contraband  in  "special  circumstances."  "The  Chicago  Packing 
House  Cases,"  American  Journal  of  International  Law,  Vol.  XI  (1917),  p.  252. 
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voyage  to  the  carriage  of  conditional  contraband  had  at  the  outbreak  of 
the  World  War  become  a  part  of  the  customary  law  or  nations.  It  was 
not,  therefore,  the  Allies  who  changed  the  law,  but  the  London  Confer- 
ence which  attempted  to  do  so. 

Apart  from  the  legal  question  of  whether  the  distinction  proposed  by 
the  London  Conference  enunciated  a  new  rule  or  merely  declared  an 
existing  customary  rule,  there  are  considerations  of  reason  and  logic 
against  such  a  distinction.  If  a  belligerent  is  to  be  allowed  to  seize 
absolute  contraband  consigned  to  a  neutral  port  when  the  ultimate 
destination  is  the  enemy  country,  what  logical  reason  is  there  for  denying 
him  the  right  to  seize  goods  which,  though  not  absolutely  contraband, 
become  such  by  reason  of  their  reaching  the  enemy  government  or  his 
armed  forces?  As  Dr.  James  Brown  Scott  observes, 

In  a  war  in  which  the  nation  is  in  arms,  where  every  able-bodied  man  is  under 
arms  and  is  performing  military  duty,  and  where  the  non-combatant  population 
is  organized  to  support  the  soldiers  in  the  field,  it  seems  likely  that  belligerents 
will  be  inclined  to  consider  destination  to  the  enemy  as  sufficient,  even  in  the 
case  of  conditional  contraband,  especially  if  the  government  of  the  enemy 
possesses  and  exercises  the  right  of  confiscating  or  appropriating  to  naval  and 
military  uses  the  property  of  its  citizens  or  subjects,  of  service  to  the  armies  in 
the  field.34 

It  should  be  remarked  in  this  connection  that  the  distinction  which  the 
rules  of  the  Declaration  of  London  attempted  to  draw  between  consign- 
ments of  conditional  contraband  destined  to  the  enemy  country  and 
those  consigned  to  the  public  authorities  and  government  contractors 
was  arbitrary  and  illogical.  The  same  is  true  of  the  distinction  which  it 
attempted  to  make  between  consignments  to  enemy  fortified  places  and 
places  serving  as  bases  of  supply,  on  the  one  hand,  and  ordinary  com- 
mercial ports  on  the  other.  The  assumption  underlying  the  distinction 
apparently  was  that  goods  consigned  to  private  merchants  or  importers 
and  landed  at  ordinary  commercial  ports  would  not  reach  the  government 
or  the  armed  forces.  But  what  is  there  to  prevent  a  private  importer  from 
selling  them  immediately  after  their  arrival  to  a  government  agent  whose 
business  is  purchasing  supplies  for  the  army  or  navy,  or  what  is  there  to 
prevent  the  government  from  requisitioning  them  for  the  same  purpose? 
Again,  by  what  process  of  reasoning  does  the  existence  of  fortifications 
in  a  seaport  create  a  presumption  that  goods  landed  there  are  destined  for 
the  use  of  the  armed  forces,  or  that  if  landed  at  an  unfortified  commer- 
cial port  they  will  be  consumed  by  the  civil  population  and  not  be  for- 
warded to  places  where  they  will  be  available  for  the  armed  forces? 
And  what  is  the  value  of  the  distinction  between  ports  which  serve  as 
"bases"  of  supplies  and  other  ports,  when  in  these  days  important  sea- 

34  American  Journal  of  International  Law,  Vol.  VIII  (1914),  p.  315. 
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ports  are  usually  connected  with  the  interior  of  the  country  by  extensive 
railway  systems  over  which  supplies  imported  from  abroad  can  be 
transported  to  centers  which  do  not  serve  as  bases  of  supplies?35  The 
truth  is,  contraband  destined  to  belligerent  territory,  whatever  the  charac- 
ter of  the  port  or  the  public  or  private  status  of  the  consignee,  will  find 
its  way  to  the  armed  forces  and  be  used  by  them  if  the  government  so 
desires,  and  the  proposed  rules  of  the  Declaration  of  London  would,  if 
adopted,  afford  little  or  no  protection  to  the  other  belligerent  against 
the  enemy  government  receiving  such  supplies. 

Consignments  "to  Order,"  Unnamed  Consignees  and  Agents 

Mr.  Trimble  and  other  critics  of  the  Allied  policy36  reproach  the  Allies 
for  having  introduced  the  presumption  that  goods  consigned  "to  order," 
or  to  an  unnamed  consignee,  were  destined  to  a  consignee  who  was  an 
agent  of  the  enemy  government,  or  who  was  an  agent  of  the  consigner. 
But  it  is  submitted  that,  in  view  of  the  peculiar  circumstances  under 
which  contraband  trade  was  attempted  to  be  carried  on  with  Germany 
during  the  late  war,  the  setting  up  of  these  presumptions  was  not  un- 
reasonable, although  there  may  have  been  instances  in  which  the  prize 
courts  were  unduly  strict  in  their  interpretations  and  reached  conclusions 
which  were  not  justified. 

The  extensive  efforts  which  were  made  to  circumvent  the  restrictions 
on  contraband  trade  and  the  ingenious  devices  which  were  employed  to 
get  contraband  goods  into  Germany  are  well  known.  Nothing  comparable 
to  them  had  ever  been  seen  in  any  previous  war.  Soon  after  the  outbreak 
of  the  World  War,  swarms  of  importers  established  themselves  in  the 
ports  of  Denmark  and  the  Netherlands,  some  of  them  having  their 
headquarters  in  their  hotel  bedrooms.  Sometimes  with  no  capital  to  start 
with,  they  were  in  a  few  weeks  doing  a  fabulous  business.  Many  of  them 
were  agents  of  the  German  Government,  who  occasionally  assumed  Eng- 
lish names  in  order  to  lessen  suspicion  regarding  the  character  of  their 
business.  Others  were  agents  of  American  houses  who  had  been  trans- 
ferred from  their  European  branches  and  who  received  commissions  on 
their  sales.  Few  of  them  were  bona  fide  neutral  traders;  most  of  them 
were  merely  "dummy"  consignees  who  served  as  "conduit  pipes"  through 
which  consignments  of  contraband  goods  from  America  were  sent  on  to 
Germany. 

Under  these  circumstances,  it  was  not  unreasonable,  if  the  right  of  a 
belligerent  to  intercept  contraband  goods  from  reaching  the  enemy  is 
to  be  effectively  exercised,  to  put  the  onus  on  the  shipper  or  the  con- 

35  Compare  as  to  the  arbitrariness  of  these  presumptions,  Moore,  International  Law 
and  Some  Current  Illusions,  p.  66. 

38  For  example,  Anderson,  loc.  cit.,  p.  257,  and  Briggs,  op.  cit.,  pp.  173,  186. 
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signee,  of  showing  that  such  traffic  was  bona  fide  neutral  trade,  and  to 
regard  with  suspicion  consignments  "to  order,"  since  it  is  comparatively 
easy  in  such  cases  for  a  shipper  to  change  the  destination  of  cargoes  as 
his  interests  may  dictate  or  circumstances  permit.  The  same  suspicion 
would  exist  in  the  case  of  consignments  to  the  shipper's  order  or  to  his 
agents,  and  it  would  be  still  stronger  if  the  consignee  were  the  agent 
of  the  enemy.37  The  British,  French,  Russian,  Austrian,  Italian,  and  Ger- 
man prize  courts  all  regarded  consignments  to  such  persons  as  tainted 
with  suspicion  and  as  creating  a  presumption  of  hostile  destination  which 
could,  however,  be  rebutted  by  the  claimant.38 

As  is  well  known,  consignments  "to  order"  were  regarded  with  sus- 
picion by  the  United  States  Supreme  Court  in  the  Civil  War  cases,39  and 
the  instructions  of  1917  for  the  navy  of  the  United  States  governing 
maritime  warfare  lay  down  the  rule  that  consignments  of  contraband 
"to  order,"  or  "to  order  or  assigns,"  or  to  an  unnamed  consignee,  going 
to  enemy  territory  or  to  neutral  territory  in  the  vicinity  thereof,  are 
presumed  to  be  destined  to  the  enemy  (Art.  72). 

Inferences  from  Abnormal  Increase  of  Importations 

Mr.  Trimble  also  attacks  the  "statistical"  argument  of  the  British  Gov- 
ernment and  the  British  Prize  Court,— the  argument  that  an  abnormal 
increase  of  imports  of  contraband  goods  into  neutral  countries  contiguous 
to  Germany,  and  separated  from  her  only  by  a  surveyor's  line,  might 
justify  a  presumption  of  ultimate  enemy  destination.  Here  again  it  would 
seem  not  unreasonable  to  regard  a  sudden  and  enormous  increase  of 
such  importations  as  creating  a  rebuttable  presumption  of  this  kind. 
Statistics  were  produced  by  the  British  Government  showing  that  in  some 
of  the  neutral  states  adjacent  to  Germany,  the  importations  of  certain 
foodstuffs  and  even  other  articles,  such  as  copper  and  oil,  for  which  there 


87  Compare  Colombos,  op.  cit.,  p.  188,  and  the  decision  of  the  Judicial  Committee  in 
the  Louisiana,  supra. 

88  The  cases  are  cited  by  Verzijl,  op.  cit.,  pp.  798,  ff.;  Briggs,  op.  cit.,  pp.  173  ff.  and 
186  ff.;  and  Colombos,  op.  cit.,  p.  190. 

39  Secretary  Bryan  in  his  letter  to  Senator  Stone,  referring  to  the  decisions  of  the 
American  courts  in  this  connection,  said:  "They  have  exercised  the  right  to  determine 
from  the  circumstances  whether  the  ostensible  was  the  real  destination.  They  have 
held  that  the  shipment  of  articles  of  contraband  to  a  neutral  port  'to  order'  from 
which,  as  a  matter  of  fact,  cargoes  had  been  transshipped  to  the  enemy,  is  cor- 
roborative evidence  that  the  cargo  is  really  destined  to  the  enemy  instead  of  the 
neutral  port  of  delivery.  .  .  .  The  government  cannot  therefore  protest  against  the 
application  of  rules  which  it  has  followed  in  the  past  unless  they  have  not  been 
practiced  as  heretofore."  American  Journal  of  International  Law,  Vol.  IX  (1915), 
p.  446. 
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had  been  little  or  no  demand  from  foreign  sources  prior  to  the  war, 
quickly  rose  to  almost  fabulous  proportions,  and  the  correctness  of  these 
statistics  appear  not  to  have  been  challenged  either  in  Germany  or  in  the 
neutral  countries  into  which  they  were  imported.  The  importations  of  lard, 
for  example,  from  the  United  States  into  Denmark  rose  from  nothing  in 
September,  1913,  to  more  than  22,000,000  pounds  in  September  and 
October,  1914.  The  importation  of  American  bacon  increased  from 
nothing  to  more  than  a  million  pounds  during  the  same  period.  The 
importations  of  oil  into  Norway  and  Sweden  increased  several  hundred 
per  cent.  In  the  case  of  the  Kronprinzessin  Victoria,  it  was  shown  that  the 
importations  of  the  claimants  into  Sweden  had  increased  at  least  six-fold 
since  the  outbreak  of  the  war.  The  quantity  of  lard  in  the  cargoes  of  the 
Kim,  the  Nobel,  the  Bprnsen,  and  the  Fridland  alone  exceeded  by 
thirteen-fold  the  amount  which  had  been  imported  in  the  whole  of 
Denmark  during  each  of  the  three  years  preceding  the  war,  and  Denmark 
was  a  small  country  with  a  population  of  less  than  3,000,000,  and  it 
was  a  country  which  in  peace  times  was  an  exporter  rather  than  an 
importer  of  foodstuffs.  It  would  seem  that  these  circumstances  indicated 
so  clearly  that  a  large  proportion,  if  not  an  overwhelming  proportion  of 
these  imports,  were  intended  for  Germany,  that  the  prize  court  was 
entirely  justified  in  presuming  that  they  were  so  destined  and  in  putting 
upon  the  claimant  the  onus  of  rebutting  the  presumption.  It  is  not  likely 
that  the  German  Government  or  its  prize  court,  if  the  situation  had  been 
reversed,  would  have  closed  its  eyes  to  these  notorious  facts  and  have 
proceeded  on  the  assumption  that  these  goods  had  an  innocent  destina- 
tion, and  it  may  be  safely  assumed  that  no  belligerent  in  future  wars  will 
do  so,  in  the  absence  of  a  positive  international  agreement  to  the  con- 
trary. I  do  not  claim  that  in  particular  cases  the  inferences  drawn  by 
the  British  Prize  Court  may  not  have  been  unjustified;  what  I  do  maintain 
is  that  under  the  circumstances  to  which  I  have  referred,  the  principle 
of  a  rebuttable  presumption  of  hostile  destination  was  not  unreasonable, 
if  a  belligerent  is  to  be  allowed  to  prevent  contraband  in  case  he  has 
the  power,  from  going  to  his  enemy. 

Diversion  of  Neutral  Vessels  into  Home  Port  for  Search 

Mr.  Trimble  criticizes  the  Allied  practice  of  taking  suspected  contra- 
band-carrying vessels  into  home  ports  for  the  purpose  of  conducting 
further  searches  while  the  captors  were  "getting  up  cases"  against  them. 
The  "cardinal  principle"  of  the  old  procedure,  which  he  considers  to  be 
still  a  part  of  the  law  of  nations,  was  to  conduct  searches  at  sea,  and  if 
the  result  failed  to  reveal  evidence  of  guilt,  the  vessel  had  to  be  released. 
He  refers  in  support  of  his  view  to  the  criticisms  of  Baty  against  "breaking 
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bulk"  and  bringing  ships  into  port  for  the  purpose  of  "rummaging"  and 
getting  up  cases  against  them.40 

It  is,  of  course,  true  that  in  earlier  times  searches  of  vessels  suspected 
of  having  contraband  aboard  were  usually  made  at  sea  at  the  time  and 
place  of  seizure.  The  practice  was  so  general  that  it  became  an  established 
custom  of  maritime  warfare,  although  no  international  convention  making 
this  procedure  obligatory  was  ever  concluded.  The  rule  was  a  reasonable 
one  at  the  time,  because  freight-carrying  steamers  were  small,  and  effec- 
tive searches  at  sea  were  possible.  Under  these  circumstancs,  ships  could 
be  spared  the  inconvenience,  delays,  and  expense  of  being  diverted  from 
their  normal  course  without  any  sacrifice  of  the  belligerent's  right  of 
search.  But  with  the  enormous  increase  in  the  size  of  ships  and  the  bulk 
of  their  cargoes,  it  became  impossible  in  many  cases  to  conduct  an 
effective  search  at  sea.  During  the  World  War  huge  liners  were  stopped 
for  search,  which  carried  cargoes  composed  of  thousands  of  bales  of 
cotton  or  hay,  wrapped  with  steel  tires,  and  tons  of  barrels,  boxes,  or 
other  securely  wrapped  parcels,  closely  stowed  away  in  the  holds  by 
professional  stevedores,  cargoes  which  it  was  impossible  to  examine  effec- 
tively without  removing  them  to  a  wharf  and  ripping  open  the  bales  and 
boxes.  The  fact  that  in  many  cases  they  were  found  upon  being  opened 
to  contain  rubber,  copper,  resin,  and  other  articles  of  highly  military 
value  of  which  the  belligerent  to  whom  they  were  going  was  sorely  in 
need,  was  justification  enough  of  the  procedure  adopted.  In  some  cases, 
sailing  vessel  were  seized  which  had  been  constructed  with  double 
bottoms  and  keels,  for  concealing  arms  and  munitions;  others  were  found 
to  have  been  constructed  with  copper  keels,  plates,  and  bottoms  which 
were  intended  to  be  ripped  off  at  the  port  of  destination  and  sent  on  to 
the  belligerent  for  whom  they  were  intended.  These  and  other  ingenious 
devices  resorted  to  on  a  large  scale,  made  the  taking  of  vessels  into  port 
for  more  thorough  searches  necessary,  if  the  belligerent  right  of  search 
was  to  be  effectively  exercised. 

The  difficulty  of  search  at  sea  is,  of  course,  increased  by  rough  weather, 
such  as  is  common  in  the  North  Atlantic  during  the  winter  season,  and 
during  the  late  war,  the  searching  cruiser  and  even  the  vessel  being 
searched  alike  were  exposed  to  the  danger  of  being  sunk  by  a  submarine. 

The  United  States  Naval  Code  of  1900  (subsequently  withdrawn) 
appears  to  have  authorized,  under  certain  circumstances,  the  taking  in  for 


40  See  Baty's  article,  cited,  30  Yale  Law  Journal,  especially  pp.  35  ff.  But  Baty  and 
Morgan  (War,  its  Conduct  and  Legal  Results,  p.  380)  tell  us  that  Sir  William  Scott 
recognized  "the  principle  of  bringing  in  vessels  for  examination  in  port  where  the 
papers  are  not  fully  descriptive  of  the  cargo"  (The  Jonge  Hermanus,  4  C.  Rob.  95). 
"Torse,"  said  Sir  William,  "is  so  like  hemp  that  it  is  necessary  that  such  cargoes  should 
be  brought  in  for  examination." 
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further  search  of  neutral  vessels  suspected  of  having  contraband  on 
board.  Article  32,  which  detailed  the  procedure  of  conducting  searches, 
stated  that  "if  the  papers  show  contraband,  an  offense  in  respect  of 
blockade,  or  enemy  service,  the  vessel  should  be  seized;  otherwise,  she 
should  be  released  unless  suspicious  circumstances  justify  a  further 
search."  These  were  the  instructions  also  which  were  given  to  United 
States  cruisers  during  the  war  with  Spain.  There  is  reason  to  believe 
that  the  "further  search"  here  referred  to  was  search  in  port,  considering 
that  the  author  of  the  code  has  since  expressed  himself  in  favor  of  that 
procedure.  The  German  Prize  Code  of  1909  clearly  authorized  it.  Article 
41  declares  that,  where  a  vessel  cannot  be  searched  at  the  time  of  seizure, 
it  is  to  be  searched  at  a  subsequent  time  at  a  suitable  place;  and  in  the 
case  of  the  Bertha  Elizabeth*1  and  various  other  cases,42  the  German  Prize 
court  upheld  the  legality  of  the  taking  in  of  neutral  vessels  for  search  in 
German  ports.  The  French,43  Italian,  and  Roumanian  prize  courts  did 
likewise.44 

American  jurists  and  high  naval  authorities  are  not  lacking  who,  during 
and  since  the  late  war,  have  defended  the  principle  of  searches  in  port 
when  they  cannot  be  effectively  made  at  sea  at  the  time  of  capture. 
Admiral  Stockton,  writing  in  1920,  referred  to  the  "plainly  recognized 
difficulty  of  examining  merchant  vessels  in  the  open  seas."  The  difficulty, 
he  said,  is  plain,  arising  "not  only  from  stormy  weather  and  high  seas 
in  the  examination  of  small  vessels  with  simple  cargoes,  but  presents  in 
the  case  of  large  vessels  with  their  great  and  complex  cargoes  almost 
insurmountable  difficulties."45  Admiral  William  L.  Rodgers,  in  an  article  in 
a  recent  issue  of  this  Journal,46  referring  to  the  British  practice  of  taking 
neutral  vessels  into  port  for  purposes  of  search,  says: 

It  is  quite  possible  that  the  English  more  or  less  abused  the  practice  in  order 
to  annoy  neutral  trade  and  substitute  their  own,  but  in  principle  the  practice 
seems  very  reasonable  on  account  of  the  great  changes  which  have  been 
wrought  in  recent  times  in  the  system  of  business  communications.  When  the 
rule  of  search  on  the  spot  was  established  it  was  the  only  practicable  way,  and 
offered  comparatively  litde  difficulty  with  the  small  ships  of  the  day.  Nowa- 

41  Entscheidungen,  55. 

42  Cited  by  Verzijl,  op.  cit.,  p.  1201;  see  also  the  eases  cited  in  my  Prize  Law  during 
the  World  War,  p.  608,  n.  3. 

43  See  notably  the  cases  of  the  Federico,  the  Barcelo,  and  the  Rioja. 

44  Cases  cited  by  Verzijl,  p.  1171. 

45  American  Journal  of  International  Law,  Vol.  XIV  (1920),  p.  363. 

46  Vol.  23  (Oct.  1929),  p.  742.  It  may  be  true,  as  stated  by  a  board  of  American 
naval  experts,  who,  during  the  late  war,  made  a  report  on  the  subject  (American  Jour- 
nal of  International  Law,  Spl.  Supp.,  Vol.  X  (1916),  p.  76)  that  the  facilities  for  board- 
ing and  inspecting  modern  ships  are  in  fact  greater  than  they  were  in  former  times, 
but  no  seaman  will  admit  the  correctness  of  their  further  statement  that  the  cargo  of 
a  20,000-ton  steamer  can  be  as  easily  searched  as  one  of  a  thousand  tons. 
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days,  a  big  ship  may  have  thousands  of  entries  on  its  manifest  and  the  neces- 
sary examination  of  the  papers  is  prolonged  beyond  reason.47 

Most  fair-minded  persons  will  agree  with  Professor  Hyde  that  "the 
British  argument  and  the  facts  which  supported  it  indicates  why  the 
right  of  search  as  exercised  in  previous  wars  is  inapplicable  to  modern 
conditions."48 

Treatment  of  German  Ports  as  Bases  of  Supply 

Mr.  Trimble  reproaches  the  British  Prize  Court  for  having  treated  at 
the  outset  "all  German  ports  as  bases  of  military  supplies,  thus  making 
goods  of  the  conditional  contraband  class  confiscable  when  going  to  any 
of  them."  Among  these,  he  says,  were  Hamburg,  Stettin,  and  Lubeck. 
Because  they  were  also  commercial  centers,  contraband  he  says,  going  to 
them  was  not  liable  to  capture,  and  Lord  Stowell  in  fact  did  not  pro- 
nounce condemnations  in  such  cases. 

In  the  first  place,  it  may  be  remarked,  that  the  only  German  ports 
which  were  treated  as  bases  of  supply  by  the  British  Prize  Court  were 
the  three  mentioned  above  (see  the  cases  of  the  Kim,  the  Hakan,  the 
Zaanland,  the  Prins  der  Nederlanden,  the  Liv,  and  the  Rannveig),  and 
such  they  certainly  were.  In  this  respect  the  conduct  of  the  British  Prize 
Court  was  no  more  reproachable  than  that  of  the  German  Prize  Court 
which  treated,  either  as  fortified  places  or  bases  of  supply,  Hull,  Dublin, 
Falmouth,  Plymouth,  Queenstown,  Leith,  Southampton,  Belfast,  London, 
Liverpool,  and  various  towns  in  South  Africa.49  Some  of  them  were 
treated  as  "fortified"  places,  which  they  were  not,  except  perhaps  in  a 
strictly  technical  sense.  Scarborough  and  Whitby,  fishing  and  summer 
resort  towns  on  the  coast  of  England,  were  bombarded  on  the  claim  that 
they  were  fortified,  although  there  was  not  a  modern  battery  if  any  at 
all  in  either  place.  It  may  be  added  also  that  the  fact  that  some  of  them 
were  commercial  centers  at  the  same  time,  made  no  difference  with  the 
German  Prize  Court,  and  there  was  no  reason  why  it  should  have  done  so. 
If  a  place  is  fortified  or  serves  as  a  base  of  supply,  it  is  almost  certain 
to  be  at  the  same  time  a  commercial  center,  and  if  the  presumption  of 
hostile  destination  did  not  apply  in  the  latter  case,  little  or  no  object  would 
be  subserved  by  setting  up  the  presumption.  Article  34  of  the  Declaration 
of  London,  which  sets  up  the  presumption,  recognizes  no  such  exception. 

Illegality  of  the  British  Blockade 

Naturally  the  "so-called"  British  blockade  occupies  an  important  place 
in  Mr.  Trimble's  case  against  the  Allied  Powers.  After  a  reference  to 

47  Compare  also,  to  the  same  effect,  the  opinion  of  Jennings  C.  Wise,  American  Jour- 
nal of  International  Law,  Vol.  XVI  (1922),  p.  395. 

48  Op.  cit.,  Vol.  II,  p.  494.  Compare,  to  the  same  effect,  Vandenbosch,  op.  cit,  p.  254. 
40  See  the  list  and  the  cases  so  holding,  in  Verzijl,  op.  cit.,  p.  794. 
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Jefferson's  notion  of  blockade,  he  proceeds  to  attack  the  legality  of  the 
British  measure  on  the  ground,  first,  that  it  was  not  maintained  at  "close 
range,"  second,  because  it  did  not  apply  equally  to  all  neutrals,  in  that 
it  left  the  Baltic  ports  of  Germany  open  to  the  Scandinavian  countries, 
and  third,  because  it  was  virtually  a  blockade  of  neutral  ports.  These,  it 
will  be  remembered,  were  the  principal  grounds  on  which  the  Department 
of  State  based  its  protests. 

The  first  criticism  would  have  been  valid  if  applied  to  a  blockade  in  the 
days  of  Jefferson  and  Stowell,  when  conditions  were  such  as  to  make  it 
possible  for  a  belligerent  to  maintain,  without  danger  to  himself,  the 
close  cordon  type  of  blockade.  In  those  days  the  vessels  of  the  blockading 
squadron  could  be  stationed  in  the  immediate  offing  of  the  blockaded 
port  without  being  exposed  to  the  danger  of  being  torpedoed  by  sub- 
marines or  blown  up  by  mines.  Today,  with  long  range  batteries  on  shore 
aided  by  radio  signalling  apparatus,  powerful  electric  search  lights, 
exposed  to  destruction  by  airplane  bombs,  by  mines  planted  in  the  terri- 
torial waters  of  the  blockaded  state,  and  by  the  torpedoes  of  protecting 
submarines,  the  old  type  of  short  range  blockade  cannot  be  safely  em- 
ployed.50 The  blockading  vessels  must  therefore,  if  the  right  of  blockade 
is  to  be  exercised,  be  permitted  to  range  themselves  at  distances  suffi- 
ciently remote  from  the  coast  line  to  avoid  this  danger.  In  fact,  the  De- 
partment of  State,  in  a  note  of  March  30,  1915,  indicated  its  readiness 
to  admit  that  the  old  form  of  short  range  blockade  was  no  longer  practic- 
able in  the  face  of  an  enemy  who  is  in  a  position  to  defend  himself  with 
the  above  mentioned  instrumentalities.  In  any  case,  if  the  requirement 
of  effectiveness  is  met,  it  would  seem  to  be  of  little  consequence  to 
neutrals  which  of  the  two  types  of  blockade  is  employed. 

The  validity  of  the  second  criticism  depends  upon  the  interpretation 
which  one  puts  upon  the  meaning  of  the  "impartiality"  requirement.  It  is 
true  that  Great  Britain  did  not  attempt  to  blockade  the  Baltic  ports  for 
the  reason  that  she  deemed  it  to  be  a  physical  impossibility  due  to  the 
danger  to  which  the  blockading  squadron  would  have  been  exposed  by 
the  presence  of  numerous  enemy  submarines  in  the  Baltic  Sea  and  the 
entrance  thereto.  If  the  rule  as  to  impartiality  was  intended  to  mean,  and 
this  would  seem  to  be  a  reasonable  interpretation,  only  the  absence  of 
deliberate  discrimination  such  as  would  result  from  the  voluntary  leaving 
unblockaded  of  certain  ports  for  the  evident  purpose  of  allowing  a  par- 
ticular neutral  or  group  of  neutrals  to  trade  therewith,  when  for  geo- 
graphical reasons  others  differently  circumstanced  would  be  excluded, 
the  British  blockade  did  not  violate  the  rule  of  impartiality.  There  is  no 
evidence  that  the  British  Government  left  the  Baltic  ports  unblockaded 


w  Compare  Hyde,  op.  cit.,  Vol.  II,  p.  648;  Fauchille,  op.  cit.,  p.  994;  and  Colombos, 
op.  cit,  p.  240. 
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with  the  deliberate  intention  of  favoring  the  Scandinavian  countries  and  of 
discriminating  against  other  neutrals. 

Blockade  is  a  belligerent  right  which  may  be  exercised  or  not  at  the 
discretion  of  the  belligerent;  if  it  is  exercised,  it  is  optional  with  the 
belligerent  whether  he  will  blockade  the  entire  coast  line  and  all  the 
ports  of  the  enemy.  Having  once  proclaimed  a  blockade,  he  may  extend 
or  contract  the  blockaded  area  at  will.  President  Lincoln  during  the  early 
months  of  the  Civil  War,  and  President  McKinley  during  the  war  with 
Spain,  both  acted  in  accord  with  that  view,  and  there  was  no  complaint  on 
the  part  of  neutrals  that  the  leaving  open  of  certain  ports,  for  some  time, 
violated  the  rule  of  impartiality.  Several  of  the  blockades  proclaimed 
during  the  World  War  applied  only  to  particular  coasts  and  ports  of  the 
enemy,  but  they  aroused  no  complaint  on  the  score  of  partiality. 

The  third  criticism  of  the  British  blockade,  namely,  that  it  resulted 
virtually  in  blockading  neutral  countries  adjacent  to  Germany,  is  more 
defensible.  Technically  speaking,  the  British  blockade  could  only  be 
justified  as  a  legitimate  measure  of  reprisal,  and  Americans  are  not  lacking 
who  have  regarded  that  as  a  sufficient  justification.51  But  if  one  looks  at 
the  matter  from  the  point  of  view  of  equity  and  logic,  other  defenses  put 
forward  by  the  British  Government  are  certainly  not  without  weight. 
Briefly,  the  position  of  the  British  Government  was  something  like  this: 
the  right  of  a  belligerent  to  cut  off  the  seaborne  commerce  of  his  enemy 
by  means  of  a  blockade  is  an  old  and  universally  recognized  rule  of  inter- 
national law.  He  is  entitled  to  adopt  whatever  procedural  means  may 
be  necessary  to  enable  him  to  exercise  effectively  this  right,  so  long  as 
the  means  employed  do  not  themselves  involve  the  violation  of  other  more 
fundamental  principles  of  international  law.  Now  it  happened  during  the 
late  war  that  Great  Britain's  principal  enemy  was  so  circumstanced  geo- 
graphically that  if  the  blockade  were  limited  strictly  to  enemy  ports,  the 
right  of  blockade  would  be  reduced  virtually  to  a  nullity  and  the  seaborne 
commerce  of  the  enemy  could  be  carried  on  through  the  medium  of 
neutral  ports  as  effectively  as  through  its  own  ports.  The  application  of 
the  doctrine  of  continuous  voyage  to  enable  Great  Britain  to  make  use 
of  a  legitimate  weapon  which  international  law  put  into  her  hands  was 
not,  therefore,  it  was  argued,  the  assertion  of  a  new  belligerent  right  or 
the  introduction  of  a  new  principle,  but  the  adaptation  to  new  conditions 
of  an  old  principle,  to  make  effective  the  exercise  of  an  existing  right. 

The  means  adopted  did  not  involve  a  blockade  of  neutral  ports;  it  in- 
volved no  interference  with  any  trade  which  Great  Britain  did  not  have  a 
right  to  prevent  if  it  were  being  carried  on  directly  with  the  enemy  instead 
of  indirectly  through  neighboring  neutral  ports;  in  short,  it  was  not  a 
blockade  of  neutral  commerce,  but  a  blockade  of  enemy   commerce 

61  For  example,  Munroe  Smith,  31  Political  Science  Quarterly,  506. 
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through  neutral  ports.  The  principle  on  which  the  English  Government 
consistently  acted  was  that  the  distinction  between  bona  fide  neutral 
trade  with  neutral  ports  and  trade  ostensibly  neutral  but  really  intended 
for  the  enemy,  was  a  reasonable  and  legitimate  one.  Neutrals,  of  course, 
would  not  admit  the  validity  of  this  line  of  reasoning;  yet  if  we  admit,  as 
we  must,  that  belligerents  as  well  as  neutrals  have  certain  rights  sanc- 
tioned by  international  law,  among  which  is  the  right  of  blockade,  we  can- 
not brush  away  the  British  argument  as  one  without  foundation  in  reason 
and  equity.  The  interpretation  which  the  critics  of  the  British  measure  put 
upon  the  right  of  blockade  would,  if  adopted,  deprive  it  of  its  chief  value 
as  a  weapon  of  naval  power  to  a  belligerent  who  finds  himself  at  war  with 
a  continental  power  flanked,  as  Germany  was,  by  a  group  of  neutral 
states.  As  thus  interpreted,  the  right  of  blockade  could  be  exercised  effec- 
tively only  against  insular  states;  for  Great  Britain  it  would  accordingly 
be  more  of  a  liability  than  an  asset.  She,  as  well  as  two  of  her  Dominions, 
Australia  and  New  Zealand,  would  be  exposed  to  starvation  by  blockade 
in  case  she  were  at  war  with  a  great  continental  naval  Power.  On  the 
other  hand,  Great  Britain  would  be  unable  to  blockade  effectively  such  an 
enemy.  She  might,  for  example,  blockade  effectively  all  three  of  the  coasts 
of  France,  but  under  the  interpretation  contended  for  by  the  critics  of 
the  British  measure  during  the  late  war,  she  would  have  no  right  to  inter- 
fere with  the  streams  of  supplies  which  might  pour  into  France  through 
the  neutral  ports  of  Antwerp  and  Genoa,  save  as  they  were  intercepted 
as  contraband  under  the  doctrine  of  continuous  voyage.  She  might 
blockade  with  equal  effectiveness  the  coasts  of  Italy,  but  she  could  not 
stop  trade  with  Italy  through  the  neutral  ports  of  France,  Jugoslavia,  and 
Albania.  It  is  clear,  therefore,  that  the  law  of  blockade  as  thus  interpreted 
would  result  largely  in  conferring  an  immunity  on  continental  states,  while 
leaving  Great  Britain  exposed  to  starvation  by  a  blockade  established 
against  her  by  any  one  of  them. 

The  right  of  blockade  consequently  would  operate  unequally  and  un- 
justly as  between  insular  and  continental  states,  and  this  would  result  not 
from  any  principle  of  reason  or  logic,  but  from  mere  geographical  ac- 
cidents.52 Might  not  an  Englishman  argue  that  Great  Britain  has  never 
agreed  to  any  rule  of  international  law  which  as  thus  interpreted  would 
produce  such  unequal  results?  And  if  she  has  not  so  agreed,  considering 
her  position  as  one  of  the  leading  maritime  Powers  of  the  world,  can  it  be 
said  that  the  rule  so  interpreted  is  entitled  to  be  regarded  as  a  rule  of 
international  law  in  the  absence  of  her  consent  thereto?  If  not,  can  it  be 
maintained  that  the  British  interpretation  of  the  law  of  blockade  during 
the  late  war  was  really  a  violation  of  any  established  rule  of  international 
law? 

62  Compare,  in  this  connection,  Percy,  Maritime  Trade  in  War,  pp.  36-37. 
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Whatever  the  answers  to  these  questions  may  be,  it  can  be  safely 
assumed  that,  if  the  right  of  blockade  is  retained  as  a  principle  of  interna- 
tional law,  no  powerful  maritime  state  which  finds  itself  at  war  with  a 
continental  Power  situated  as  Germany  was  during  the  late  war  is  likely 
to  act  in  accordance  with  an  interpretation  which  would  render  the  exer- 
cise of  that  right  ineffective  if  not  illusory.  As  Lawrence  remarks  "it 
would  be  absurd  to  suppose  that  a  powerful  fleet  would  rock  idly  on 
the  waves  off  a  great  neutral  port  while  cargo  after  cargo  of  arms  and 
munitions  of  war  were  poured  in  under  its  eyes  and  taken  from  the  quays 
by  a  short  railway  journey  to  the  arsenals  of  a  foe  whose  navy  it  had  swept 
from  the  seas  and  whose  ports  it  was  keeping  under  strict  blockade."  And 
he  adds:  "Justice  demands  that  no  such  perversion  of  neutrality  should 
be  allowed." 

If  the  interpretation  contended  for  by  Mr.  Trimble  and  the  other 
critics  of  the  British  blockade  during  the  late  war  prevails,  the  law  of 
blockade  will  be  left  in  a  very  unsatisfactory  state.  It  will,  as  I  have  said, 
be  illogical  in  certain  respects,  and  in  others  it  will  operate  unequally  and 
unjustly  as  between  insular  and  continental  states.  It  may  be  seriously 
doubted  whether  the  United  States,  which  as  a  neutral  protested  against 
the  British  view  of  blockade,  would,  if  it  were  a  belligerent  and  faced 
with  the  situation  in  which  Great  Britain  found  herself,  act  in  accord 
with  the  interpretation  which  it  contended  for  in  1915.  Indeed,  when  it 
became  an  ally  of  Great  Britain  and  France  in  1917  in  the  war  against 
Germany,  it  adopted  certain  practically  identical  measures  and  lent  its 
assistance  in  the  enforcement  of  others  against  which  as  a  neutral  it  had 
formerly  protested.  As  is  well  known,  the  United  States  navy  cooperated 
with  the  British  navy  in  the  establishment  of  the  North  Sea  barrage  in 
laying  a  mine  field  between  the  Orkney  Islands  and  Norway  for  the  pur- 
pose of  restricting  the  passage  of  German  submarines  and  of  limiting  their 
access  to  the  Atlantic  through  the  southerly  and  more  dangerous  chan- 
nels.53 Professor  Charles  Cheney  Hyde  remarks  that  "recourse  to  this 
extraordinary  and  efficacious  measure"  will  doubtless  be  acknowledged 
to  have  been  justified  "despite  the  restrictions  which  it  necessarily  imposed 
upon  neutral  shipping."5* 

"The  service  of  the  American  navy  in  this  connection  is  described  in  detail  by 
Admiral  Sims  in  an  article  in  the  World's  Work  for  May,  1920  (Vol.  XL,  pp.  153  ff). 
See  also  Kenworthy  and  Young,  Freedom  of  the  Seas,  p.  97,  who  state  that  the  United 
States  navy  laid  57,000  mines  as  against  13,000  laid  by  the  British  naval  forces.  They 
add  that  by  thus  "restricting  neutral  merchant  shipping  to  certain  well-defined  and 
narrow  channels  they  made  the  control  of  the  sea  routes  to  Germany  absolute.  From 
that  time  forward,  no  neutral  merchant  ship,  even  if  she  escaped  bunker  coal,  black 
lists,  export  restrictions  and  search  in  harbours  could,  without  an  Allied  permit,  hope 
to  reach  a  port  in  a  rationed  neutral  country,  which  final  denial  of  all  neutral  rights  at 
sea  was  another  contribution  of  America." 

"  Op.  tit.,  Vol.  II,  p.  422.  In  another  note,  however  (ibid.,  p.  665  n.  3),  Professor 
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Moreover,  the  United  States  appears  to  have  cooperated  with  the 
Allies  in  rendering  more  effective  the  same  blockade  which  as  a  neutral  it 
had  vigorously  criticized  as  illegal.  When  the  Allied  blockade  committee 
was  organized  in  December,  1917,  charged  with  passing  upon  all  ques- 
tions of  principle  relative  to  the  conduct  of  the  blockade  and  with 
directing  the  seizure  or  release  of  cargoes  intercepted  by  the  Allied  naval 
patrols,  the  United  States  was  represented  on  the  committe  and  partici- 
patd  in  its  activities.55  There  was  organized  also  an  Allied  contraband 
committee  on  which  the  United  States  was  represented.  This  committee 
investigated  the  status  of  consignors  and  consignees  and  prohibited  ship- 
ments to  suspected  parties  and  consignments  to  neutral  countries  in 
excess  of  the  amounts  fixed  by  the  Allied  rationing  and  statistical  com- 
mittee.56 In  a  more  substantial  way,  however,  the  United  States  assisted 
in  rendering  the  blockade  of  Germany  more  effective.  This  was  not 
through  the  use  of  its  navy,  but  through  the  employment  of  its  economic 
power.  Soon  after  the  United  States  entered  the  war,  the  government 
insisted  that  Great  Britain  and  the  other  Allies  should  by  means  of 
embargoes  limit  more  rigorously  the  exportation  from  their  territories 
of  supplies  to  neutral  countries  adjacent  to  Germany,  a  large  proportion 
of  which  it  was  believed  was  finding  its  way  to  the  latter  country.  One 
of  the  first  acts  of  the  American  Government  was  to  place  an  embargo 
(July,  1917)  on  exportations  from  the  United  States  to  the  neutral  coun- 
tries of  western  and  northern  Europe.  On  the  list  were  placed  some  600 
articles,  none  of  which  were  allowed  to  leave  the  United  States  without  a 
license  issued  by  the  proper  government  authority.57  Bunker  coal  was  also 
refused  by  the  United  States  to  vessels  proceeding  to  neutral  ports  in 
Europe,  as  a  means  of  enforcing  the  embargo  policy.  The  comprehensive 
scope  of  the  embargo  and  the  rigor  with  which  it  was  enforced  very  nearly 
removed  the  necessity  of  the  blockade,  since  the  effect  was  to  cut  off  the 
principal  overseas  reservoir  from  which  Germany  might  otherwise  draw 
supplies.58  Thus  the  United  States  navy  was  largely  relieved  from  the 
embarrassing  necessity  of  assisting  in  the  enforcement  of  a  blockade  which 
as  a  neutral  the  Department  of  State  had  criticized  as  illegal.  There  is  no 

Hyde  endeavors  to  differentiate  between  the  interference  by  the  British  with  neutral 
trade  under  the  Orders  in  Council,  and  the  interference  by  the  British  and  American 
fleets,  in  cooperation,  through  the  mining  of  the  Orkney-Norway  passage,  the  latter 
being  justified  on  the  ground  of  self-defense.  But  the  attempted  differentiation  is  not 
convincing.  See  the  comments  of  Professor  A.  P.  Higgins,  International  Law  and 
Relations,  p.  229,  n.  2. 

65  As  to  this,  see  Guichard,  The  Naval  Blockade,  pp.  108  ff.,  and  Parmalee,  Block- 
ade and  Sea  Power,  Ch.  8. 

M  Parmalee,  op.  cit.,  p.  120. 

"As  to  the  details  of  this  policy,  see  my  International  Law  and  the  World  War, 
Vol.  II,  pp.  346  ff.;  Parmalee,  op.  cit.,  Ch.  7;  and  Guichard,  op.  cit.,  pp.  100  ff. 

68  As  to  the  effect  of  the  embargo,  see  the  statistics  in  Guichard,  p.  127, 
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reason  to  suppose  that  had  the  American  embargo  failed  to  accomplish 
its  object,  the  American  navy  would  not  have  cooperated  with  the  British 
and  French  navies  to  the  full  extent  of  its  power  to  maintain  and  enforce 
the  blockade.  Of  the  part  played  by  the  United  States  in  making  the 
blockade  effective,  Sir  Edward  Grey  remarks  that  it  was  "a  blockade 
such  as  the  world  had  never  known,  but  it  was  possible  not  only  because 
the  United  States  was  not  criticizing  but  cooperating  .  .  .  the  point  of 
view  of  the  United  States  had  changed  from  that  of  a  neutral  to  that  of  a 
belligerent  with  superior  sea  power."59 

Mr.  Trimble  criticizes  Great  Britain  and  France  for  establishing  "a 
system  of  rationing  by  which  they  permitted  these  neutral  countries  to 
import  only  what  they  themselves  needed,  and  forced  them,  under  threat 
of  starvation,  to  prohibit  their  merchants  from  dealing  with  Germans." 
The  criticism  may  be  justified,  but  if  so,  it  is  hard  to  see  how  their  ration- 
ing policy  differed  in  any  essential  principle  from  the  embargo  policy  of 
the  United  States. 

Mr.  Trimble  also  adds  that  "even  neutral  countries  on  the  American 
continent  were  seriously  handicapped  by  the  Allied  T)lack  list'  which  was 
designed  to  prevent  any  Allied  subject  doing  business  with  any  one  who 
had  done  business  with  the  enemy  disadvantageously  to  the  Allies."  This 
criticism,  like  the  other,  may  be  well  founded,  but  if  so,  was  not  the  black 
list  policy  of  the  United  States  subject  to  the  same  criticism?  The 
American  "black  list,"  in  fact,  included  the  names  of  more  than  four 
times  as  many  individuals  and  firms  as  were  placed  on  the  British 
black  list.  Commenting  on  the  embargo  and  black  list  policy  of  the 
United  States,  Lord  Eustace  Percy,  a  fair-minded  English  jurist,  remarks 
that  the  United  States  "never  admitted  complicity  with  the  action  of  the 
British  navy  against  neutral  trade,  even  after  the  American  navy  was 
patrolling  the  seas  side  by  side  with  the  British  navy,  but  in  the  use  of 
the  economic  resources  of  the  Allied  and  Associated  Powers  .  .  .  she  not 
only  eagerly  accepted  the  position  of  an  accomplice,  but  even  took  the 
lead  in  giving  this  kind  of  economic  weapon  a  keener  edge  and  in  wielding 
it  more  effectively."60 

It  is  not  without  significance,  in  this  connection,  that  by  an  exchange  of 
notes  between  the  United  States  and  Great  Britain,  dated  May  19,  1927,61 
the  Department  of  State  abandoned  its  claims  for  losses  and  damages 
alleged  to  have  been  sustained  by  the  United  States  or  its  nationals 


08  Twenty-five  Years,  Vol.  II,  p.  117. 

00  Maritime  Trade  in  War,  p.  59.  Compare  the  following  from  Kenworthy  and 
Young  (op.  cit.,  p.  93):  "America  threw  herself  into  the  gaps  she  had  left  open  in 
the  blockade  and  closed  them  with  an  embargo  and  other  belligerent  measures.  The 
World  War  was  won  by  American  sea  power  associating  itself  with  British  sea  power." 

61  Text  in  American  Journal  of  International  Law,  Vol.  XXI  (1927),  pp.  764  ff. 
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through  the  war  measures  adopted  by  Great  Britain  and  against  which  as 
a  neutral  it  had  protested,  reserving  only  the  right  to  maintain  in  the 
future  such  position  as  it  might  deem  appropriate  with  respect  to  the 
legality  or  illegality  under  international  law,  of  the  British  measures. 
Resolutions  urging  the  settlement  of  these  claims,  which  were  estimated 
to  have  been  in  excess  of  $100,000,000,  had  been  introduced  and  pressed 
in  Congress.62  If  they  were  well-founded  and  based  on  violations  of  inter- 
national law,  why  were  they  abandoned?  It  is  not  altogether  unlikely  that 
Great  Britain  might  have  been  induced  to  submit  them  to  arbitration. 
If  the  demand  for  arbitration  was  not  seriously  pressed  by  the  Depart- 
ment of  State,  it  was  probably  due  to  the  conviction  that  the  chances  of  a 
favorable  award  were  so  slight,  resulting  in  large  part  from  the  fact  that 
an  arbitral  tribunal  would  doubtless  have  held  that  the  United  States  was 
estopped  from  claiming  damages  based  on  alleged  violations  of  interna- 
tional law  of  which  it  was  itself  not  entirely  guiltless  when  it  became  a 
belligerent,  that  recourse  to  arbitration  was  regarded  as  a  futile  remedy. 
Evaluating,  in  conclusion,  Mr.  Trimble's  criticism  of  the  Allied  Powers, 
it  appears  to  the  writer  that  his  case  against  them  is  unconvincing  for 
several  reasons.  In  the  first  place,  it  is  based  on  the  assumption  that  certain 
practices  in  respect  to  the  conduct  of  maritime  warfare  had  by  1914 
become  general  and  well-settled  rules  of  international  law,  which,  in  the 
opinion  of  the  writer  were  not  such  in  fact.  Second,  he  appears  to  pro- 
ceed on  the  assumption  that  the  opinions  of  18th  and  early  19th  century 
jurists  and  statesmen,  such  as  Marriott,  Stowell,  and  Jefferson,  regarding 
the  rights  of  belligerents  and  neutrals  in  their  day  were  conclusive  as  to 
what  the  law  is  or  should  be  today.  Third,  he  takes  too  little  account  of 
the  vastly  changed  conditions  that  have  taken  place  since  the  18th  cen- 
tury, and  bases  his  case  in  too  large  a  part  on  the  assumption  that 
customary  rules  which  were  just  and  reasonable  then,  but  which  have 
ceased  to  be  such  under  existing  conditions,  are  nevertheless  still  binding 
upon  belligerents  and  must  be  applied  in  the  form  in  which  they  originally 
grew  up.  Finally,  in  so  far  as  his  indictment  is  intended  to  be  a  case  of 
the  United  States  against  the  Allies,  it  will  fail  to  convince  those  who 
feel  that  the  policy  of  the  United  States  after  it  entered  the  war  put  it  in 
the  position  of  being  in  some  degree  an  accomplice  in  the  same  acts  for 
which  he  reproaches  the  Allies.  But  his  criticism  is  confined  to  the  meas- 
ures adopted  by  them;  the  effect  of  our  own  adoption  of  those  measures 
or  our  participation  in  them  he  passed  over  in  silence. 

62  Borchard,  American  Journal  of  International  Law,  ibid.,  p.  765. 
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INTERNATIONAL   REGULATION   OF  AIR  WARFARE* 

When  the  World  War,  in  which  aircraft  was  employed  for  the  first  time 
on  an  extensive  scale  as  an  instrument  of  combat,  broke  out,  there  were 
few  conventional  rules  and  naturally  little  or  no  customary  law  in  exist- 
ence governing  the  conduct  of  hostilities  in  the  air.  There  was,  to  be 
sure,  the  declaration  prohibiting  for  a  period  of  five  years  the  launching 
of  projectiles  and  explosives  from  balloons  or  by  other  new  methods  of  a 
similar  nature,  signed  at  The  Hague  in  1899  and  renewed  in  1907  for  a 
period  extending  to  the  close  of  the  third  peace  conference.  Since  the 
third  conference  has  never  been  convoked,  the  declaration  may  be  re- 
garded as  still  binding  on  the  states  which  have  ratified  it,  in  a  war  in 
which  both  or  all  the  belligerents  are  contracting  parties.  But  it  is  sig- 
nificant that  only  about  half  the  states  represented  at  the  second  confer- 
ence signed  the  declaration,  and  among  those  which  did  not  were  Ger- 
many, Spain,  Russia,  France,  and  Italy.  It  thus  happens  that  the  principal 
military  states  of  Europe  are  not  parties  to  it  and  its  value  therefore  is 
slight.1  In  consequence  of  the  so-called  "solidarity"  clause  it  was  not 
binding  upon  any  of  the  belligerents  during  the  World  War,  not  even 
those  which  had  ratified  it. 

In  the  second  place,  there  is  Article  25  of  the  Hague  Convention  of 
1907  concerning  the  Laws  and  Customs  of  War  on  Land,  which  declares 
that  "the  attack  by  bombardment  by  whatever  means,  of  towns,  villages, 
dwellings,  or  buildings  which  are  undefended,  is  prohibited."  As  is  well 
known,  the  words  in  italics  were  added  in  1907  to  the  corresponding 
article  of  the  Convention  of  1899,  upon  the  proposal  of  the  French 
delegation  for  the  express  purpose  of  prohibiting  the  bombardment  of 
"undefended"  places  by  means  of  aircraft.2  Unlike  the  declaration  of  1907, 
regarding  the  launching  of  projectiles,  its  duration  is  unlimited,  but  like 
it,  it  has  no  binding  force  in  a  war  in  which  one  or  more  of  the  bellig- 
erents are  not  parties.  For  this  reason,  it  was  not  binding  upon  any  of 

*  From  the  Air  Law  Review,  Vol.  Ill  (1932).  This  was  a  revision  and  extension  of 
an  article  entitled  Proposed  Rules  for  the  Regulation  of  Aerial  Warfare  originally 
published  in  January,  1924,  18  Am.  J.  Int.  Law  56  et  seq.  As  thus  revised  and  brought 
up  to  date  it  was  published  in  the  Air  Review  with  the  permission  of  the  Editor 
of  the  American  Journal  of  International  Law. 

1  Compare  Fauchille,  Le  Bombardement  Aerien  (1917)  24  Revue  General  De  Droit 
International  Public  68;  Rolland,  Les  Pratiques  de  la  Guerre  Aerienne  dans  le  Con- 
flit  de  1914  et  le  Droit  de  Gens  (1916)  23  ibid.  505;  and  Merignhac,  Le  Domaine 
Airien  (1914)  21  ibid.  226. 

2  Actes  et  Documents  de  la  Deuxieme  Conference,  15-16. 
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the  belligerents  during  the  World  War.3  Different,  however,  from  the 
declaration  of  1907,  the  convention  of  which  it  is  a  part  has  been  ratified 
by  most  of  the  important  military  states  of  Europe.4  Rut  even  in  a  war 
in  which  the  article  is  binding  on  all  the  belligerents,  it  would  not  likely 
be  of  any  great  value,  because  it  is  based  upon  the  illogical  and  im- 
practicable distinction  between  "defended"  and  "undefended"  places.  It 
forbids  the  bombardment  by  aircraft  of  "undefended"  places  only  and 
thereby  inferentially  permits  the  bombardment  of  those  which  are  "de- 
fended," but  it  lays  down  no  test  for  determining  when  a  place  belongs 
in  one  or  the  other  category.5  Moreover,  since  the  Hague  Convention  of 
1907  (Art.  2)  relative  to  marine  bombardments,  allows  the  bombardment 
of  military  works,  depots,  and  similar  objects  in  "undefended"  ports, 
towns,  and  places,  it  might  be  argued  by  analogy  that  such  objects  are 
liable  to  bombardment  by  aircraft. 

The  stipulations  of  the  Convention  relating  to  International  Air  Naviga- 
tion, signed  by  the  plenipotentiaries  of  the  Allied  and  Associated  Powers 
at  Paris  on  October  13,  1919,  and  which  has  now  been  ratified  or  adhered 
to  by  the  governments  of  twenty-seven  Powers6  are  by  its  express  terms 
binding  on  the  parties  only  in  time  of  peace.7  In  any  case,  its  rules  relate 


3  Neither  Bulgaria,  Italy,  Montenegro,  Serbia,  nor  Turkey,  all  of  which  were  bel- 
ligerents during  the  World  War,  had  ratified  it.  Nevertheless,  it  may  be  argued  and 
has  been  argued  that  the  article  did  not  embody  a  new  rule  of  international  law 
but  was  merely  declaratory  of  an  existing  customary  rule  and  as  such  was  binding 
on  all  the  belligerents  regardless  of  the  status  of  the  convention  of  which  it  is  a 
part.  Compare  to  this  effect  Fauchille,  Les  attentats  Allemands  contre  les  personnes 
et  les  biens  en  Belgique  et  en  France  (1915)  22  Rev.  Gen.  de  Droit  Int.  Pub.  403-409; 
Pillet,  La  Guerre  Actuelle  et  le  Droit  des  Gens  ( 1916),  23  ibid.  21;  Rolland,  op.  cit. 
supra  note  1,  at  509;  and  1  Garner,  International  Law  and  the  World  War  (1920) 
20-21.  German  jurists  themselves  admitted  during  the  World  War  that  the  stipulations 
of  unratified  conventions  are  binding  when  they  are  merely  declaratory  of  the  existing 
customary  law.  See  to  this  effect  Zitelmann  in  Modern  Germany  (p.  604),  being  an 
English  translation  of  a  German  work  entitled  Deutschland  und  der  welt-Kreig, 
Strupp  in  the  9  Zeitschrift  fur  Volkerrecht,  281  et  seq.,  Von  Liszt,  in  Frankfurter 
Zeitung  for  Oct.  29,  1916,  and  de  Visscher,  Belgium's  Case  66.  There  is  room  for 
doubt,  however,  whether  Article  25  was  merely  declaratory  of  an  existing  customary 
rule  of  international  law. 

4  See  the  table  of  ratifications  in  Scott,  The  Hague  Conventions  and  Declarations  of 
1899  and  1907,  233-239. 

B  Compare  Pillet,  op  cit,  supra  note  3,  at  27. 

6  The  ratification  of  three  other  powers  is  expected  at  an  early  date.  Roper,  Recent 
Developments  in  International  Aeronautical  Law  (1930)  1  /.  Air  L.  395,  at  402.  See 
also  League  of  Nations  Document  6.  339.  M.  139,  1930.  VIII,  p.  167. 

7  Article  38  of  the  Convention,  as  modified  by  protocols  signed  in  May,  1920,  says 
"In  case  of  war,  the  provisions  of  the  present  convention  do  not  affect  the  freedom 
of  action  of  the  contracting  parties  either  as  belligerents  or  neutrals."  The  provisions  of 
this  convention  have  been  analyzed  and  commented  upon  by  the  writer  in  two  articles 
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only  to  international  aerial  navigation  and  not  at  all  to  the  conduct  of 
war.  Certain  writers  have  reproached  the  authors  of  the  Convention  for 
not  having  occupied  themselves  equally  with  the  formulation  of  rules 
governing  the  conduct  of  aerial  warfare.8  But  apparently  the  Peace  Con- 
ference either  considered  the  task  too  large  or  doubted  the  expediency 
at  that  time  of  attempting  to  formulate  a  code  of  rules  for  the  conduct  of 
aerial  warfare,  considering  the  lack  of  respect  shown  by  the  belligerents 
during  the  recent  war  for  existing  conventions.9  At  the  Fourth  Interna- 
tional Congress  of  Aerial  Legislation,  held  at  Monaco  in  1921,  the  silence 
of  the  Convention  of  1919  on  the  subject  of  aerial  warfare  was  the  sub- 
ject of  some  criticism,  and  it  was  decided  to  place  on  the  program  of  the 
next  congress,  to  be  held  at  Prague  in  October,  1922,  the  question  of  the 
regulation  of  aerial  warfare.10  At  this  congress,  M.  Hobza  made  a  report 
in  which  he  dwelt  upon  the  urgent  necessity  of  international  regulation, 
indicated  what  he  considered  to  be  the  principal  ends  to  be  sought  by 
such  regulation,  and  advocated  the  prohibition  of  certain  methods  of 
aerial  warfare.  The  congress,  after  hearing  his  report,  charged  its  comite 
directeur  with  the  task  of  formulating  an  avant-projet  concerning  the  rules 
of  aerial  warfare.11  The  subject  was  again  on  the  program  of  the  congress 
at  its  meeting  at  Rome  in  October,  1923.  It  was  likewise  the  subject  of 
discussion  at  the  thirty-first  Conference  of  the  International  Law  As- 
sociation held  at  Buenos  Aires  in  1922;  and  at  the  thirty-third  Conference 
at  Stockholm  in  1924  an  international  code  project  on  air  law  was  adopted, 
part  II  of  which  contains  a  series  of  proposed  regulations  for  the  conduct 
of  war  in  the  air.12 

The  Pan-American  Convention  on  aviation  signed  at  Havana  July  15, 

entitled  La  Reglementation  Internationale  de  la  Guerre  Aerienne  (1923-24),  Revue  de 
Droit  International  et  de  Legislation  ComparSe. 

8  Compare  the  remarks  of  M.  Henry-Couannier,  who  feared  that  the  silence  of 
the  Convention  in  regard  to  air  warfare,  would  cause  the  inference  to  be  drawn  that 
anything  would  be  legitimate  in  air  warfare,  in  the  Compte  Rendu  du  IV«me  Con- 
gres  de  Legislation  Aerienne  (1921)  29.  He  proposed  that  Article  38  be  modified  to 
read  that  in  case  of  war  the  stipulations  of  the  Convention  should  not  affect  the 
freedom  of  action  of  the  contracting  parties  when  such  action  was  "exercised  accord- 
ing to  the  law  of  nations,"  (ibid,  at  41).  But  the  congress  did  not  approve  the  proposal. 

*  Compare  the  remarks  of  M.  de  Lapradelle  (who  took  part  in  the  drafting  of  the 
Convention  of  1919).  Ibid,  at  44. 

10  There  was  some  objection  on  the  ground  of  expediency  to  the  proposed  discussion 
of  the  subject,  but  it  was  pointed  out  that  conventions  for  the  regulation  of  land  and 
naval  warfare  were  already  in  existence,  and  that  there  was  no  reason  why  aerial 
warfare  should  not  be  similarly  regulated.  In  fact,  considering  the  probable  role  and 
character  of  aerial  warfare  during  the  next  war,  there  was  even  more  reason  why  it 
should  be  regulated  by  international  convention.  See  the  remarks  of  M.  Hobza.  Ibid. 
at  221.  "Ibid,  at  221-225. 

"Report  International  Law  Association  334  Conference  (1924)  118. 
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1928,  like  the  Paris  Convention  of  1919,  does  not  deal  at  all  with  air 
warfare  and  the  same  may  be  said  of  the  Ibero-American  multilateral 
Convention  relative  to  Aviation,  concluded  at  Madrid  in  1926. 

The  Conference  on  the  Limitation  of  Armaments,  held  at  Washington 
in  1922,  did  not  occupy  itself  at  all  with  the  question  of  the  regulation 
of  aerial  warfare,  and  the  treaty  for  the  limitation  of  armaments  signed 
by  the  Powers  represented  at  the  conference,  contained  no  limitations 
either  upon  the  number  or  the  size  of  airships  which  the  contracting 
Powers  might  keep  or  construct.13  However,  a  treaty  was  signed  on 
February  6,  1922,  by  Great  Britain,  France,  Italy,  Japan,  and  the  United 
States,  in  which  it  was  recited  that  the  use  in  war  of  asphyxiating, 
poisonous,  or  other  gases,  and  all  analogous  liquids  and  materials  or 
devices,  having  been  justly  condemned  by  the  general  opinion  of  the 
civilized  world  and  having  been  prohibited  by  a  convention  to  which  a 
majority  of  the  civilized  Powers  were  parties,  the  signatories  declared 
their  assent  to  such  prohibition,  agreed  to  be  bound  thereby  as  between 
themselves,  and  to  invite  all  other  civilized  nations  to  adhere  thereto,  to 
the  end  that  the  prohibition  should  be  universally  accepted  as  a  part  of 
international  law,  binding  alike  the  conscience  and  practice  of  nations.14 
The  prohibition  upon  the  employment  of  these  agencies  is  general  in 
character,  and  was  evidently  intended  to  forbid  their  use  in  aerial  as 
well  as  in  land  warfare,  in  view  of  the  prospect  that  in  the  wars  of  the 
future  the  airship  will  play  an  increasingly  important  role  and  that 
poisonous  liquids  and  chemicals  will  be  employed  on  an  extensive  scale. 

The  treaty  has  been  ratified  by  the  United  States,  Great  Britain,  Japan, 
and  Italy  though  not  by  France,  in  consequence  of  which  it  is  not  in 
force.  France  has,  however,  ratified  the  so-called  Poison  Gas  protocol  of 
1926,  explained  below,  which  contains  essentially  the  same  provisions, 
whereas  the  United  States  has  not  ratified  it.  It  will  be  noted  that  the 
Washington  treaty  forbids  only  the  use  of  gases  and  analogous  liquids, 
materials,  and  devices;  it  imposes  no  prohibition  or  restriction  whatever 
upon  the  operations  of  bombardment  so  long  as  a  belligerent  refrains 
from  making  use  of  these  agencies  in  his  bombarding  attacks.  Subject  to 
this  limitation,  the  whole  matter  of  bombardment  by  land,  sea,  or  air  was 
left  untouched  by  the  treaty. 

The  Washington  Conference,  however,  was  not  indifferent  to  the  im- 
portance, not  to  say  the  necessity,  of  international  regulation  of  the  new 
methods  of  war  to  which  the  invention  and  perfection  of  aircraft  have 
given  rise,  but  for  obvious  reasons  it  did  not  feel  competent  itself  to  under- 

ia  See  the  report  of  the  American  Delegation  to  the  President  of  the  United  States, 
in  which  it  was  stated  that  such  limitation  was  considered  impracticable.  Text  of  the 
report  in  (1922)  16  Am.  Jour.  Int.  Law,  159,  at  190. 

14  Text  of  the  treaty  in  supplement  to  (1922)  16  Amer.  Jour.  Int.  Law,  57. 
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take  the  difficult  task  of  formulating  the  regulations  which  it  evidently 
felt  to  be  desirable.  In  these  circumstances  the  conference  adopted  the 
wiser  course  of  entrusting  the  task  to  a  body  of  legal  and  technical  experts. 
Accordingly,  a  resolution,  dated  February  4,  1922,  was  adopted  providing 
for  the  appointment  of  a  commission  of  jurists  composed  of  not  more 
than  two  members  representing  each  of  the  five  Powers  participating  in 
the  conference  (Great  Britain,  France,  Italy,  Japan,  and  the  United  States) 
to  consider  and  report  to  each  of  the  said  Powers  upon  the  two  following 
questions:  (1)  Do  the  existing  rules  of  international  law  adequately  cover 
new  methods  of  attack  or  defense  resulting  from  the  introduction  or  de- 
velopment, since  the  Hague  Conference  of  1907,  of  new  agencies  of  war- 
fare; and  (2)  if  not  so,  what  changes  in  the  existing  rules  ought  to  be 
adopted  in  consequence  thereof,  as  a  part  of  the  law  of  nations.  By  a 
resolution  adopted  at  the  outset  it  was  agreed  that  it  was  not  the  inten- 
tion of  the  parties  in  providing  for  the  appointment  of  the  Commission  to 
report  upon  the  rules  of  international  law  respecting  new  agencies  of 
warfare  or  that  it  should  review  or  report  upon  the  rules  or  declarations 
relating  to  submarines  or  the  use  of  noxious  gases  and  chemicals  already 
adopted  by  the  five  Powers  represented  at  the  conference.15  The  views  of 
the  signatory  Powers  regarding  the  employment  of  these  agencies  of 
warfare  having  already  been  embodied  in  a  treaty  which  it  was  expected 
would  be  ratified,  there  was  no  need  for  their  reconsideration  by  the 
Commission. 

The  Hague  having  been  chosen  as  the  place  of  meeting,  the  Dutch 
Government  was  invited  to  be  represented.  In  addition  to  the  members  of 
the  Commission,  there  was  a  considerable  body  of  technical  experts 
(more  than  fifty  altogether)  especially  in  military,  naval,  and  aerial 
matters.  The  Commission  held  thirty  plenary  sessions  in  the  Peace  Palace, 
beginning  on  December  11,  1922,  and  ending  on  February  19,  1923. 

It  was  clear  that  the  "new  methods  of  attack  and  defense  resulting 
from  the  introduction  or  development,  since  the  Hague  Conference  of 
1907,  of  new  agencies  of  warfare,"  which  the  Washington  conference  had 
primarily  in  mind  in  providing  for  the  appointment  of  the  Commission, 

15  Texts  of  the  resolutions  in  Supplement  to  (1922)  16  Amer.  Jour.  Int.  Law,  74-75. 
The  final  Report  of  the  Commission  was  published  as  a  Command  Document  by  the 
British  Government  (Cmd.  2201,  1924).  It  is  also  published  in  Moore,  International 
Law  and  Some  Current  Illusions  (1924)  210  et  seq.  The  rules  adopted,  but  not  the 
Report  of  the  Commission,  may  be  found  in  the  Supplement  to  (1923)  17  Amer. 
Jour.  Int.  Law  242  et  seq.  and  in  Colegrove,  International  Control  of  Aviation  (1930) 
211  et  seq.  The  French  text  was  published  in  (1923)  2  Rivista  di  Diritto  Internationale, 
Anno  XV,  Ser.  III.  Reviews  and  comment  on  the  work  of  the  Commission  may  be 
found  in  Moore,  op.  cit.  supra,  c.  V,  and  in  an  article  by  Admiral  W.  L.  Rodgers,  The 
Laws  of  War  Concerning  Aviation  and  Radio  (1923)  17  Am.  Jour.  Int.  Law  630 
et  seq. 
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were  those  resulting  from  the  invention  and  development  of  aircraft  as 
instruments  of  combat.  But  the  recent  invention  and  perfection  of  wire- 
less telegraphy,  which  though  not  an  agency  of  destruction  had  played 
an  important  role  in  the  conduct  of  the  World  War,  would  probably 
play  a  still  more  important  part  in  the  next  great  war.  Like  the  airship,  the 
employment  of  radio  in  time  of  war  was  largely  unregulated  by  interna- 
tional conventions.16  Under  these  circumstances  it  was  finally  agreed  by 
the  parties  to  the  resolution  that  the  work  of  the  Commission  should  be 
confined  in  the  main  to  the  formulation  of  rules  governing  the  use  of 
radiotelegraphy  and  aircraft.  The  rules  prepared  by  the  Commission 
were  embodied  in  the  form  of  a  "code"  consisting  of  two  Parts;  Part  I 
dealing  with  the  control  of  radio  in  time  of  war  (12  articles)  and  Part  II 
with  the  conduct  of  aerial  warfare  (62  articles).  They  were  accompanied 
by  a  general  report  in  which  some  of  the  articles  are  interpreted,  and  in 
some  cases  there  is  a  statement  of  the  reasons  why  the  particular  solution 
finally  agreed  upon  was  adopted  by  the  Commission.  The  rules  proposed 
were,  of  course,  merely  recommendations  to  the  various  governments 
represented  on  the  Commission. 

The  earlier  articles  deal  with  such  matters  as  the  classification  of  air- 
craft, the  distinctive  external  marks  which  public  aircraft,  both  military 
and  non-military,  shall  bear,  the  papers  which  they  shall  carry,  etc.  The 
right  of  conversion  of  non-military  aircraft  into  military  aircraft  is  ex- 
pressly recognized,  and  the  question  of  the  place  where  the  conversion 
may  be  effected— a  question  upon  which  the  London  Naval  Conference 
of  1909  was  unable  to  reach  an  agreement— was  solved  by  a  provision 
that  the  conversion  must  take  place  within  the  jurisdiction  of  the  belliger- 
ent state  to  which  the  aircraft  belongs,  and  not  on  the  high  seas. 

This  rule  (Art.  9.)  was  originally  proposed  by  the  Japanese  delegation 
and  a  similar  proposal  was  later  made  by  the  American  delegation.  The 
French  delegation,  however,  declined  to  accept  the  article. 


"Article  3  of  the  Land  War  Neutrality  Convention  of  1907  forbids  the  erection 
of  radio  stations  by  belligerents  in  neutral  territory,  and  Article  5  obliges  neutral 
Powers  not  to  allow  such  erection.  See  also  Articles  8  and  9  of  the  same  convention; 
Article  8  of  the  Convention  of  1907  for  the  Adaptation  of  the  Geneva  Convention  to 
Maritime  Warfare,  relative  to  radio  installations  on  hospital  ships,  and  Article  5  of 
the  Convention  of  1907  concerning  the  Rights  and  Duties  of  Neutral  Powers  in  Naval 
Warfare,  which  forbids  belligerents  from  erecting  wireless  telegraph  stations  in  neutral 
ports  and  waters  for  the  purpose  of  communicating  with  the  belligerents'  forces  on 
land  or  sea,  and  Article  25  which  obliges  neutrals  to  prevent  such  acts.  See  also 
Articles  45  and  46  of  the  unratified  Declaration  of  London,  relative  to  the  condemna- 
tion of  neutral  vessels  for  transmitting  intelligence  to  the  enemy.  The  International 
Radio  Telegraph  Convention  of  1912  dealt  mainly  with  radiotelegraphy  in  time  of 
peace,  although  it  contained  several  articles  bearing  upon  the  question  of  radio  con- 
trol in  time  of  war.  See  especially  Articles  8,  9  and  17. 
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The  principle  of  the  Declaration  of  Paris  of  1856  abolishing  privateering 
in  naval  warfare  was  extended  to  the  conduct  of  aerial  warfare,  and  it 
was  expressly  declared  that  belligerent  rights  can  only  be  exercised  by 
military  aircraft  under  the  command  of  persons  duly  commissioned  by 
or  enlisted  in  the  military  service  of  the  state,  and  equipped  by  crews  so 
enlisted  (Arts.  13-14).  Members  of  the  crew  of  a  military  aircraft  must 
wear  a  fixed  distinctive  emblem  of  such  a  character  as  to  be  recognizable 
at  a  distance  in  case  they  become  separated  from  their  aircraft.  Like  the 
Hague  regulations  relative  to  combatants  in  land  warfare,  the  proposed 
rule  did  not  therefore  insist  upon  a  uniform.  No  aircraft  other  than 
belligerent  military  aircraft  might  engage  in  hostilities  in  any  form,  and 
the  term  "hostilities"  was  declared  to  include  the  transmission  during 
flight  of  military  intelligence  for  the  immediate  use  of  a  belligerent 
(Art.  16).  This  is  a  logical  and  necessary  prohibition,  considering  that  one 
of  the  principal  services  of  aircraft  in  war  is  reconnaissance  and  observa- 
tion. But  the  prohibition  was  limited  to  the  communication  of  military 
information  during  the  course  of  a  flight.  Once  the  flight  is  terminated, 
the  aviator  is  within  the  jurisdiction  of  some  state  and  is  subject  to  the 
laws  or  regulations  of  that  state  concerning  the  transmission  of  military 
intelligence  for  the  benefit  of  belligerents. 

Having  in  mind,  doubtless,  the  controversy  over  the  arming  of  merchant 
vessels  for  purposes  of  defense  during  the  World  War,  the  proposed 
code  provides  that  no  private  aircraft,  when  outside  the  jurisdiction  of 
its  own  country,  should  be  armed  in  time  of  war  (Art.  16).  The  context 
indicates  that  the  aircraft  here  referred  to  are  those  of  belligerent  nation- 
ality only  and  does  not  include  neutral  aircraft.  Nor  does  the  prohibition 
apply  to  public  aircraft  of  a  non-military  character,  such  as  those  charged 
with  police  and  customs  services,  the  arming  of  which  may  be  necessary 
to  enable  them  to  discharge  effectively  their  duties. 

Whether  military  aircraft  should  be  permitted  to  use  tracer  bullets  for 
the  purpose  of  determining  the  correctness  of  their  aim,  and  of  incendiary 
bullets  as  a  means  of  attack  against  lighter-than-air  craft  for  the  purpose 
of  setting  fire  to  the  gas  which  they  carry,  was  a  question  upon  which 
there  was  considerable  discussion  among  the  members  of  the  Commission, 
and  not  a  little  difference  of  opinion  was  revealed.  The  use  of  tracer  bul- 
lets for  the  purpose  mentioned  was  a  general  practice  among  aviators  dur- 
ing the  World  War  and  it  was  defended  as  a  necessary  means  of  effective 
attack,  but  in  at  least  one  case  enemy  aviators  were  arrested  and  put  on 
trial  on  the  charge  that  such  methods  were  contrary  to  the  existing  rules 
of  the  Hague  Convention.17  To  remove  the  doubt  regarding  the  lawfulness 
of  the  practice,  the  Commission  considered  it  desirable  to  adopt  a  rule 
on  the  subject. 

"  Compare  Spaight  Air  Power  and  War  Right  (1924)  177  and  185  et  seq. 
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The  rule  as  originally  proposed  simply  declared  that  the  use  of  tracer 
bullets  against  aircraft  generally  was  not  prohibited.  Against  this  pro- 
posal various  objections  were  raised,  mainly  on  the  ground  of  the  im- 
practicability of  aviators  changing,  during  the  course  of  a  flight,  the 
ammunition  used  by  them  in  aerial  machine  guns.  The  Commission 
finally  came  to  the  conclusion  that  the  most  satisfactory  solution  of  the 
problem  would  be  a  rule  declaring  specifically  that  the  use  of  tracer, 
incendiary,  or  explosive  projectiles  by,  or  against,  aircraft  is  not  pro- 
hibited, and  this  is  the  form  in  which  it  appears  in  the  proposed  code 
(Art.  18).  It  was  also  added  that  the  rule  applies  equally  to  states  which 
are  parties  to  the  Declaration  of  St.  Petersburg  of  1868  and  to  those  which 
are  not. 

The  question  of  the  right  of  aviators  to  drop  literature  of  a  propa- 
gandist character  within  the  lines  of  the  enemy  is  dealt  with  by  Article 
21,  which  declares  that  the  use  of  aircraft  for  this  purpose  shall  not  be 
regarded  as  an  illegitimate  means  of  warfare,  and  that  the  crews  guilty 
of  such  acts  shall  not  be  deprived  of  their  rights  as  prisoners  of  war,  if 
captured.  As  is  well  known,  aviators  of  various  belligerent  countries 
during  the  World  War  resorted  to  this  practice.  Quantities  of  the  "holy 
war"  proclaimed  against  England  and  France  by  the  Mohammedan 
Padishah  were  dropped  by  German  aviators  among  Indian  troops  behind 
the  French  lines,  and  many  copies  of  a  "lying  manifesto"  against  England 
and  her  allies  were  dropped  either  by  German  or  Austrian  aviators  within 
the  Italian  lines.  In  February,  1918,  two  British  aviators  who  had  fallen 
into  the  hands  of  the  Germans  were  sentenced  to  ten  years  penal  servitude 
for  having  dropped  "hostile  proclamations"  (copies  of  President  Wilson's 
declaration  of  peace  terms)  within  German  lines.  Upon  the  threat  of 
retaliation  by  the  British  Government,  the  German  Government  ordered 
their  release.  The  Austro -Hungarian  Government  was  reported  to  have 
given  instructions  that  the  death  penalty  should  be  inflicted  upon  cap- 
tured enemy  aviators  guilty  of  distributing  enemy  proclamations  or 
propagandist  literature  within  the  Austro-Hungarian  lines.18  In  conse- 
quence of  these  incidents,  the  Commission  of  Jurists  considered  it  desir- 
able to  formulate  a  rule  on  the  subject,  and  the  rule  proposed  recognizes 
the  legitimacy  of  the  acts  referred  to.  It  covers  not  merely  the  dissemina- 
tion of  tracts,  but  other  means  as  well,  such  as  the  formation  of  words  in 
the  sky  by  means  of  trains  of  smoke,  though  it  probably  would  not 
legitimize  the  dropping  of  tracts  inciting  to  acts  of  murder  or  assassina- 
tion. 

The  problem  of  aerial  bombardment  was  the  move  important  and 
at  the  same  time  the  most  difficult  to  solve  of  all  the  questions  with  which 


18  As  to  these  incidents  and  the  sources  of  information,  see  1  Garner,  op.  cit.  supra 
note  3,  at  495;  also  Spaight,  op.  cit.  supra  note  17,  at  308. 


438  STUDIES  IN  INTERNATIONAL  LAW 

the  Commission  had  to  deal.  The  practice,  at  least  of  certain  belligerents, 
during  the  World  War  of  making  air  raids  upon  cities,  towns,  and  villages 
situated  far  behind  the  lines  of  the  operations  on  land  and  even  in  the 
interior  of  enemy  countries,  no  part  of  which  had  ever  been  invaded 
by  the  land  forces,  and  which  were  not  even  "defended"  in  the  sense 
of  land  warfare,  and  of  launching,  indiscriminately,  bombs  and  pro- 
jectiles upon  private  houses,  churches,  schools,  hospitals,  orphanages, 
and  historic  monuments,  aroused  a  feeling  of  horror  against  which  the 
conscience  of  mankind  everywhere  revolted.19  The  vast  majority  of  the 
victims  of  these  raids  were  non-combatants  and  large  numbers  of  them 
were  women  and  children.  Had  the  amount  of  military  damage  done  to 
the  enemy  been  considerable,  something  might  be  said  in  justification 
of  such  methods,  but  in  fact  in  most  instances  it  was  trifling  and  bore 
little  proportion  to  the  damage  inflicted  upon  private  property  and  to 
the  loss  of  life  or  injury  suffered  by  the  unoffending  non-combatant  popu- 
lation. In  short,  the  military  advantage  was  only  incidental  and  not  suffi- 
cient to  compensate  in  any  degree  for  the  wrong  done  to  those  who  were 
not  active  participants  in  the  war. 

There  is  good  reason  to  believe  that  one  of  the  motives,  possibly  the 
leading  motive,  which  animated  those  who  were  responsible  for  these 
attacks  was  the  psychological  effect  which  it  was  believed  that  the 
terrorization  of  the  civilian  inhabitants  would  cause  and  which  might 
lead  them  to  demand  peace.  This  was  frankly  admitted  by  some  news- 
paper editors  in  Germany.20  But  it  may  be  doubted  whether  attacks  of 
this  kind  are  ever  likely  to  produce  any  such  effects;  on  the  contrary,  their 
very  barbarity  is  rather  more  likely  to  intensify  the  hatred  of  the  people 
against  whom  they  are  directed  and  drive  them  to  renewed  efforts  to 
overcome  an  adversary  who  has  recourse  to  such  practices.  Inevitably 
also  they  lead  to  reprisals  and  thus  tend  to  cause  the  war  to  degenerate 
into  a  struggle  of  reciprocal  barbarism. 

On  the  other  hand,  the  very  potency  of  the  airship  as  an  instrument  of 
destruction  in  war  is  such  that  there  is  no  reason  to  believe  that  states 
will  ever  totally  renounce  the  employment  of  it  as  an  arm  of  combat,  and 
restrict  its  use  to  services  of  exploration,  observation,  and  communication, 

19  Concerning  these  raids  see  1  Garner,  op.  cit.  supra  note  3,  459,  et  seq.;  Rolland, 
op.  cit  supra  note  1,  at  537  et  seq.  2  Oppenheim,  International  Law  (3d  ed.,  1928) 
301;  1  Merignhac  et  Lemonon,  he  Droit  des  Gens  et  la  Guerre  de  1914-1918  (1921) 
629  et  seq.;  and  Clunet,  "De  l'Emploi  abusif  des  Aerostatts  de  Guerre  par  les  Al- 
lemands,"  in  (1916)  43  Clunet's  Jour,  de  Droit  Int.  385  et  seq.  Chronological  lists  of  air 
raids  made  by  the  different  belligerents  during  the  World  War  may  be  found  in  the 
Text  Book  of  Naval  Aeronautics  (New  York,  1917),  and  in  Text  Book  of  Military 
Aeronautics  (New  York,  1918). 

80  See,  for  example,  an  editorial  so  declaring,  in  the  Essener  Volkszeitung  of  March 
15,  1918,  reproduced  in  (1918)  45  Clunet's  Jour,  de  Droit  International,  at  622. 
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as  certain  members  of  the  Institut  de  Droit  International  proposed  in 
1911.21  Any  such  proposal  must  be  regarded  as  purely  chimerical.22 
Likewise,  the  proposal  of  M.  de  Lapradelle  and  others  to  recognize  the 
legitimacy  of  "vertical"  aerial  warfare,  that  is,  the  right  to  launch  bombs 
and  projectiles  from  aircraft  upon  the  enemy  below,  but  to  forbid 
"horizontal"  attacks,  that  is,  the  firing  by  one  aviator  upon  another  in 
the  air,  must  be  ruled  out  as  impracticable.23  The  legitimacy  of  aircraft 
not  only  for  the  purposes  of  observation  and  reconnaissance  but  as  an 
instrumentality  for  destruction  must  be  recognized,  and  there  is  no  place 
for  making  a  distinction  between  so-called  vertical  and  horizontal  war- 
fare. At  the  same  time,  the  civilized  world  demands  that  its  use  in  war 
shall  be  restricted,  so  far  as  is  practicable,  to  attacks  against  enemy  com- 
batants, including,  it  must  be  admitted,  those  of  the  civil  population  who 
are  directly  engaged  in  the  production  of  materials  of  war  or  in  other 
services  which  relate  directly  to  the  prosecution  of  the  war,  and  to  the 
destruction  of  such  works  and  establishments  as  properly  fall  within  the 
category  of  military  objectives.  The  problem,  therefore,  is  not  the  pro- 
hibition of  aerial  warfare,  but  its  regulation  in  such  a  manner  as  to  spare, 
so  far  as  is  possible,  unoffending  non-combatants,  private  property,  and 
public  institutions  of  a  civil  character  from  indiscriminate  destruction, 
and  to  insure  that  the  wars  of  the  future  will  not  degenerate  into  struggles 
of  reciprocal  reprisals  and  barbarism,  in  which  no  distinction  will  be 
made  between  combatants  and  non-combatants  or  between  public  prop- 
erty and  private  property.24 

On  account  of  the  very  nature  of  aerial  warfare,  the  solution,  however, 
bristles  with  difficulties,  and  no  regulations  which  can  be  agreed  upon, 
even  if  they  are  scrupulously  observed  by  the  belligerents,  are  likely 
to  be  entirely  effective  in  safeguarding  the  rights  of  non-combatants  and 
private  property  in  all  cases.  The  civilized  world  is  in  accord  that  a 
belligerent  ought  not  to  direct  his  attacks  against  the  civil  population 

31  See  the  opinions  of  Von  Bar,  Alberic  Rolin,  Holland,  Fiore,  Labra,  Strisower  and 
Westlake  in  (1911)  24  Annuaire  de  L'Institut  134-155  and  303-337.  Compare  also  the 
opinion  of  M.  Beemaert  in  (1912)  44  Rev.  de  Droit  Int.  et  de  Legis.  Comp.  569  et  seq., 
and  Stael-Holstein,  La  Reglementation  de  la  Guerre  des  Airs,  59. 

22  Compare  Fauchille,  op.  cit.  supra  note  1,  at  67,  and  Spaight,  Aircraft  and  Com- 
merce in  War  (1923)  3. 

33  (1911)  24  Annuaire  45  L'Institut  336.  As  to  the  impracticability  and  doubtful  value 
of  this  proposed  distinction,  see  the  remarks  of  M.  Fauchille,  op.  cit.  supra  note  22,  at 
67,  and  Sperl,  (1918)  18  Rev.  Gen.  de  Droit  Int.  Pub.  480. 

24  Judge  Moore,  President  of  the  Commission,  on  behalf  of  the  American  delega- 
tion emphasized  the  necessity  of  respecting  the  elementary  distinction  between  com- 
batants and  non-combatants  and  of  insuring  protection  to  the  latter  against  injuries 
not  incidental  to  military  operations  against  the  former.  See  his  statement  to  the 
Commission  in  his  work,  op.  cit.  supra  note  15,  at  200. 
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who  take  no  part  directly  or  indirectly  in  the  operations  of  the  war,  or 
against  private  property  or  institutions  of  a  charitable,  educational,  or 
religious  character,  and  all  the  existing  conventional  and  customary  rules 
of  land  warfare  are  based  on  this  principle.  There  is  no  reason  for  ad- 
mitting a  different  principle  for  aerial  warfare,  and  however  much  the 
old  distinction  between  the  situation  of  the  military  and  civil  populations 
in  respect  to  blockade,  contraband  commercial  intercourse,  etc.,  may 
have  been  undermined  during  the  World  War,  there  is  no  reason  to 
assume  that  the  world  is  ready  to  go  to  the  length  of  totally  abandoning 
the  distinction  mentioned  and  of  recognizing  the  legitimacy  of  war 
directed  against  both  classes  of  population  equally.  It  may  readily  be 
admitted,  as  some  militarists  now  prophesy  will  be  the  case,  that  in 
the  wars  of  the  future  the  category  of  non-combatants  will  be  very  greatly 
reduced,  that  women  who  work  in  munitions  factories  and  in  other  ways 
contribute  toward  the  winning  of  the  war,  cannot  expect  to  enjoy  the 
immunities  of  non-combatants,  and  that  even  those  who  take  no  part  at 
all  in  war,  directly  or  indirectly, will  be  obliged  to  "accept  their  share 
of  the  inhumanity."25  But  it  does  not  follow  from  these  circumstances 
that  the  ancient  distinction  should  be  abandoned.  The  distinction  is 
fundamental  and  eternal;  it  is  founded  upon  considerations  of  humanity; 
and  it  would  be  a  singular  conception  of  humanity  to  abandon  it  merely 
because  conditions  have  changed,  and  especially  because  more  powerful 
instruments  of  destruction  have  been  invented,  by  the  use  of  which  the 
immediate  interests  of  belligerents  may  be  better  subserved. 

The  public  opinion  of  the  world  demands  that  whatever  rules  are 
adopted,  they  shall  respect  so  far  as  is  practicable  this  fundamental  dis- 
tinction. At  the  same  time,  they  must  allow  belligerents  to  employ  aircraft 
for  the  purpose  of  attacking  the  persons  and  of  destroying  the  things 
that  have  always  been  regarded  as  legitimate  objects  of  attack  in  war. 
The  problem  cannot  be  solved  satisfactorily,  in  the  opinion  of  the  writer, 
by  attempting  to  assimilate  completely  aerial  warfare  either  to  land 
warfare  or  naval  warfare,  or  to  both,  or  by  treating  aerial  warfare  as 
though  it  were  merely  an  accessory  of  one  or  the  other  and  by  applying 
to  its  conduct  either  the  laws  of  land  warfare  or  naval  warfare,  as  some 
jurists  have  proposed  to  do.26  Aerial  warfare  differs  essentially  from  both 
land  and  naval  warfare  and  it  is  carried  on  in  large  measure  independently 


25  Compare  to  this  effect  the  remarks  of  Rear  Admiral  S.  S.  Hall,  of  the  British 
Navy,  in  an  address  before  the  Grotius  Society,  5  Transactions  of  the  Grotius  Society 
83,  and  of  Professor  A.  M.  Low,  in  the  Nineteenth  Century  (Sept.  1923)  356. 

28  For  example,  1  Merignhac,  Traite  de  Droit  International  309  et  seq.  See  also  his 
article,  op.  cit.  supra  note  1,  at  228  et  seq.;  and  Rolland,  op.  cit.  supra  note  1,  at  511. 
But  the  rules  proposed  by  the  International  Law  Association  in  1924  provide  that  the 
laws  of  land  and  maritime  war  shall  so  far  as  applicable  apply  to  aerial  warfare  (Art. 
11). 
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of  both.  It  must  therefore  be  regulated  in  large  measure  by  a  different 
set  of  rules,27  although  naturally  many  of  the  rules  of  land  warfare  and 
naval  warfare  are  applicable  to  its  conduct  or  may  be  adapted  so  as  to 
be  made  applicable.  The  Commission  of  Jurists  proceeded  according 
to  this  view.  Instead  of  endeavoring  to  adapt  and  apply  the  rules  of  land 
and  naval  warfare  to  the  conduct  of  aerial  warfare,  it  undertook  to 
formulate  a  distinct  code,  although  it  appropriated  literally  or  in  adapted 
form  various  rules  of  the  Hague  and  Geneva  Conventions  which  seemed 
suitable  of  application  to  the  conduct  of  aerial  warfare.  The  Commission 
also  very  properly  recognized  at  the  outset,  that  whatever  rules  were 
adopted  they  ought  to  begin  with  a  definite  and  precise  statement  of 
certain  objects  for  which  bombardments  by  air  should  not  be  recognized 
as  legitimate,  and  no  difficulty  was  experienced  in  reaching  an  agreement 
as  to  what  these  purposes  were. 

In  the  first  place,  it  was  agreed  that  aerial  bombardment  for  the 
purpose  of  terrorizing  the  civil  population,  of  destroying  or  damaging 
private  property  not  of  military  character,  or  of  injuring  non-combatants, 
should  be  prohibited.28  This  was  a  formal  condemnation  of  the  practices 
of  the  World  War,  and  if  it  becomes  a  binding  rule  and  is  scrupulously 
observed  by  belligerents  in  future  wars,  aerial  warfare  will  lose  much 
of  the  character  which  evoked  just  protest  during  the  late  war  and  which 
has  aroused  widespread  apprehension  as  to  its  frightfulness  in  the  future. 

In  the  second  place,  the  Commission  agreed  that  aerial  bombardment 
for  the  purpose  of  enforcing  compliance  with  requisitions  in  kind  or 
payment  of  contributions  in  money  should  likewise  be  prohibited  (Art. 
23).  The  rule  proposed  differs  from  that  of  the  Naval  Rombardment 
Convention  of  1907  which  allows  the  bombardment  of  "undefended" 
places  for  the  refusal  of  the  local  authorities  to  comply  with  requisitions 
for  provisions  or  supplies  necessary  for  the  immediate  use  of  the  naval 
force  in  question,  although  it  prohibits  bombardments  for  failure  to  pay 

27  Compare  Spaight,  op.  cit.  supra  note  22,  at  99  et  seq.;  Hobza,  Compte  rendu  de  la 
Veme  Congres  du  Comite  Juridique  International  de  V 'Aviation  223;  Fauchille,  Droit 
International  Public  (8th  ed.  1921)  no.  1440;  and  Pillet,  in  (1911)  Annuaire  de  I'Institut 
de  Droit  International  306. 

28  Article  22.  Air  bombardment  for  the  purpose  of  terrorization  is  condemned  by 
nearly  all  writers  on  the  laws  of  war.  Compare  to  this  effect  the  observations  of 
Herbert  Manisty,  Aerial  Warfare  and  the  Law  of  War  in  Transactions  of  the  Grotius 
Society,  33;  "In  my  opinion,  the  principal  object  of  a  convention  or  rules,  whatever 
they  may  be,  for  the  regulation  of  aerial  war,  should  be  to  prevent  and  render  illegal 
bombardment  by  aircraft  of  cities  or  places  inhabited  by  civilians  when  this  bom- 
bardment has  as  its  sole  object  the  terrorization  of  the  civil  population  and  by  this 
means,  the  weakening  of  the  morale  of  the  entire  community."  See  also  art.  4  of  the 
rules  of  the  International  Law  Association  of  1924.  But  the  desirability  of  such  a 
prohibition  is  questioned  by  MacDonogh,  Consultation  in  La  Protection  des  Populations 
Civiles  Contre  les  Bombardements  (1930)  64,  issued  by  International  Red  Cross  Com- 
mittee, Geneva. 
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money  contributions  (Arts.  3  and  4).  It  does  not  appear  from  the  report 
of  the  Commission  why  a  different  rule  was  adopted  in  the  case  of 
aerial  bombardment.  But  it  is  not  easy  to  see  how  the  processes  of  levy- 
ing requisitions  and  contributions  could  be  carried  out  by  an  aviator, 
and  if  so,  how  they  could  be  delivered.  To  admit  the  right  of  bombard- 
ment in  such  cases  would  probably  afford  an  excuse  for  the  bombing 
of  any  place  which  an  aviator  might  wish  to  attack.  The  prohibition, 
therefore,  was  a  proper  one. 

Having  stated  the  purposes  for  which  aerial  bombardment  is  not  recog- 
nized as  legitimate,  the  rules  proposed  by  the  Commission  proceed  to 
define  what  it  considered  to  be  legitimate  bombardment.  Article  24 
declares  aerial  bombardment  to  be  legitimate  only  when  it  is  directed 
against  a  "military  objective,"  that  is,  an  object  the  destruction  or  injury 
of  which  would  constitute  a  "distinct  military  advantage"  to  the  bel- 
ligerent having  recourse  to  it.  The  sole  objectives  which  may  be  bom- 
barded are  the  following:  military  forces,  military  works,  military  estab- 
lishments or  depots,  factories  constituting  important  and  well-known 
centers  engaged  in  the  manufacture  of  arms,  munitions  or  distinctively 
military  supplies,  and  lines  of  communication  or  transportation  used  for 
military  purposes.  Furthermore,  it  is  declared  that  bombardment  of  these 
objects  is  legitimate  only  when  it  is  directed  "exclusively"  against  them. 
It  will  be  noted  that  the  persons  who  may  be  bombarded  are  "military 
forces."  Apparently  this  category  would  not  include  civilians  engaged  in 
the  manufacture  of  munitions,  although,  as  Rolland  remarks,  they  are 
almost  in  the  same  situation  as  men  engaged  in  the  auxiliary  services  of 
the  army.-9  There  would  seem  to  be  no  reason,  therefore,  why  they  should 
be  entitled  to  the  immunities  of  non-combatants.  However,  the  munitions 
factories  or  other  establishments  in  which  they  work,  may  be  bombarded, 
so  that  in  fact  the  immunity  covers  them  only  while  they  are  in  their 
homes.30  The  list  of  objectives  which  may  be  bombarded  is  essentially 
the  same  as  that  proposed  by  M.  Fauchille  in  1917,  except  that  it  does 
not  include  edifices  utilized  by  the  enemy  government  or  its  representa- 
tives for  civil  governmental  purposes.31  In  the  writer's  opinion  the  omis- 


29  Roland,  op.  cit.  supra  note  1,  354.  Quindry,  "Aerial  Bombardment  of  Civilian  and 
Military  Objectives"  (1930)  2  J.  of  Air  L.  474,  at  489,  thinks  the  list  of  objectives  enu- 
merated in  art.  24  does  not  include  a  number  which  were  regarded  during  the  World 
War  as  legitimate  such  as  electric  power  stations,  gas  works,  etc. 

30  Merignhac  and  Lemonon  (op.  cit.  supra  note  19,  at  676-7)  approve  the  distinction 
between  the  rights  of  munitions  workers  when  they  are  actively  engaged  in  the 
manufacture  of  munitions  and  when  they  are  in  their  homes,  since  in  the  latter  case 
"they  are  in  no  way  different  from  the  ordinary  population."  It  may  be  doubted,  how- 
ever, whether  the  distinction  is  sound. 

31  See  Fauchille,  op.  cit.  supra  note  1,  at  70.  The  list  is  also  essentially  the  same 
as  that  of  the  International  Law  Association  Art.  5). 
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sion  of  such  buildings  from  the  list  of  military  objectives  is  proper.  Those 
especially  which  have  been  constructed  in  time  of  peace  as  the  permanent 
seat  of  government  ought  not  to  be  considered  as  liable  to  bombardment.32 
Agreement  upon  the  list  of  military  objectives  was  reached  only  after 
long  discussion  by  the  members  of  the  Commission,  some  of  whom  desired 
to  make  it  more  comprehensive. 

It  will  be  noted  that  the  criterion  adopted  is  whether  the  object  is  one 
the  destruction  or  injury  of  which  would  constitute  a  "distinct  military 
advantage"  to  the  attacking  belligerent.  It  is  a  reasonably  sound  one 
and  it  has  the  approval  of  jurists  who  have  considered  the  matter.33  The 
chief  defect,  however,  of  this  or  any  rule  which  undertakes  to  restrict 
aerial  bombardment  to  specified  objects  when  they  are  situated  in  urban 
"agglomerations"  and  are  immediately  surrounded  by  other  objects  which 
it  is  forbidden  to  bombard,  lies  in  the  obvious  difficulty  which  aviators 
will  experience  in  confining  their  bomb-dropping  "exclusively"  to  such 
objects. 

How,  it  may  well  be  asked,  can  an  aviator  who  flies  over  a  city  at 
great  height,  especially  during  the  night,  when  all  lights  are  extinguished, 
as  was  the  general  practice  during  the  World  War,  identify  the  persons 
and  things  which  he  is  permitted  to  bombard?  How  can  he  distinguish 
between  the  military  forces  and  the  civil  population;  between  military 
works,  depots,  and  factories  engaged  in  the  manufacture  of  arms  and 
munitions  or  used  for  military  purposes,  and  other  establishments  en- 
gaged in  the  manufacture  or  production  of  articles  used  for  civil  purposes; 
or  between  railway  lines  used  for  military  purposes  and  those  which  are 
not?  To  require  aviators  to  single  out  the  one  class  of  persons  and  things 
from  the  other  and  to  confine  their  attacks  "exclusively"  to  one  of  them 
will  in  many  cases  be  tantamount  to  an  absolute  prohibition  of  all  bom- 
bardment.34 

The  most  striking  feature  of  the  rule  proposed  by  the  Commission  is 
the  character  of  the  test  which  it  adopts  for  determining  the  liability  of 
towns  and  cities  to  bombardment.  It  will  be  noted  that  the  test  adopted 
is  not  whether  they  are  "defended,"  but  whether  they  contain  establish- 
ments and  buildings  which  have  the  character  of  military  objectives.  In 
fact,  the  terms  "defended"  and  "undefended"  are  nowhere  mentioned 
in  the  proposed  code.  In  this  respect  the  rule  regarding  aerial  bombard- 
ment differs  from  the  rule  of  the  Hague  Conventions  relative  to  land 

82  Compare  to  this  effect  Manisty,  op.  cit.  supra  note  28,  at  34. 

33  Compare  2  Hyde,  International  Law  (1922)  322  and  Wilson,  Suggested  Code  of 
Aerial  Warfare,  Naval  War  College  (April  6,  1920)  Art.  28. 

M  Compare  Colby,  Aerial  Law  and  War  Targets  (1925)  19  Am.  Jour.  Int.  Law  702, 
at  710;  Williams,  Legitimate  Targets  in  Aerial  Bombardment  (1929)  23  ibid.  570, 
at  576  and  Spaight,  Air  Power  and  War  Rights  227  et  seq.  and  Quindry,  op.  cit.  supra 
note  29,  at  490. 
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bombardment  (Art.  25,  and  naval  bombardment  Art.  1),  which  forbid  the 
bombardment  of  "undefended"  places,  but  which  allow  the  bombardment 
of  those  which  are  "defended."  In  the  writer's  opinion,  the  test  proposed 
by  the  Commission  is,  in  principle,  just  and  logical.  The  distinction 
between  "defended"  and  "undefended"  places  as  a  test  of  liability  to 
bombardment  is  reasonable  enough  in  land  and  naval  warfare,  but 
when  applied  to  aerial  bombardment  it  is  illogical  and  even  absurd.  As 
M.  Fauchille  pointed  out,  the  purposes  of  aerial  bombardment  are  dif- 
ferent from  those  of  land  and  naval  bombardment.  The  object  of  the 
latter  is  to  compel  the  place  against  which  it  is  directed  to  surrender 
so  that  the  bombarding  belligerent  may  take  possession  of  and  occupy  it. 
The  purpose  of  aerial  bombardment,  on  the  other  hand,  is  simply  to 
destroy  the  place  or  certain  persons  or  things  in  it.35  An  aviator  cannot 
capture  and  occupy  a  town  as  land  or  naval  forces  can.  Moreover,  before 
commencing  a  land  or  naval  bombardment,  the  attacking  belligerent  will 
ordinarily  summon  it  to  surrender,  thereby  offering  the  inhabitants  an 
opportunity  to  escape  the  consequences  of  bombardment  if  they  wish. 
That  is  to  say,  they  are  given  the  choice  of  submitting  to  bombardment 
or  of  surrendering  and  avoiding  the  consequences.  Aviators,  on  the  other 
hand,  rarely  offer  the  inhabitants  such  an  opportunity.  In  many  cases, 
especially  during  night  raids,  it  would  be  impracticable  to  communicate 
a  summons  to  surrender,  and  in  any  event,  it  is  doubtful  whether  the 
refusal  of  a  populous  city  to  surrender  upon  the  demand  of  a  single 
aviator  should  be  admitted  as  a  justifiable  excuse  for  bombing  it.  Finally, 
the  "defense"  test  is  neither  reasonable  nor  logical.  The  existence  in  or 
around  a  city  of  fortifications,  ramparts,  or  other  means  of  defense  against 
land  or  naval  bombardment  cannot  be  properly  considered  as  giving  it 
the  character  of  a  "defended"  place  in  the  sense  of  aerial  bombardment. 
It  is  believed  that  no  town  or  city  can  justly  be  regarded  as  "defended" 
in  the  sense  of  aerial  bombardment  unless  it  is  equipped  with  artillery 
of  vertical  range  especially  constructed  for  bringing  down  attacking 
aircraft36  or  unless  it  is  defended  by  a  squadron  of  protecting  aircraft. 
If  therefore  the  defense  test,  which  is  applied  in  land  and  naval  warfare, 
should  be  adopted  as  the  criterion  for  determining  the  liability  of 
cities  and  towns  to  bombardment  by  aircraft,  the  terms  "defended"  and 
"undefended"  should  be  more  precisely  defined  and  certainly  they  should 
be  interpreted  in  a  different  sense  to  that  which  is  given  them  in  land  and 
naval  warfare. 

As  M.  Pillet  pointed  out,  the  terms  are  unsatisfactory,  as  was  abun- 
dantly demonstrated  by  the  experience  in  the  World  War.37  To  take  a 


Fauchille,  op.  cit.  supra  note  1,  at  69. 
Compare  Hazeltine,  Law  of  the  Air  (1911)  123. 
'  Pillet,  op.  cit.  supra  note  3,  at  429. 
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specific  example,  it  was  impossible  to  say  whether  Rheims  and  Soissons 
were  "defended"  or  not  when  they  were  bombarded  by  the  Germans. 
The  international  Red  Cross  Committee  in  a  letter  of  November  22,  1930, 
addressed  to  the  Assembly  of  the  League  of  Nations  demanding  that 
aerial  bombardment  be  prohibited,  pointed  out  that  there  was  no  satis- 
factory criterion  for  distinguishing  between  open  or  undefended  towns 
and  those  which  were  not.38  In  any  case,  if  the  test  of  defense  were 
adopted,  it  is  not  easy  to  see  how  an  aviator  in  many  cases  could  determine 
before  beginning  a  bombardment  whether  a  particular  place  were  de- 
fended or  not.  In  view  of  these  circumstances,  the  solution  proposed  by 
the  Commission  of  Jurists  which  abandons  absolutely  the  criterion  of 
"defense"  and  substitutes  that  of  the  "military  objective"  is  not  only 
more  practical  but  more  logical  and  reasonable.39  In  fact,  during  the 
World  War  the  British  and  French  Governments  professed  to  have  acted 
in  accordance  with  this  rule.  Their  aviators  were  instructed  to  confine 
their  attacks  to  "points  of  military  importance"  and  the  reports  and 
communiques  of  air  raids  which  were  given  out  to  the  public  uniformly 
asserted  that  the  objects  of  attack  were  railway  stations,  barracks,  muni- 
tions factories,  hangars,  chemical  establishments,  etc.  Whether  the  town 
or  city  in  which  they  were  situated  was  defended  or  open,  was  not  men- 
tioned, that  fact  apparently  being  regarded  as  immaterial.40  It  should  be 
said,  however,  that  during  the  later  years  of  the  war,  both  English  and 
French  aviators  were  authorized  to  make  raids  upon  certain  "undefended" 
towns  of  Germany  as  acts  of  reprisal  for  repeated  and  indiscriminate 
attacks  of  German  aviators  against  similar  places  in  England  and  France.41 
Theoretically  the  Germans  also  adopted  the  "military  objective"  doctrine, 
although  their  practice  was  far  from  being  consistent  with  it.  Their 
communiques  and  explanations  as  late  as  the  spring  of  1918  uniformly 
declared  that  their  air  attacks  had  hitherto  been  directed  exclusively 
against  fortresses  or  other  objects  of  military  importance  and  then  only 
when  they  were  situated  in  the  zone  of  field  operations.  The  raids  upon 
England  and  the  portions  of  France  outside  the  zone  of  land  operations 
were  justified  as  legitimate  acts  of  reprisal  either  for  the  earlier  allied 
raids  upon  Karlsruhe,  Freiburg,  and  Stuttgart,  or  for  the  enforcement 
of  the  "illegal  and  inhuman"  Anglo-French  blockade. 

Whatever  may  have  been  the  actual  practice  of  the  three  belligerents 
mentioned,  it  is  clear  that  there  was  a  disposition  among  them  to  regard 


88  Revue  Internationale  de  la  Croix  Rouge  (1920)  1348. 

30  Compare  to  this  effect  the  opinion  of  Spaight,  "Air  Bombardment,"  British  Year 
Book  of  Int.  Law  (1923-24)  22;  compare  also  the  views  of  Colby  and  Williams,  op. 
cit.  supra  note  34,  and  Moore,  op.  cit.  supra  note  15,  at  194. 

40  Compare  Spaight,  op.  cit.  supra  note  39  at  24. 

41  As  to  these  reprisal  raids,  see  1  Garner,  op.  cit.  supra  note  3,  at  488  et  seq. 
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the  "military  objective"  test  as  the  sounder  and  more  defensible;  that 
only  objects  of  military  importance  ought  to  be  bombarded,  and  that 
whether  they  were  situated  in  a  "defended"  or  "undefended"  city  or 
town  was  immaterial.  The  rule  proposed  by  the  Commission  of  Jurists 
embodies,  therefore,  the  view  actually  professed  by  the  belligerents  dur- 
ing the  World  War,  even  if  their  practice  was  not  in  conformity  with  it. 

A  second  outstanding  feature  of  the  rules  proposed  by  the  Commission 
of  Jurists  is  the  distinction  which  they  make  between  the  bombardment 
of  cities,  towns,  villages,  dwellings,  and  buildings  situated  in  the  "imme- 
diate neighborhood  of  the  operations  of  the  land  forces"  and  those  situated 
outside  this  region.  The  bombardment  of  those  situated  in  the  latter  zone 
is  prohibited.  But  suppose  certain  of  the  "military  objectives"  mentioned 
above  are  found  in  the  latter  zone?  Clearly,  no  belligerent  could  be  asked 
to  renounce  his  right  to  bombard  such  objects,  wherever  they  may  be 
found,  and  the  rule  proposed  by  the  Commission  does  not  go  to  such 
lengths.42  While  it  prohibits  the  bombardment  of  the  town  or  city  in 
which  they  are  situated,  it  allows  the  bombardment  of  the  "military 
objective"  itself,  provided  it  is  so  situated  that  it  can  be  bombarded  with- 
out the  indiscriminate  bombardment  of  the  civilian  population.  If  it  is 
not  so  situated,  the  aviator  must  abstain  from  bombardment.  This  rule 
is  somewhat  similar  to  that  which  had  already  been  proposed  by  M. 
Rolland  in  1916,  namely,  that  only  such  aerial  bombardments  should  be 
regarded  illegitimate  and  condemnable,  as,  in  view  of  the  circumstances 
in  which  they  are  made,  may  affect  (atteindre)  principally  or  exclusively 
the  civil  population  not  engaged  in  the  production  of  military  supplies. 
That  is  to  say,  the  bombardment  of  military  objectives  situated  in  an  urban 
agglomeration  is  legitimate  when  there  exist  reasonable  chances  of  hitting 
them;  on  the  other  hand,  if  there  is  a  probability  that  the  civil  population 
will  be  the  principal  victims,  the  bombardment  is  not  justifiable.43 

In  the  other  zone— that  which  constitutes  the  immediate  voisinage  of 
the  theater  of  land  operations— not  only  the  "military  objectives"  which 
may  be  found  there,  but  even  the  cities,  towns,  or  villages  in  which  they 
are  situated,  including  also  dwellings  and  buildings  may  likewise  be 
bombarded,  provided  there  exists  a  "reasonable  presumption  that  the 
military  concentration  is  sufficiently  important  to  justify  such  bombard- 
ment, having  regard  to  the  danger  thus  caused  to  the  civilian  population." 
The  underlying  principle  of  this  rule  is  that  whatever  injuries  the  civil 
population  may  be  subjected  to,  they  should  be  merely  incidental  or  ac- 
cessory and  the  military  damage  must  be  compensatory,  that  is,  sufficiently 

42  But  the  Dutch  and  Japanese  delegations  advocated  a  general  prohibition  of  all 
bombardment  of  towns  and  villages  outside  the  area  of  immediate  military  operations 
whatever  the  nature  of  the  objective.  Moore  op.  cit.  supra  note  15,  at  196. 

43  Rolland,  op.  cit.  supra  note  1,  at  553. 
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great  to  justify  the  sufferings  caused  those  who  are  not  legitimate  objects 
of  attack.44  It  will  be  noted  that  in  neither  zone  is  bombardment  totally 
forbidden,  nor  in  either  is  it  allowed  without  restriction.  The  principal 
difference  is  that  in  one  a  larger  right  of  bombardment  is  permitted  than 
is  allowed  in  the  other.  The  distinction  is  founded  on  considerations  of 
both  reason  and  logic,  not  to  say  humanity.  Throughout  the  World  War 
the  Allies  protested  vigorously  against  the  German  air  raids  upon  their 
towns  and  cities  situated  far  behind  the  lines  of  land  operations,  and, 
as  stated  above,  the  public  opinion  of  a  large  part  of  the  civilized  world 
strongly  condemned  them  as  cruel  and  barbarous.  The  German  Govern- 
ment itself  protested  against  the  attacks  of  Allied  aviators  upon  German 
towns,  not  merely  for  the  reason  that  they  were  "undefended,"  but  because 
they  were  situated  "far  from  the  theater  of  operations"  or  "outside  the 
region  of  operations."  Unfortunately,  however,  the  Germans  gave  the 
zone  theory  an  interpretation  the  effect  of  which  would  have  protected 
Karlsruhe  and  Freiburg  against  bombardment  but  not  the  towns  of  Eng- 
land and  France.45 

The  distinction  which  the  proposed  rules  of  the  Commission  make  be- 
tween the  two  zones  for  purposes  of  bombardment  is  founded  on  the 
difference  of  situation  between  the  places  and  populations  of  the  two 
regions— a  difference  which  every  one  feels  and  can  appreciate.  In  and 
immediately  adjacent  to  the  zone  of  land  operations,  war  and  violence 
reign;  the  destruction  of  towns  and  villages  in  this  area  may  generally 
be  justified  as  a  legitimate  part  of  the  field  operations,  and  being  aware 
of  this,  the  civil  population  can  be  on  their  guard  and  may  avoid  the 
consequences  by  withdrawing  in  advance  of  the  arrival  of  the  enemy. 
In  fact,  usually  they  will  already  have  evacuated  this  region  voluntarily 
or  by  order  of  the  local  commander  of  their  own  forces,  so  that  they  will 
no  longer  be  exposed  to  the  consequences  of  bombardment.  In  the  other 
region  outside  the  zone  of  operations  their  situation  is  totally  different. 
A  state  of  actual  war  can  hardly  be  said  to  exist  there.  For  an  aviator 
to  fly  over  this  region  in  the  darkness  of  night,  launch  his  bombs  indis- 
criminately upon  peaceful  towns  and  villages  which  are  not  even  techni- 
cally defended  and  kill  unoffending  women  and  children,  is  as  indefensible 
as  the  torpedoing,  without  warning,  of  a  merchant  vessel  filled  with  non- 
combatants— a  procedure  which  a  recent  convention  stigmatizes  as 
piracy.46 

The  distinction  which  the  rule  proposed  by  the  Commission  makes 

44  Compare  the  observations  of  Spaight,  op.  cit.  supra  note  22,  at  6,  and  2  Hyde,  op. 
cit.  supra  note  33,  at  322. 

40  Compare  Rolland,  op.  cit.  supra  note  1,  at  553,  and  Spaight,  op.  cit.  supra  note 
22,  at  25. 

48  Treaty  of  Washington  of  February  6,  1922,  Art.  3. 
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between  the  right  of  aerial  bombardment  in  the  two  zones,  therefore 
undoubtedly  responds  to  a  widespread  popular  demand.*7 

But  in  limiting  aviators  to  the  bombardment  of  certain  specified  mili- 
tary objectives,  in  forbidding  the  bombardment  of  those  situated  outside 
the  theater  of  land  operations  when  it  cannot  be  done  without  the  indis- 
criminate bombardment  of  the  civilian  population,  and  in  allowing  the 
bombardment  of  places  within  the  latter  zone  only  when  there  exists  a 
reasonable  presumption  that  the  military  concentration  is  sufficiently 
important  to  justify  bombardment,  the  rules  proposed  by  the  Commis- 
sion undoubtedly  leave  a  large  discretionary  power  to  aviators.  To  a 
much  larger  degree  than  in  land  and  naval  warfare  they  are  made  the 
judges  of  the  legitimacy  of  their  attacks.  They  must  determine  in  each 
case  and  with  little  opportunity  for  investigation  and  verification  whether 
a  particular  object  falls  within  the  category  of  "military  objectives,"  and 
if  so  whether  it  is  situated  outside  the  immediate  zone  of  land  operations, 
and  if  it  is  so  situated  whether  it  can  be  bombarded  without  "indis- 
criminate" bombardment  of  the  civil  population;  and,  finally,  whether  in 
the  case  of  a  city,  town,  or  building  situated  within  the  zone  of  land 
operations  there  exists  the  "reasonable  presumption"  of  military  im- 
portance required  by  the  rule.  Manifestly,  the  most  scrupulous  aviator 
will  commit  errors  of  judgment  under  these  circumstances  if  he  resorts 
to  bombardment  at  all.48  It  is  altogether  probable  that  in  the  majority  of 
cases  aviators  will  take  large  chances,  that  they  will  interpret  broadly 
their  rights  and  consider  whatever  damage  may  result  to  the  civil 
population  from  their  bombarding  operations  as  being  merely  incidental 
to  the  accomplishment  of  a  military  advantage,  and  therefore  justifiable. 
For  this  reason  the  rules  proposed  may  not  prove  to  be  a  very  effective 
limitation  upon  their  conduct. 

The  Commission  was  not  indifferent  to  the  possibility  that  the  rules 
which  it  proposed  would  be  violated  and  therefore  of  the  necessity  of  a 


"Compare,  however,  Ellis,  Aerial-Land  and  Aerial-Maritime  Warfare,  (1914)  8 
Am.  Jour.  Int.  Law  256,  at  267,  who  thinks  that  the  proposal  to  confine  aerial  warfare 
to  the  sphere  above  the  zone  of  belligerent  operations  will  probably  never  be  ac- 
cepted. Military  interests,  he  thinks,  will  outweigh  humanitarian  considerations  and 
the  entire  territory  of  belligerent  countries  will  be  the  theater  of  combat.  The  rules 
proposed  by  the  Commission,  however,  is  not  inconsistent  with  this  view,  since  it 
does  not  forbid  but  only  restricts  aerial  bombardment  in  the  zone  lying  outside  the 
field  of  land  operations.  Most  persons  will  agree  with  Oppenheim  (2  International 
Law  [1929  ed.]  302)  that  "the  limits  in  which  aircraft  may  be  employed  to  make 
raids  outside  the  theater  of  military  or  naval  operations  should  be  established." 

48  Compare  Colby,  op.  cit.  supra  note  34  at  714,  and  Williams,  op.  cit.  supra  note 
34,  at  577,  578.  Spaight,  however,  gives  a  long  list  of  air  bombardments  during  the 
World  War,  which  under  the  rules  proposed  by  the  Commission  would  have  been 
unlawful.  Spaight,  Air  Power  and  War  Rights  232  et  seq. 
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sanction,  and,  accordingly,  following  the  analogy  of  Article  3  of  the 
Hague  Convention  of  1907  Respecting  the  Laws  and  Customs  of  War 
on  Land,  it  adopted  a  rule  which  makes  belligerents  liable  to  the  payment 
of  an  indemnity  for  injuries  to  persons  and  property  resulting  from 
violations  of  the  provisions  regarding  bombardment.49 

It  is  difficult  to  see  how  any  rule  could  be  devised  which  would  allow 
bombardment  at  all  and  yet  be  entirely  free  of  the  objection  mentioned. 
In  the  last  analysis,  the  value  of  the  rule  proposed  by  the  Commission 
must  depend  upon  the  good  faith,  the  respect  for  conventions,  and  the 
sentiment  of  humanity  which  may  animate  attacking  aviators.  It  results 
from  the  very  nature  of  aerial  warfare  that  under  any  rule  that  may  be 
adopted,  except  that  of  absolute  prohibition,  non-combatants  will  be 
exposed  to  large  risks  and  in  many  cases  to  the  loss  of  their  immunities.50 
In  many  cases,  no  doubt,  the  fear  of  reprisals  will  deter  aviators  from 
deliberately  violating  the  rules,  for  it  may  be  assumed  that  the  belligerent 
whose  own  civil  population  will  be  equally  exposed  to  unlawful  attacks 
by  enemy  aircraft,  will  hesitate  to  have  recourse  to  forbidden  methods 
which  may  be  turned  against  him  with  equal  effect.51 

Following  the  analogy  of  the  Hague  Conventions,52  the  Commission 
added  a  rule  enjoining  aviators  to  spare  as  far  as  possible  properly  marked 

49  Several  of  the  projects  laid  before  the  Commission  proposed  to  establish  the 
personal  responsibility  of  aviators  who  were  guilty  of  violating  the  rules  and  to  sub- 
ject them  to  punishment  as  war  criminals  but  no  such  rule  was  adopted.  The  Commis- 
sion, however,  admits  in  its  report  that  the  absence  of  such  a  rule  will  not  prevent 
the  punishment  of  aviators  who  are  guilty  of  infractions  against  the  laws  of  aerial 
warfare.  The  Dutch  delegation  proposed  that  belligerents  should  be  held  responsible 
for  all  acts  in  violation  of  the  rules,  committed  by  aviators  in  their  service,  and  that  in 
case  of  differences  regarding  responsibility  for  such  violations,  they  should  be  sub- 
mitted to  the  Permanent  Court  of  International  Justice.  While  declining  to  embody 
the  proposal  in  a  rule,  the  Commission  incorporated  the  suggestion  in  its  report  in 
order  to  bring  it  to  the  attention  of  the  governments  concerned.  It  will  be  recalled 
that  the  Washington  treaty  of  1922  relative  to  unemployment  of  submarines  to  sink 
merchant  vessels  and  the  use  of  asphyxiating  gases  made  no  distinction  between  the 
act  of  a  commander  who  acted  under  the  orders  of  a  superior  officer  and  one  who 
acted  upon  his  own  authority.  In  this  sense  the  late  Professor  Kaufmann  of  Berlin 
proposed  that  the  authorities  who  order  an  illegal  bombardment  in  air  warfare  as 
well  as  the  aviators  who  carry  out  such  orders  should  be  tried  for  a  grave  crime 
against  the  laws  of  war.  See  Henry-Coiiannier,  Legitimite  de  la  Guerre  Aerienne 
90.  The  rules  adopted  by  the  International  Law  Association  at  Stockholm  (1924) 
provide  that  violations  of  the  said  rules  by  the  nationals  of  any  state  shall  be  punish- 
able as  war  crimes.  Report,  33rd  Conference,  119. 

50  Compare  the  observations  of  Rolland,  op.  cit.  supra  note  1,  at  555;  Spaight, 
op.  cit.  supra  note  22,  at  21;  Fauchille,  op.  cit.  supra  note  4,  at  75;  2  Hyde,  op.  cit. 
supra  note  33,  at  321  and  323;  and  Ellis,  op.  cit.  supra  note  47,  at  267. 

81  Compare  Spaight,  op.  cit.  supra  note  22,  at  22. 

62  Convention  Respecting  the  Laws  and  Customs  of  War  on  Land,  Art.  27;  Con- 
vention Respecting  Bombardment  by  Naval  Forces,  Art  5. 
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buildings  dedicated  to  public  worship,  art,  science,  and  charity,  and 
historic  monuments  and  hospitals,  provided  they  are  not  used  at  the 
same  time  for  military  purposes  (Art.  25).  Upon  the  insistence  of  the 
delegates  from  Italy,  a  country  whose  historic  and  artistic  monuments 
suffered  heavily  from  the  effects  of  aerial  bombardment  during  the  World 
War,  a  series  of  special  rules  were  agreed  upon  with  a  view  to  providing 
greater  protection  for  this  class  of  monuments.  In  brief,  these  rules  permit 
states  to  establish,  if  they  see  fit,  a  zone  of  protection,  not  exceeding  500 
metres  in  width,  around  such  monuments  provided  it  is  done  in  time  of 
peace53  and  duly  notified  to  the  other  Powers,  and  provided  they  are 
properly  marked  by  clearly  visible  signs.  An  inspection  committee  of 
three  neutral  representatives  is  provided  for  the  purpose  of  insuring 
that  the  zones  so  established  and  the  monuments  situated  therein  are 
not  used  for  military  purposes  (Art.  26).  The  system  is  entirely  optional, 
and  if  a  state  prefers  to  rely  wholly  upon  Article  25  for  the  protection  of 
such  monuments,  it  is  free  to  do  so.  It  may  be  remarked  that  the  estab- 
lishment of  such  zones  will  have  the  effect  in  certain  cases— for  example 
in  the  case  of  Venice  and  Florence,  both  of  which  cities  are  particularly 
rich  in  historic  and  artistic  monuments— of  including  the  larger  part  of 
the  cities  in  which  they  are  situated,  since  the  zones  will  frequently 
overlap  one  another.  On  the  other  hand,  the  effect  will  be  to  neutralize 
such  cities  so  that  they  cannot  be  used  for  military  purposes  by  the 
belligerent  in  whose  territory  they  are  situated— a  rule  which  no  doubt 
will  be  strictly  interpreted  by  the  enemy. 

Various  other  questions  of  aerial  warfare  are  regulated  by  the  rules 
proposed  by  the  Commission  of  Jurists  provided  for  at  the  Washington 
Conference  in  the  Limitation  of  Armaments.  None  of  them,  however,  rank 
in  importance  with  that  of  bombardment,  previously  discussed.  Among 
such  matters  may  be  mentioned  espionage,  the  requisition  of  neutral 
aircraft,  confiscation  of  enemy  aircraft,  treatment  of  crews  and  passengers 
of  captured  enemy  aircraft,  internment  by  neutrals  of  belligerent  aircraft 
(with  their  crews  and  passengers),  landing  upon  neutral  territory;  visit, 
search,  and  capture;  destruction  of  neutral  aircraft,  adjudication  by  prize 
courts,  and  the  reciprocal  rights  and  duties  of  belligerents  and  neutrals 
in  their  relations  with  one  another.  For  the  solution  of  most  of  these 
questions  the  Hague  rules  for  the  regulation  of  the  same  questions  in 
land  and  naval  warfare  are  quite  sufficient  and  they  were  taken  over 
bodily  or  with  adaptations  and  embodied  in  the  proposed  code  of  aerial 
war. 

The  most  important  of  these  questions  perhaps  was  whether  belligerent 
aircraft  should  be  allowed  to  circulate  over  the  territory  and  territorial 

63  There  was  some  objection  to  the  requirement  that  the  zones  must  be  established 
and  notified  only  in  time  of  peace. 
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waters  of  neutral  states  with  or  without  the  permission  of  these  latter 
states.  The  question  was  discussed  by  jurists  before  the  World  War  but 
they  were  not  entirely  in  accord  on  the  question.  M.  Fauchille,  in  his 
report  to  the  Institute  of  International  Law  in  1911,  had  maintained  that 
it  was  not  a  violation  of  neutrality  for  belligerent  aircraft  to  circulate 
over  the  territory  of  neutral  states  with  their  permission,  provided  it  was 
in  the  nature  of  simple  inoffensive  passage.  Nevertheless,  he  recognized 
the  right  of  neutral  governments  to  forbid  such  circulation,  subject  to 
the  condition  that  both  or  all  belligerents  were  treated  alike.5*  M. 
Fauchille  evidently  looked  with  favor  on  the  right  of  innocent  passage 
for  belligerent  aircraft,  for  the  reason  that  if  it  were  denied  it  would 
have  the  effect  of  preventing  certain  states  from  employing  aircraft  for 
the  purpose  of  attacking  the  enemy.  This  would  be  the  situation,  for 
example,  of  France  and  Austria  (a  state  without  sea-board)  in  case  of 
war  between  them,  if  Italy,  Switzerland,  and  Germany  were  neutral.  Other 
writers,  however,  adopted  the  view  that  it  was  the  duty  of  neutrals  to 
forbid  such  passage  and  to  use  all  means  at  their  disposal  to  prevent  it. 
They  assimilated  the  aerial  space  to  the  land  upon  which  it  abuts  and 
applied  to  its  use  the  laws  of  neutrality  which  govern  the  conduct  of 
land  warfare.55  They  pointed  out  that  if  the  right  of  passage  were  allowed 
equally  to  the  aircraft  of  both  or  all  belligerents  they  would  meet  in 
the  course  of  their  flights  over  neutral  territory  and  would  almost  cer- 
tainly attack  one  another.  In  that  case  the  inhabitants  below  would  be 
exposed  to  danger  from  falling  bombs,  projectiles,  and  disabled  airships.58 
Throughout  the  World  War  neutral  governments  in  fact  acted  in  ac- 
cordance with  this  view.  At  the  very  outset,  Denmark,  Norway,  Sweden, 
Spain,  Italy,  the  Netherlands,  and  others  formally  prohibited  the  passage 
of  belligerent  aircraft,  military  and  non-military  alike,  over  their  terri- 

64  (1911)  24  Annuaire  de  Vlnstitut  60  et  seq.  M.  Hooghes'  proposed  code  was  based 
on  the  same  principle  (Art  1).  Other  writers  who  adopted  this  view  were  Catellani,  Le 
Droit  Aerien  (1912)  188;  Meyer,  Die  Luftschiffahrt  18-20,  also  his  article  "L' Aviation  et 
le  Droit  Publique"  in  (1912)  3  Droit  Aerienne  199,  at  192,  and  Philit,  La  Guerre 
ASrienne,  38-49.  Ellis  (op.  cit.  supra  note  47,  at  266)  appears  to  have  adopted  the  same 
view.  He  adds  that  neutral  governments  ought  to  announce  by  proclamation  at  the  out- 
break of  war  their  intention,  and  in  case  they  fail  to  do  so,  belligerents  would  be  justified 
in  interpreting  their  silence  as  sanctioning  the  right  of  passage. 

56  Among  those  who  maintained  this  view  were:  Bellinger,  La  Guerre  Aerienne, 
104  et  seq.;  Grovalet,  La  Navigation  Aerienne  devant  le  Droit  International  77; 
Hazeltine,  Law  of  the  Air  (1911)  139;  Lycklama  a  Nijeholt,  Air  Sovereignty  67;  Le 
Moyne,  Le  Droit  futur  de  la  Guerre  Aerienne,  226;  Merignhac,  Traite  de  Droit 
International  544;  Rolland,  op.  cit.  supra  note  1,  at  548;  Spaight,  Aircraft  in  Commerce 
and  War  66;  Kaufman,  (1911)  24  Annuaire  de  Vlnstitut  139,  and  the  project  of  the 
code  of  maritime  neutrality  of  the  American  Institute  of  International  Law  (Art.  20). 

86  Compare  Rolland,  op.  cit.  supra  note  1,  at  579,  and  Spaight,  op.  cit.  supra  note  55, 
at  66. 
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tory,  and  belligerents  were  warned  that  all  means  at  their  dosposal  would 
be  employed  to  prevent  such  circulation.57  Some  of  them,  like  Switzerland, 
Denmark,  and  the  Netherlands,  instructed  their  military  authorities  to 
fire  upon  aircraft  offending  against  their  orders,  and  in  some  instances 
they  did  so  with  success.  Belligerents  generally  acquiesced  in  these  pro- 
hibitions and  entered  no  protests  against  them.58  In  fact,  both  the  Ger- 
man and  British  Governments  gave  orders  to  their  aviators  to  respect 
the  neutrality  of  neutral  countries  and  to  refrain  from  flying  over  their 
territories,  and  when  their  orders  were  violated  by  mistake  or  otherwise, 
regrets  were  expressed,  and  where  damage  was  done  indemnities  were 
paid. 

This  general  practice  of  neutral  governments  and  the  acquiescence 
of  belligerents  therein,  established  a  customary  rule,59  and  the  Commis- 
sion of  Jurists  embodied  it  in  the  code  which  it  proposed.  Article  12 
declares  that,  in  time  of  war,  any  state,  whether  belligerent  or  neutral, 
may  forbid  or  regulate  the  entrance,  movement,  or  sojourn  of  aircraft 
within  its  jurisdiction.60  This  article,  standing  alone,  would  allow  neutrals 
to  permit  the  circulation  of  belligerent  aircraft  over  their  territory,  if 
they  wished  to  accord  it,  but  the  right  is  negatived  by  Articles  40  and  42. 
Article  40  forbids  belligerent  military  aircraft  from  entering  the  jurisdiction 
of  a  neutral  state,  and  Article  42  obliges  neutral  governments  to  use  the 
means  at  their  disposal  to  prevent  such  entry.61  Clearly,  therefore,  it  will 
not  be  within  the  right  of  a  neutral  government  to  accord  the  privilege 
of  even  innocent  passage  to  belligerent  military  aircraft  through  the  aerial 
space  above  its  territory,  should  the  proposed  rule  be  accepted  as  a  rule 

67  A  resume  of  these  prohibitions  and  the  protests  of  neutral  governments  against 
the  violations  thereof  may  be  found  in  Spaight,  Aircraft  in  Peace  and  the  Law  (1919) 
app.  Ill,  pp.  203  et  seq.  See  also  1  Garner,  op.  cit.  supra  note  3,  at  473  et  seq. 

68  The  German  Government,  however,  protested  against  the  action  of  the  Dutch 
authorities  in  firing  upon  their  dirigible,  L.  19,  which,  it  alleged,  was  in  the  act  of 
landing  in  consequence  of  force  majeure,  but  the  action  of  the  Dutch  was  defended 
by  Rolland,  op.  cit.  supra  note  1,  at  581,  and  Spaight,  op.  cit.  supra  note  55,  at  9. 

60  Compare  Rolland,  op.  cit.  supra  note  1,  at  577. 

60  The  International  Air  Convention  of  1919  (Art.  3)  has  already  affirmed  the 
right  of  states,  for  military  reasons  or  in  the  interests  of  the  public  safety,  to  prohibit 
the  aircraft  of  other  states  from  flying  over  certain  areas  of  their  territory.  This 
qualified  right  of  prohibition  becomes  absolute  in  time  of  war,  in  consequence  of 
Article  38,  which  declares  that  in  case  of  war  the  provisions  of  the  said  Convention 
do  not  affect  the  freedom  of  action  of  the  contracting  parties,  either  as  belligerents 
or  as  neutrals. 

61  There  is  no  doubt  that  an  airship  which  passes  through  the  airspace  above  a 
neutral  state  would  be  "entering  its  jurisdiction."  This  was  settled  by  Article  1  of 
the  International  Air  Convention  of  1919  which  recognizes  that  every  state  has  "com- 
plete and  exclusive  sovereignty  in  the  airspace  above  its  territory  and  territorial 
waters."  The  "jurisdiction"  of  a  state  necessarily  extends  everywhere  it  has  an  ad- 
mitted right  of  sovereignty. 
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of  international  law.  The  prohibition,  however,  applies  only  to  military 
aircraft,  and  not  to  non-military  aircraft  of  belligerent  nationality,  either 
public  or  private. 

Rut  suppose  a  military  airship  of  belligerent  nationality  is  compelled 
through  force  majeure,  lack  of  gasoline,  or  motor  trouble  to  land  in  neutral 
territory?  There  were  instances  of  the  kind  during  the  World  War.  In 
that  case  what  treatment  shall  the  aviator,  his  craft,  and  its  crew  be  en- 
titled to  receive  from  the  local  authorities?  This  question  had  been  dis- 
cussed before  the  World  War  and  certain  jurists  had  proposed  to  solve 
the  question  by  applying  the  rule  of  the  Hague  Convention  (No.  13,  Arts. 
12-14),  relative  to  the  Rights  and  Duties  of  Neutral  Powers  in  Maritime 
War,  which  permits  a  belligerent  warship  which  has  been  driven  into  a 
neutral  port  by  stress  of  weather  or  by  the  necessity  of  making  repairs, 
to  remain  there  until  the  cause  of  its  entry  has  ceased.62  Others,  however, 
assimilating  aviators  to  troops  in  land  warfare  who  take  refuge  from 
pursuit,  in  neutral  territory,  proposed  to  apply  the  rules  of  the  Hague 
Convention  (No.  V)  Respecting  Land  Warfare  and  require  that  their 
aircraft  be  sequestrated  and  the  crews  interned.63  This  rule  was  adopted 
by  the  Commission  of  Jurists,  Article  42  of  whose  proposed  code,  as 
stated  above,  makes  it  the  duty  of  neutral  governments  to  use  the  means 
at  their  disposal  to  intern  any  belligerent  military  aircraft  which  is  within 
its  jurisdiction,  after  having  alighted  for  any  reason  whatever,  together 
with  its  crew  and  the  passengers,  if  any.  It  will  be  noted  that  the  rule 
makes  no  distinction  between  aircraft  which  have  voluntarily  entered  the 
jurisdiction  of  a  neutral  state  and  landed  therein,  and  those  which  have 
been  driven  to  land  as  a  result  of  bad  weather  or  defective  motors  or 
which  may  have  landed  through  mistake.64  In  either  case  the  aircraft 
with  its  personnel  must  be  interned.  This  rule,  it  may  be  remarked,  is 
in  accord  with  the  practice  of  neutral  governments  during  the  World 
War.65 

62  Among  those  who  proposed  this  solution  were  Fauchille,  (1911)  24  Annuaire  de 
I'Institut  33,  and  his  Traite,  no.  1476",  Bellenger,  op.  cit.  supra  note  55,  at  110;  Guibe, 
Essai  sur  la  Navigation  Aerienne  290,  and  Philit,  op.  cit.  supra  note  54,  at  46. 

63  This  rule  was  advocated  by  Merignhac,  op.  cit.  supra  note  55,  at  584;  Catellani, 
op.  cit.  supra  note  55,  at  227;  Grovalet,  op.  cit.  supra  note  55,  at  78;  Le  Moyne,  op. 
cit.  supra  note  55,  at  227;  Spaight,  op.  cit.  supra  note  55,  at  69  and  118;  Rolland, 
op.  cit.  supra  note  1,  at  585;  Ellis,  op.  cit.  supra  note  47,  at  266,  and  apparently  Hazel- 
tine,  op.  cit.  supra  note  55,  at  140. 

64  But  Fauchille  recognized  the  justice  of  such  a  distinction.  See  his  Traite  de 
Droit  Int.  Pub.,  Guerre  et  Neutralite  (1921)  767. 

05  As  to  that  practice  see  Rolland,  op.  cit.  supra  note  1,  at  582,  584;  Fauchille,  op. 
cit.  supra  note  62,  at  768-769;  1  Garner,  op.  cit.  supra  note  57,  at  474  et  seq.,  and 
Spaight,  Aircraft  in  Peace  and  the  Law  209  et  seq.  (where  one  will  find  a  list  of  bel- 
ligerent airships  which  were  interned  in  Denmark,  Norway,  Roumania,  the  Nether- 
lands and  Switzerland). 
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What  treatment  shall  be  accorded  belligerent  aviators  who  are  forced 
to  land  in  the  territorial  waters  of  neutral  states  and  are  rescued  by  the 
authorities  thereof?  There  were  instances  of  the  kind  during  the  World 
War  and  the  practice  of  neutral  governments  regarding  their  treatment 
was  not  uniform.  The  Government  of  Denmark  applied  the  rule  of  the 
Hague  Convention  of  1907  (No.  X,  Art.  15)  relative  to  shipwrecked  sea- 
men, interned  them  and  sequestrated  their  aircraft.  The  Norwegian  au- 
thorities, on  the  other  hand,  released  them.  Of  the  two  procedures,  that 
of  Denmark  was  undoubtedly  more  in  accord  with  the  generally  recog- 
nized principles  of  neutrality.  The  proposed  code  of  the  Commission 
of  Jurists  apparently  does  not  lay  down  a  complete  rule  covering  such 
cases.  The  rule  which  it  adopted  provides  that  the  personnel  of  belligerent 
military  aircraft  rescued  outside  neutral  territorial  waters  and  brought 
into  the  jurisdiction  of  a  neutral  state  by  a  neutral  military  aircraft  and 
there  landed,  shall  be  interned,66  but  it  says  nothing  as  to  the  treatment 
to  be  accorded  those  who  are  rescued  within  neutral  waters.  Apparently, 
however,  Article  42,  which  requires  the  internment  of  any  belligerent 
military  aircraft  found  within  the  jurisdiction  of  a  neutral  state,  whatever 
may  be  the  reason  for  its  presence  there,  was  intended  to  cover  such 
cases. 

Some  important  cases  of  the  kind  occurred  during  the  World  War. 
Several  British  seaplanes  which  had  been  forced  to  descend  in  the  North 
Sea,  were  with  their  crews  rescued  and  brought  within  the  jurisdiction 
of  the  Netherlands.  The  Dutch  Government  released  the  equipage  but 
declined  to  hand  over  the  materiel,  on  the  ground  that  it  would  be  incom- 
patible with  the  duties  of  neutrality  laid  down  by  Article  6  of  the  thir- 
teenth Hague  Convention  of  1907  which  prohibits  the  supplying  directly 
or  indirectly  by  a  neutral  to  a  belligerent  of  war  materials.  The  action 
of  the  Dutch  Government  in  refusing  to  release  the  materiel  rescued  from 
the  British  planes  was  the  subject  of  protest  by  the  British  Government, 
which  took  the  position  that  the  prohibition  laid  down  by  Article  6  had 
reference  only  to  the  furnishing  of  supplies  owned  by  neutrals  and  not 
at  all  to  property  rescued  by  them  from  a  belligerent  wreck.67  In  another 
case  where  a  German  airship  in  distress  had  been  rescued  in  the  open 
sea  and  brought  with  its  crew  into  Dutch  jurisdiction,  the  crew  was 
released  but  the  airship  was  sequestrated  and  retained  until  the  end  of 

86  Article  43.  Apparently  if  they  are  rescued  and  brought  in  by  non-military  air- 
craft they  are  not  liable  to  internment.  The  Dutch  authorities  during  the  World  War 
made  this  distinction,  that  is,  they  interned,  ship-wrecked  aviators  who  were  rescued 
and  brought  in  by  warships  but  released  those  who  were  brought  in  by  merchant 
vessels.  Netherlands  Orange  Book,  Sept.  1916,  pp.  144-146,  and  Fauchille,  op.  cit. 
supra  note  62,  at  769. 

67  See  the  (1910)  Journal  of  the  Society  of  Comparative  Legislation  and  International 
Law,  No.  XL  153. 
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the  war.  Other  instances  of  the  kind  occurred.68  Under  the  rule  proposed 
by  the  Commission  of  Jurists,  it  would  be  the  duty  of  neutral  governments 
in  such  cases  to  intern  the  crews  as  well  as  their  disabled  aircraft. 

One  final  question  remains  to  be  considered,  namely,  whether  neutral 
aircraft  shall  be  allowed  to  circulate  over  the  territory  of  belligerent 
states.  Among  the  jurists  who  considered  the  question  before  the  outbreak 
of  the  World  War,  there  was  a  difference  of  opinion.  Some  favored  the 
rule  of  absolute  prohibition;69  others  proposed  to  leave  the  whole  matter 
to  the  decision  of  the  belligerents  concerned,  that  is,  they  should  be  left 
free  to  permit  or  forbid  such  circulation  as  they  might  see  fit.70  In  fact, 
throughout  the  World  War,  all  the  belligerents  acted  in  accordance  with 
this  view.  At  the  very  outset  all  of  them  closed  their  aerial  domains  to 
the  entry  of  and  circulation  of  foreign  aircraft,  and  certain  neutral  govern- 
ments (for  example,  that  of  Switzerland)  expressly  forbade  their  nationals 
from  flying  over  the  territory  of  belligerent  states  and  even  from  circu- 
lating in  their  own  jurisdiction  within  certain  regions  near  the  frontier 
of  belligerent  countries.  The  right  of  states  to  exclude  foreign  aircraft 
from  circulating  over  their  territory,  both  in  time  of  peace  and  in  time  of 
war,  was  affirmed  in  no  uncertain  terms  by  the  International  Air  Con- 
vention of  1919,71  and  this  principle  was  embodied  in  the  proposed  code 
of  the  Commission  of  Jurists.72 

The  proposed  code  elaborated  by  the  Commission  deals  with  a  variety 
of  other  questions  of  aerial  warfare,  but  the  limits  of  this  article  do  not 
permit  of  their  consideration.  In  fact,  the  Commission  attempted  to  find 
a  solution  and  provide  a  rule  for  every  question  that  has  so  far  arisen 
in  aerial  warfare,  and  indeed  for  a  good  many  that  have  not  actually 
arisen.  In  some  cases  it  proposed  rules,  the  necessity  and  practicability  of 
which,  at  least  in  the  present  state  of  development  of  aerial  navigation, 
would  seem  doubtful.73 


68  As  to  these  incidents,  see  Fauchille,  op.  cit.  supra  note  62,  at  769-70. 

63  For  example,  Fauchille  (1911)  24  Annuaire  de  I'lnstitut  92,  94  and  118;  also  his 
Traite,  774;  Rolland,  Meurer,  and  Alberic  Rolin,  ibid.  92,  138  and  148;  Le  Moyne, 
op.  cit.  supra  note  55,  at  29;  Philit,  op.  cit.  supra  note  54,  at  48  and  Spaight,  Aircraft 
in  War  70. 

'"Among  the  advocates  of  this  solution  were  Von  Bar,  Kaufmann  and  Renault 
([1911]  24  Annuaire  de  I'lnstitut,  134,  139,  146);  Bellenger,  op.  cit.,  supra  note  55, 
at  491;  Merignhac,  op.  cit.  supra  note  55,  at  546;  and  Rolland,  op.  cit.  supra  note  1,  at 
491. 

"  See  especially  Articles  3  and  38.  T2  Article  12.  Compare  also  Article  30. 

73  For  example,  it  lays  down  rules  governing  the  visit,  search  and  capture  of  aircraft, 
requiring  captured  aircraft  to  proceed  to  a  convenient  and  accessible  place  for 
examination,  requiring  captors  to  make  suitable  provision  for  the  safety  of  persons 
on  board  before  destroying  aircraft,  the  delivery  up  of  contraband  found  on  board 
neutral  aircraft,  etc.  It  is  difficult  to  see  how  some  of  these  operations  can  be  carried 
on  in  air  warfare  and,  therefore,  the  necessity  of  rules  governing  their  procedure. 
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In  its  comprehensiveness  and  detail  the  proposed  code  is  distinguished 
from  all  previous  projects  which  have  been  formulated  by  jurists  or 
societies.  In  abandoning  the  illogical  distinction  between  "defended"  and 
"undefended"  places  as  the  criterion  of  the  liability  to  or  immunity  from 
aerial  bombardment  of  towns,  cities,  and  villages  and,  by  introducing, 
on  the  other  hand,  a  distinction  between  regions  which  constitute  the 
immediate  neighborhood  of  military  operations  and  those  which  do  not, 
for  the  purpose  of  aerial  bombardment,  the  rules  proposed  by  the  Com- 
mission represent  a  notable  advance  upon  the  existing  conventional  rules 
as  well  as  upon  those  which  are  found  in  the  projects  which  have  been 
elaborated  by  others  in  the  past.  Some  of  the  rules  proposed  by  the  Com- 
mission will  be  criticized  for  the  large  discretionary  power  which  they 
leave  to  aviators.  But,  as  stated  above,  it  is  difficult  to  see  how  any  rules 
could  be  devised  which  would  be  entirely  free  of  this  objection,  if  the 
use  of  aircraft  for  purposes  of  bombardment  is  permitted  at  all.  The 
Commission  made  an  earnest  endeavor  to  reconcile  in  a  just  manner  the 
legitimate  rights  and  interests  of  belligerents  with  those  of  the  non- 
combatant  population  in  particular,  and  the  rights  of  humanity  in  general. 

No  solution  yet  proposed  seems  more  just  or  practicable.  Considering 
the  role  which  aircraft  seems  destined  to  play  in  the  wars  of  the  future 
and  the  frightful  consequences  which  its  unregulated  use  will  produce, 
and  considering  both  the  paucity  and  inadequacy  of  the  existing  con- 
ventional rules,  the  recommendations  of  the  Commission  of  Jurists  de- 
serve the  earnest  and  serious  consideration  of  the  governments  to  which 
they  are  addressed. 

Skeptics  are  by  no  means  lacking  who  maintain  that  the  attempt  to 
limit  by  conventional  rules  the  use  of  an  instrument  of  warfare,  the  great 
effectiveness  of  which  has  already  been  so  abundantly  demonstrated,  and 
the  future  potentiality  of  which  is  almost  beyond  imagination,  is  likely 
to  prove  futile,  because  in  the  stress  of  conflict  they  will  be  diregarded 
by  belligerents.74  At  the  Williamstown  Institute  of  Politics  in  1930  doubt 
was  expressed  by  one  of  the  speakers,  a  well  known  authority  on  aero- 
nautics, as  to  whether  any  rules  which  undertook  to  restrict  the  use  of 
so  effective  a  weapon  would  be  observed  in  fact.  This  statement,  how- 
ever, promptly  brought  forth  a  denial  from  two  eminent  admirals,  one 
American  and  the  other  English— Hepburn  and  Richmond.  "I  am  confi- 
dent," said  Admiral  Hepburn,  "that  the  professional  military  men  of  all 
civilized  nations  will  abide  by  such  rules  of  war  as  may  be  adopted." 
And  he  added:  "They  will  not  violate  them  except  as  they  may  be 
authorized  or  directed  by  the  civil  power  to  do  so."75  Elihu  Root,  who  in 

74  Compare  Williams,  op.  cit.  supra  note  34,  at  571;  and  Colby,  op.  cit.  supra  note 
34,  at  715. 

75  Report  of  the  Round  Tables  and  General  Conferences  at  the  Tenth  Session  (edited 
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1922  foresaw  that  the  rules  of  the  Washington  treaty  prohibiting  attacks 
by  submarines  upon  merchant  vessels  and  forbidding  the  use  of  asphyxi- 
ating and  poisonous  gases  in  war,  would  be  attacked  by  cynics  on  the 
ground  that  like  all  rules  of  war,  they  would  not  be  observed,  remarked 
that  "cynics  are  always  nearsighted,  but  often  and  usually  the  decisive 
facts  lie  beyond  their  range  of  vision."  "When,"  he  added,  "a  rule  of 
action,  clear  and  simple,  is  based  upon  the  fundamental  ideas  of  humanity 
and  right  conduct  and  the  public  opinion  of  the  world  has  reached 
a  decisive  judgment  upon  it,  that  rule  will  be  enforced  by  the  greatest 
power  known  to  human  history— the  power  that  is  the  hope  of  the 
world."76  This  optimism  may  or  may  not  be  fully  justified,  but  it  is 
submitted  that  the  rules  of  air  warfare  proposed  by  the  Commission 
of  Jurists,  whatever  may  be  their  defects,  are  better  than  no  rules  at  all 
and  that  if  they  were  solemnly  ratified  by  the  nations  of  the  world,  there 
would  at  least  be  a  chance  that  they  would  serve  to  deter  belligerents 
from  committing  acts  which  civilized  public  opinion  condemns  but  which 
in  the  absence  of  rules  would  be  permissible. 

Nine  years  have  now  elapsed  since  the  code  projet  recommended 
by  the  Commission  of  Jurists  in  1923  was  submitted  to  the  various 
governments  for  their  consideration,  but  no  serious  steps  have  been  taken 
by  any  of  them  looking  toward  its  adoption.77  The  work  of  the  Commis- 
sion represented  an  admirable  and  highly  desirable  piece  of  international 
codification  from  which  absolutely  nothing  has  come.  Indeed  the  valuable 
work  of  the  Commission  appears  to  have  been  all  but  forgotten.  Even 
the  learned  societies  and  other  organizations  like  the  Institut  de  Droit 
International,  the  International  Law  Association,  the  Interparliamentary 
Union  and  the  Comite  Juridique  Internationale  de  V Aviation,  which  for 
a  long  time  after  the  close  of  the  war  occupied  themselves  with  the  effort 
to  bring  about  the  adoption  of  conventional  rules  for  the  regulation  of 
air  warfare,  have,  in  these  late  years,  apparently  ceased  to  concern  them- 

by  A.  H.  Buffington)  131.  Compare  also  the  observations  of  John  Bassett  Moore  who, 
adverting  to  this  "sapient  skepticism"  (that  rules  of  warfare  will  not  be  observed  by 
belligerents)  declares  that  it  "does  not  reflect  the  attitude  of  men  of  arms."  Moore, 
International  Law  and  Some  Current  Illusions  208.  Compare  also  the  remarks  of 
Admiral  William  L.  Rodgers  who  says  "during  all  wars  there  are  always  some  cases  of 
illegal  action  and  brutality  in  the  forces  of  all  the  nations  engaged  but  perhaps 
[they]  are  not  in  much  greater  proportion  than  in  certain  strata  of  civil  life."  Rodgers, 
The  Law  of  War  Concerning  Aviation  and  Radio  (1923)  17  Am.  Jour.  Int.  Law  629, 
at  633. 

M  (1922)  16  Am.  Jour.  Int.  Law  189. 

"I  am  reliably  informed,  however,  that  the  government  of  the  United  States 
approved  the  proposed  code  but  it  was  never  submitted  to  the  Senate.  Japan  alone 
of  the  signatories  returned  a  favorable  reply  although  there  is  good  reason  to  believe 
that  Italy  also  would  have  accepted  it. 
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selves  with  the  problem.  Public  opinion  in  regard  to  the  desirability,  if 
not  the  necessity,  of  international  regulation  appears  to  have  become  in 
large  measure  indifferent.  In  the  meantime  governments  are  going 
ahead  increasing  and  perfecting  their  airneets  and  personnel  in  propor- 
tion as  the  progress  of  science  is  demonstrating  more  and  more  the 
potentiality  and  the  destructiveness  of  air  weapons  in  the  wars  of  the 
future.  Indeed,  there  appears  to  be  less  and  less  readiness  to  prohibit 
or  restrict  the  use  of  an  instrumentality  of  such  demonstrated  potency  and 
future  possibility  and  a  corresponding  disposition  to  overlook  the  frightful 
consequences  to  civilization  to  which  its  unrestricted  use  may  lead. 

Are  we  to  conclude  that  all  further  effort  to  regulate  and  restrict  the 
employment  of  an  arm  which  may  product  such  results  is  to  be  aban- 
doned? The  present  situation  is  admitted  by  all— humanitarians  and  mili- 
tary men  alike— to  be  unsatisfactory.  Aside  from  the  restrictions  imposed 
by  the  asphyxiating  and  poisonous  Gas  Protocol,  of  1925  referred  to  below, 
there  are  now  in  force  no  effective  conventional  rules  which  limit  the  use 
of  aircraft  for  purposes  of  attack  or  bombardment,  and,  owing  to  the 
relatively  short  period  of  time  that  has  elapsed  since  the  invention  of  the 
airship  and  the  demonstration  of  its  effectiveness  as  an  instrument  of  war, 
there  are  few  if  any  established  customary  rules  or  usages  which  can  be 
said  to  be  obligatory  upon  belligerents  in  the  conduct  of  air  warfare.78 
Rules  relative  to  bombardment  deduced  by  analogy  from  the  established 
rules  in  land  and  maritime  warfare  are  of  little  value  because  the  airship 
is  a  weapon  distinctly  sui  generis  and  in  many  cases  the  extension  of 
those  rules  to  the  conduct  of  air  warfare  would  be  illogical  and  some- 
times even  absurd.79  The  result  is,  aircraft  today  are  virtually  free  to 
drop  bombs  upon  any  place  or  thing  either  within  the  area  of  military 
operations  on  land  or  outside  that  area,  save  only  as  they  may  be  restricted 
by  the  so-called  laws  of  humanity.  Professional  military  and  naval  men, 
aeronautical  experts,  chemists,  and  jurists  are  in  substantial  agreement 
that  the  next  great  war— if  unhappily  there  should  be  one— will  be  carried 
on  in  major  part  by  aircraft  which  will  not  only  employ  powerful  and 
destructive  bombs  but  which  will  also  serve  as  the  principal  agencies 
for  the  diffusion  of  deadly  gases  and  chemicals— unless  of  course  they 
are  in  the  meantime  prohibited  by  international  rules  from  doing  so. 

Professor  Spaight,  British  member  of  the  Commission  of  Jurists  which 
framed  the  code  projet  of  1923  on  the  regulation  of  air  warfare,  and 
perhaps  the  best  informed  of  living  authorities  on  the  history  and  methods 

"Compare  in  this  connection  the  remarks  of  Mr.  N.  W.  Royce,  author  of  an 
important  work  entitled  Aerial  Bombardment  and  the  International  Regulation  of 
Warfare  at  the  Williamstown  Institute  in  1930,  Report  of  the  Round  Tables  and 
General  Conferences  (1930)  130. 

79  Compare  as  to  this  Colby,  op.  cit.  supra  note  34,  at  702. 
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of  air  warfare,  has  remarked  that,  in  the  wars  of  the  future  "the  bombing 
of  civilian  objectives  will  be  a  primary  operation  of  war,  carried  out  in 
an  organized  manner  and  with  forces  that  will  make  the  raids  of  1914-18 
appear  by  comparison  spasmodic  and  feeble."  'They  will  be  a  hundred 
times  more  terrible  than  they  were  in  1918."  "Aircraft,"  he  says,  "has  a 
terrible  lesson  in  store  for  mankind."  And  he  adds,  "Let  there  be  no 
mistake  about  it.  Unless  air  power  is  regulated  and  controlled  it  will 
destroy  civilization  itself."80  Here  and  there  one  finds  high  professional 
and  technical  authorities  who  assert  that  the  frightful  consequences 
which  have  been  predicted  are  exaggerations  and  that  the  need  of  regu- 
lation is  less  urgent  than  is  commonly  believed.  This  opinion  was  ex- 
pressed by  an  eminent  expert  on  aeronautics  at  the  Williamstown  Insti- 
tute of  Politics  in  1931,  but  neither  Admirals  Hepburn  nor  Richmond 
shared  his  view.  The  former  asserted  that  the  experience  of  the  World 
War  justified  the  belief  that  the  consequences  of  air  warfare  in  the  future 
as  now  predicted  are  not  imaginary.81  Admiral  Sir  Herbert  Richmond 
agreed  with  this  view  and  expressed  the  opinion  that  the  statesmen  of 
the  world  will  be  guilty  of  a  crime  against  civilization  unless  they  take 
action  toward  restricting  this  form  of  warfare.82  Adverting  to  the  demand 
for  some  effective  curb  upon  aerial  operations,  he  asked 

What  international  dispute  can  possibly  be  important  enough  to  justify  the 
bombardment  of  cities— the  murder  of  defenseless  populations,  the  destruction 

80  Spaight,  Air  Power  and  War  Rights  12,  18.  As  to  the  potentialities  and  dangers 
of  air  warfare  in  the  future,  see  also  the  opinions  of  Foch,  Principles  of  War  52  (Trans- 
by  de  Morinni),  Vautier,  he  Danger  Aerien  et  I'Avenir  du  Pays  (1930)  and  the  valu- 
able "Consuetiones"  of  a  group  of  distinguished  jurists  including  Mme.  Hamarskjold, 
Royse,  Sibert,  Simons,  Eysinga  and  others,  in  La  Protection  des  Populations  Civiles 
Contre  Les  Bombardements,  supra  note  28. 

M  Report  of  the  Round  Tables  and  General  Conferences,  124.  On  February  9,  1931, 
the  Honorable  Arthur  Henderson,  the  Secretary  of  Foreign  Affairs  in  the  British 
cabinet  delivered  an  address  to  a  large  audience  in  London  in  the  course  of  which 
he  appealed  to  the  nations  to  unite  in  placing  restrictions  upon  air  and  chemical 
warfare  which  he  said,  if  resorted  to  in  the  future  without  limitation,  would  expose 
civilization  to  destruction.  He  said  among  other  things,  "The  next  war  will  not  be 
like  the  last.  It  will  be  incomparably  worse.  A  great  military  expert  has  said  that  in 
the  last  war  we  were  killing  by  retail,  but  next  time  we  shall  do  it  wholesale.  The 
next  war,  if  it  should  ever  come,  will  be  fought  by  aircraft  and  by  aircraft  using  poison 
gas.  Every  year  our  air  force  carries  out  manoeuvers  over  London.  Have  you  ever 
thought  what  those  manoeuvers  mean?  They  mean  that  our  staff,  like  every  other  staff, 
is  now  expecting  that  the  operations  of  the  next  war  will  be  air  attacks  against  great 
centers  of  industry  and  civilian  populations.  We  may  be  very  certain  that  if  war 
occurs  it  will  bring  with  it  destruction  of  life  on  a  scale  such  as  we  have  never  imagined 
—destruction  that  will  engulf  in  all  human  probability  the  very  civilization  in  which 
we  live."  New  York  Times,  Feb.  10,  1931. 

"Report  of  the  speeches  of  both  admirals  in  the  North  Adams  (Mass.)  Tran- 
script, Aug.  31,  1930,  at  7. 
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of  irreplaceable  treasures  in  art  and  architecture,  which  is  recommended  to 
us  and  which  is  contemplated  with  utter  complacence  as  quite  inevitable? 

Admiral  Pratt,  Commander-in-Chief  of  the  United  States  Fleet  and 
delegate  to  the  London  Armaments  Conference  (1930)  presented  a  paper 
to  the  Institute  of  Politics  on  August  8,  1930,  in  which  he  advocated 
drastic  limitation  on  the  right  of  the  air  forces  to  bombard  cities  and  the 
civil  population  outside  the  area  of  military  operations.  He  said: 

Unless  air  warfare  is  strictly  regulated,  bombing  from  the  air  should  cease,  and 
even  with  drastic  regulation,  the  danger,  in  a  future  continental  war,  of  the 
destruction  of  all  historic  monuments,  the  laying  waste  of  great  areas  behind 
the  front-line  trenches,  is  such  a  grave  danger  that  victory  purchased  at  such  a 
cost  is  not  worth  the  price.  War  carried  on  in  this  way  is  liable  to  bring  within 
its  influence  all  those  nations  which  claim  a  part  in  the  advancement  of  our 
Western  civilization.  The  risk  is  too  great  to  take.  The  immediate  demand  in 
any  future  limitation  of  armaments  is  a  drastic  limitation  in  the  power  of  the 
air  force  to  do  immeasurable  harm,  not  to  the  fighting  forces,  for  it  is  their 
duty  to  stand  the  brunt  of  such  an  attack,  but  to  the  civilization  which  lies 
behind  the  front-line  trenches.83 

The  destructive  consequences  of  civilization  to  which  the  unrestricted 
use  of  aircraft  in  war  may  lead  have  been  greatly  increased  in  recent  years 
by  the  remarkable  discoveries  or  inventions  of  chemical  science,  as  a 
result  of  which  aircraft  now  have  at  their  disposition  not  only  powerful 
bombs  capable  of  destroying  everything  upon  which  they  are  dropped, 
from  a  peasant's  cottage  to  a  modern  dreadnaught,  but  also  a  variety  of 
deadly  gases  and  liquids  by  which  they  can  besprinkle  and  destroy  large 
and  populous  cities  in  the  course  of  a  few  hours.84 

83  New  York  Times,  Aug.  9,  1930.  M.  Henry  Coiiannier  in  his  book  Legitimite  de  la 
Guerre  Aerienne  (1925)  publishes  the  opinions  of  245  authors,  jurists,  military,  naval, 
and  aviation  experts  in  reply  to  the  question  "Is  air  warfare  legitimate?"  A  few  like 
Strupp  (75)  and  Sperl  (205)  answer  the  question  in  the  negative  and  declare  that  it 
ought  to  be  prohibited  absolutely.  The  others  admit  that  it  is  legitimate  so  long  as  war 
in  any  form  is  legitimate.  But  all  assert  that  if  it  is  to  be  permitted,  it  should 
be  regulated  and  restricted  in  the  interest  of  humanity  and  the  preservation  of 
civilization.  As  to  this,  there  appears  to  be  no  dissent.  Among  the  opinions  pub- 
lished in  the  volume  is  that  of  Lieut.  Col.  W.  Jefferson  Davis,  U.S.A.,  who  asserts 
that  the  most  practicable  and  easily  realizable  means  of  insuring  the  peace  of  the 
world  is  an  international  agreement  for  the  limitation  of  the  number  of  military 
aircraft  and  then  the  codification  of  the  rules  of  war  with  a  view  to  rendering  im- 
possible, at  least  so  far  as  it  affects  non-combatants,  the  bombardment  of  open  cities 
and  the  employment  of  toxic  gases  and  other  instruments  of  aerial  warfare  (p.  185). 

84  The  late  Professor  Slosson  remarked,  apropos  of  the  role  which  chemistry  and 
aeronautics  are  likely  to  play  in  the  wars  of  the  future,  that  a  single  airship  with  two 
men  will  be  able  to  fly  over  a  warship  at  great  height  and  besprinkle  its  decks  with 
a  liquid  so  corrosive  that  three  drops  touching  the  skin  of  a  man  will  be  sufficient  to 
kill  him,  and  so  persistent,  that  a  small  quantity  lodging  in  its  crevices  will  render 
the  ship  uninhabitable  for  days.  Exhibit  under  the  Auspices  of  the  National  Research 
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From  the  effects  of  such  attacks  the  inhabitants  of  towns  and  cities 
will  have  no  means  of  protection  or  escape,  because  unlike  land  and  naval 
bombardment,  the  attacking  party  is  not  bound  to  give  notice  in  advance 
of  his  intention  to  begin  a  bombardment.  He  is  therefore  at  liberty  to 
launch  his  bombs  and  let  loose  floods  of  gas  and  liquids  during  the  day 
or  night  without  a  word  of  warning,  so  that  his  victims  will  have  no  op- 
portunity to  seek  safety. 

Happily,  however,  this  freedom  of  attack  so  far  as  it  involves  the  use 
of  gas  and  similar  agencies,  though  not  of  bombs,  has  now  been  restricted 
by  the  Geneva  Protocol  of  June  17,  1925,  which  forbids  the  use  in  war 
of  asphyxiating,  poisonous,  or  other  gases  and  all  analogous  liquids, 
materials,  or  devices  including  bacteriological  substances.  This  protocol 

Council,  prepared  by  the  Chemical  Warfare  Service,  Washington,  1921.  It  was  stated 
in  the  New  York  Times  of  March  3,  1921,  that  the  Chemical  Warfare  Service  of  the 
United  States  had  already  discovered  a  toxic  liquid  so  strong  that  three  drops  of  it 
coming  in  contact  with  the  skin  of  a  man  would  cause  his  instant  death  and  that 
"falling  like  rain  from  nozzles  attached  to  airships  the  liquid  would  kill  everybody 
in  its  path."  Compare  also  the  following  from  an  article  by  Professor  A.  M.  Low  in 
the  Nineteenth  Century  for  Sept.,  1923  (p.  356):  "Various  forms  of  poison  gas  more 
terrible  than  any  at  present,  will  be  used  and  the  question  of  protection  will  become 
a  highly  scientific  one.  Another  weapon— incidentally  my  own  invention— will  be  jets 
of  water  highly  charged  with  electricity.  .  .  .  Aeroplanes  will  be  equipped  with  electric 
impulse  guns  firing  an  enormous  number  of  bullets  a  second,  and  no  clumsy  trailing 
aerials  will  be  necessary  to  pick  up  wireless  instructions." 

Sir  James  Irvine,  one  of  the  most  eminent  of  British  chemists,  said  at  the  Williams- 
town  Institute  of  Politics  in  1926  that  as  a  result  of  recent  developments  in  aviation 
and  chemistry  "the  whole  machinery  of  war  may  be  scrapped,  warships  may  be 
sunk,  armies  may  be  disbanded  and  fortresses  demolished."  It  was,  he  added,  a  prosti- 
tution of  science  to  divert  it  for  such  purposes  and  the  world  must  decide  whether 
it  will  permit  it  to  be  employed.  New  York  Times,  Aug.  21,  1926.  General  Fries, 
Chief  of  the  Chemical  Warfare  Service  of  the  United  States  has  declared  that  "Chemi- 
cal warfare  will  be  fifty  times  more  deadly  and  effective  in  any  future  conflict  than 
it  was  in  the  World  War."  Ibid.  May  13,  1926. 

For  other  similar  opinions  see  Spaight,  op.  cit.  supra  note  80,  at  14  et  seq.;  Tinker, 
Planning  New  Horrors  in  Warfare,  (1926,  June)  Current  History  404;  General  Fries, 
The  Deadly  Weapons  of  Chemical  Warfare,  (1924,  Dec.)  Ibid.,  433,  et  seq.,  who  de- 
scribes the  various  lands  of  deadly  gases  and  chemicals  which  will  be  used  largely 
by  aircraft;  and  Sloutzki,  New  Destructive  Agencies  of  War,  (1924,  Jan.)  Ibid.  434, 
who  quotes  General  Fries  as  saying  that  "a  few  planes  could  visit  New  York  as  the 
central  point  of  a  territory  100  miles  square  every  eight  days  and  drop  enough  gas  to 
keep  the  entire  area  inundated"  and  that  "200  tons  of  phosgene  gas  could  be  laid 
every  eight  days  which  would  kill  every  inhabitant."  See  also  Fradkin,  Chemical 
Warfare— Its  Possibilities  and  Probabilities,  International  Conciliation  No.  248  (March, 
1929).  See  also  the  lectures  of  Judge  Eysinga  on  La  Guerre  Chimique  at  the  Academie 
de  Droit  International  at  The  Hague  in  1927,"  Recueil  des  Cours  329  et  seq.;  Kunz, 
Gaskrieg  und  Vblkerrecht  (1927)  and  Kerovine  (1929)  36  Rev.  Gen.  de  Droit  Int. 
Pub.  646  et  seq. 
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has  been  ratified  by  about  thirty  governments.  It  is  to  be  regretted  that 
the  United  States  is  one  of  the  few  important  countries  which  has  refused 
to  ratify  the  Protocol.  This  is  somewhat  singular  in  view  of  the  fact  that 
the  Senate  gave  its  advice  and  consent  to  the  ratification  of  the  Wash- 
ington treaty  of  1922  which  contained  a  similar  prohibition.  This  treaty, 
however,  is  not  in  force  for  the  reason  that  France  has  never  ratified  it, 
although,  as  stated  above,  France  has  ratified  the  Geneva  Protocol.  The 
result  is,  aircraft  of  the  United  States  are  free  to  resort  to  a  method  of 
warfare  which  the  Washington  treaty  declared  to  have  been  "justly  con- 
demned by  the  general  opinion  of  the  civilized  world."  It  may  be  added 
in  this  connection  that  the  American  delegates  to  the  traffic  in  arms  con- 
ference which  formulated  the  Geneva  Protocol  were  instructed  to  present 
and  support  a  demand  for  the  abolition  of  this  method  of  warfare  and 
it  was  largely  in  consequence  of  their  efforts  that  the  Protocol  was  formu- 
lated and  adopted.  The  principle  of  the  Protocol  had  the  support  of 
General  Pershing  who  in  a  report  to  the  Washington  Disarmament  Con- 
ference of  1922-23,  declared  that  "chemical  warfare  should  be  abolished 
among  the  nations  as  abhorrent  to  civilization."  "It  is,"  he  said,  "a  cruel, 
unfair,  and  improper  use  of  science.  It  is  fraught  with  the  gravest  dangers 
to  non-combatants  and  demoralizes  the  better  instincts  of  humanity."  It 
was  also  condemned  at  the  same  time  in  equally  severe  terms  by  the 
General  Board  of  the  Navy.  When  the  Protocol  came  before  the  Senate 
Committee  on  Foreign  Relations  in  December,  1926,  it  was  again  sup- 
ported by  General  Pershing  who  in  a  letter  of  December  10,  to  Senator 
Borah,  declared: 

I  can  not  think  it  possible  that  our  country  should  fail  to  ratify  the  Protocol 
which  includes  this  or  a  similar  provision.  Scientific  research  may  discover  a 
gas  so  deadly  that  it  will  produce  instant  death.  To  sanction  the  use  of  gas 
in  any  form  would  be  to  open  the  way  for  the  use  of  the  most  deadly  gases 
and  the  possible  poisoning  of  whole  populations  of  non-combatant  men, 
women  and  children.  The  contemplation  of  such  a  result  is  shocking  to  the 
senses.  It  is  unthinkable  that  civilization  should  deliberately  decide  upon  such 
a  course. 

The  ratification  of  the  Protocol,  however,  encountered  the  opposition 
of  certain  elements,  among  them  the  American  Legion,  although  there 
were  influential  legionaires  like  Representative  Hamilton  Fish  who  ad- 
vocated ratification.  It  was  also  opposed  by  the  American  Chemical 
Society  partly  on  the  ground  that  it  would  interfere  with  a  necessary 
program  of  American  preparedness  and  partly  because  it  would  also  re- 
tard the  development  of  chemical  science.85  Ratification  was  also  opposed 

88  See  the  letter  of  the  Secretary  of  the  Society  in  the  New  York  Times  of  Dec. 
10,  1926.  It  may  not  be  improper  to  remind  the  advocates  of  gas  warfare  that  by 
the  treaties  of  peace  at  the  close  of  the  war,  Germany,  Austria,  Hungary,  Bulgaria  and 
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by  various  Senators  and  by  certain  military  and  naval  officers  on  the 
ground  that  chemical  warfare  was  no  more  inhumane  than  other  methods 
of  warfare  now  recognized  as  legitimate.86  The  ratification  of  the  Protocol 
was  strongly  advocated  by  Senator  Borah,  Chairman  of  the  Committee, 
who  declared  that  it  represented  the  consummation  of  thirty  years'  effort 
to  control  certain  instruments  of  warfare.  But  finally  on  December  13, 
1926,  after  two  days  of  debate  the  Senate  referred  the  proposal  back  to 
the  committee  to  await  a  more  propitious  day  for  its  consideration.  In 
the  pigeonhole  of  the  Committee  which  has  served  as  the  morgue  for 
so  many  treaties,  both  good  and  bad,  it  there  rests  and  there  it  will 
remain  until  the  public  opinion  of  the  country  is  sufficiently  aroused  and 
mobilized  to  move  the  Senate  to  take  it  up  again  and  give  it  the  considera- 
tion which  it  deserves.  In  the  meantime,  the  Senate  of  the  United  States 
is  in  the  unenviable  position  of  refusing  to  accept  a  standard  of  humanity 
which  a  large  part  of  the  rest  of  the  civilized  world  has  now  agreed  by 
convention  to  uphold  and  respect.87  But  at  the  Geneva  conference  for 
the  reduction  of  armaments,  now  in  session  (1932),  speaking  for  the 
United  States,  Mr.  Gibson  proposed  the  abolition  of  the  use  of  lethal 
gas  and  bacteriological  agencies  in  warfare.  While  not  advocating  the 
abolition  of  air  bombardments  he  proposed  that  "effective  measures 

Turkey  were  forbidden  to  manufacture  or  import  (and  consequently  to  use)  such 
materials  and  agencies  in  war.  It  is  therefore  a  fair  question  to  raise  whether  the 
victorious  powers  which  imposed  these  prohibitions  upon  their  defeated  adversaries 
have  a  moral  right  themselves  to  employ  methods  and  materials  of  warfare  which  they 
have  forbidden  others  to  employ. 

86  This  view  was  maintained  by  Admiral  Sims  in  1922  in  a  letter  published  in  the 
New  York  Times  of  July  22,  1922.  See  to  the  same  effect  R.  H.  Ewing,  The  Legality 
of  Chemical  Warfare  (1927),  61  Am.  Law  Rev.  58  et  seq.  Gas  warfare  is  defended 
by  Mills,  Chemical  Warfare  (1932),  Foreign  Affairs  444  et  seq.  This  writer  asserts  at 
448,  that  no  treaty  should  forbid  a  nation  the  right  to  use  any  weapon  whatever  within 
its  own  territory.  He  proposes  that  states  bind  themselves  not  to  use  outside  of  their 
own  territory,  gases  or  other  chemical  agencies  "Capable  of  producing  fatalities 
in  the  concentrations  used."  Such  an  agreement  would  leave  them  free  to  use  tear 
gases  anywhere  and  also  poisonous  gases  and  chemicals  in  operations  within  their 
territory. 

87  In  October,  1930,  a  committee  of  the  International  Red  Cross  of  which  Professor 
Mayer  of  the  College  de  France  was  chairman  made  a  report  on  the  ethical  and  moral 
aspects  of  gas  warfare  in  which  it  considered  the  feasibility  of  various  proposals  that 
have  been  made  for  protecting  the  civilian  non-combatant  population  against  gas  and 
familiar  methods  of  warfare.  After  examining  in  turn  proposals  for  the  evacuation  of 
civilians  from  cities  behind  the  front,  their  concentration  in  gas  and  bomb  proof 
fortresses  and  the  manufacture  on  a  large  scale  of  gas-masks  for  their  use,  the  Com- 
mittee reached  the  conclusion  that  none  of  them  were  practicable  and  that  the  only 
effective  protection  was  the  discovery  of  some  antidote  or  weapon  by  which  the  effect 
of  gas  could  be  neutralized,  or  better  still,  the  abolition  of  such  methods  of  warfare. 
Summary  of  the  report  in  the  New  York  Times  Oct.  11,  1930. 
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should  be  taken  to  protect  civic  populations  against  bombardment  from 
the  air."  The  delegations  of  four  States,  including  Italy  and  Russia,  advo- 
cated the  abolition  of  all  bombing  by  aircraft;  seven  (Germany,  Sweden, 
Spain,  Denmark,  Hungary,  Turkey,  and  the  Netherlands)  proposed  the 
total  abolition  of  military  aviation,  while  most  of  the  delegations  supported 
the  proposal  for  the  abolition  of  the  use  of  chemicals  and  bacteriological 
substances  in  warfare. 


XXII 

REVISION  OF  TREATIES  AND  THE  DOCTRINE  OF 
REBUS  SIC  STANTIBUS" 

Sm  John  Fischer  Williams  in  a  little  book  entitled  International  Peace 
and  International  Change  (London,  1932)  suggests  that  perhaps  the  most 
difficult,  and  certainly  the  most  important,  problem  for  which  a  solution 
must  be  found  if  the  world  is  to  have  anything  approximating  a  condition 
of  international  peace,  is  the  devising  of  a  peaceful  and  orderly  process 
by  which  international  relationships  as  they  are  fixed  by  treaties,  may 
be  altered  from  time  to  time  so  as  to  adapt  them  to  the  changing  condi- 
tions which  are  constantly  taking  place  in  the  world  in  which  we  now 
live.  Adverting  to  an  "absolutely  rigid  frame  work"  of  a  treaty  system 
which,  he  thinks,  is  bound  in  the  end  to  collapse  violently  in  case  no 
provision  is  made  for  its  peaceable  reconstruction,  he  makes  bold  to  say 
that: 

A  treaty  that  is  to  endure  for  all  eternity  and  to  be  supported,  without  limitation 
in  time,  by  the  armed  force  of  the  contracting  Powers,  is  as  great  an  absurdity 
as  a  will  that  is  to  regulate  for  all  time  the  descent  of  the  property  of  the  living. 
Nor  can  the  world  be  ruled  by  a  system  of  a  perpetual  and  unbreakable  inter- 
national entail. 

Professor  Manley  O.  Hudson  has  emphasized  the  same  necessity.1  More 
and  more,  this  necessity  is  being  recognized  and  efforts  are  being  made 
to  find  a  solution  of  the  problem  to  which  Williams  refers.  Obviously, 
the  problem  would  not  arise,  or  at  least  would  not  become  serious,  if 
all  treaties  were  concluded  for  definite  and  relatively  short  periods  of 
time  at  the  expiration  of  which  they  cease  to  be  binding  unless  renewed 
or  extended.  This  has  in  fact  come  to  be  a  usual  feature  of  present  day 
practice,  so  that  it  may  now  be  said  that  perhaps  ninety  percent  of  all 
treaties  are  limited  in  their  duration— many  of  them  for  a  period  of  five 
years  or  three  years  and  sometimes  even  one  year.  Moreover,  it  is  now 
a  common  practice  to  insert  in  the  text  of  treaties  an  article  or  clause 
allowing  the  parties  the  privilege  of  denunciation  at  any  time,  or  after 
the  expiration  of  a  certain  period,  ten  years,  five  years,  three  years,  or 
even  one  year. 

Manifestly,  however,  there  are  some  treaties  whose  objects  cannot  be 
realized  if  their  duration  is  limited  to  relatively  short  periods  of  time  or 
if  the  privilege  of  denunciation  at  any  time  is  accorded  the  parties.  But 

*  From  the  Iowa  Law  Review,  Vol.  19  (1934).  _ 

1  International  Legislation,  lvi-lvii. 

[465] 
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there  are  others  to  the  accomplishment  of  whose  objects  perpetuity  of 
duration  is  not  essential  but  which  were  nevertheless  concluded,  with  or 
without  reason,  for  long  or  unlimited  periods  of  time  and  without  ac- 
cording the  privilege  of  denunciation.  It  is  this  class  of  treaties  especially 
with  which  the  problem  of  revision  is  most  concerned.  In  the  attempt  to 
solve  this  problem  there  is  an  increasing  disposition  to  insert  in  such 
treaties  stipulations  providing  for  a  mode  of  procedure  by  which  they 
may  be  revised  at  any  time,  or  at  stated  periodic  intervals,  as  changed 
conditions  may  require.  Thus  the  international  labor  conventions  provide 
that  at  least  once  in  every  ten  years  the  governing  body  of  the  Inter- 
national Labor  Office  shall  present  to  the  general  conference  a  report  on 
the  working  of  each  convention  and  shall  consider  the  desirability  of 
placing  on  the  agenda  of  the  conference  the  question  of  its  revision  or 
modification.  Compare  also  Article  21  of  the  Treaty  of  Washington  of 
February  5,  1922,  on  the  limitation  of  naval  armament  which  provides 
that  if  during  the  duration  of  the  treaty  any  party  thereto  considers  that 
the  exigencies  of  its  national  security  "are  materially  affected  by  new 
circumstances,"  all  the  parties  shall  upon  demand  of  such  party,  unite  in 
conference  and  examine  de  novo  the  stipulations  of  the  treaty  and  come 
to  an  agreement  upon  the  amendments  which  shall  be  made.  It  has  been 
said  by  a  careful  investigator  that  whereas  during  the  period  from  1815 
to  1825  only  one  of  less  than  twenty  multipartite  treaties  concluded  during 
that  period  contained  any  provision  for  their  revision;  of  150  such  treaties 
concluded  during  the  period  from  1919  to  1932  nearly  100  contained 
clauses  providing  for  their  own  revision  and  only  11  contained  no  pro- 
vision for  their  termination.2  The  procedure  of  revision  provided  for  by 
these  treaties  varies  and  cannot  be  discussed  here.  It  is  sufficient  to  say 
that  most  of  them  provide  for  the  calling  of  a  revisionary  conference  upon 
demand  of  a  specified  number  of  parties;  some  provide  for  the  automatic 
assembling  of  a  conference  after  the  expiration  of  a  certain  number  of 
years;  some  make  it  the  duty  of  the  Council  of  the  League  of  Nations  or 
the  government  of  one  of  the  signatory  powers  to  convoke  a  conference 
upon  the  request  of  a  certain  number  of  the  parties.  The  Russo-Japanese 
treaty  of  January  20,  1925,  provided  for  a  conference  to  be  held  in  the 
near  future  to  take  into  consideration  the  revision  of  all  treaties,  with  one 
exception,  concluded  between  the  two  powers  prior  to  1917  and  still  in 
force.  The  so  called  liquor  treaties  of  1924  between  the  United  States  and 
other  powers,  concluded  for  a  period  of  only  one  year,  provided  (art.  5) 
that  before  the  expiration  of  that  period  either  party  might  give  notice 
of  its  desire  to  propose  modifications  of  the  treaty,  and  that  if  the  proposed 
modifications  were  not  agreed  upon  before  the  expiration  of  the  said 
period  of  one  year,  the  treaty  should  be  deemed  as  having  lapsed.  Many 

2Tobin,  Termination  of  Multipartite  Treaties,  269. 
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treaties,  however,— some  of  them  recently  concluded— provide  no  pro- 
cedure for  their  revision. 

The  common  practice  today  of  limiting  the  duration  of  treaties  to  rela- 
tively short  periods  of  time,  of  allowing  the  right  of  denunciation  and  of 
inserting  among  their  stipulations  a  provision  for  their  revision  is  a 
recognition  of  the  necessity  of  the  principle  underlying  the  rule  rebus 
sic  stantibus.  Where  a  treaty  is  concluded  for  a  long  or  indefinite  period 
of  time  and  provides  no  method  of  procedure  by  which  it  may  be  revised, 
a  demand  for  revision  or  termination  is  almost  certain  to  be  made  sooner 
or  later  and  justified  on  the  basis  of  that  rule,  whenever  owing  to  an  im- 
portant change  of  conditions  occurring  subsequent  to  the  conclusion  of 
the  treaty,  its  operation  has  become  for  one  of  the  parties  inequitable  or 
difficult  of  execution.  In  view  of  the  fact  that  there  is  no  agreement  or 
settled  jurisprudence  or  practice  as  to  the  exact  scope  of  the  rule  and  no 
generally  recognized  procedure  by  which  the  rule  should  be  applied  where 
it  is  applicable,  it  would  obviously  be  better  if  the  necessity  or  excuse 
for  recourse  to  it  were  removed  by  the  adoption  of  an  invariable  practice 
of  concluding  all  treaties,  in  so  far  as  it  is  practicable,  for  relatively  short 
periods  of  time,  or  according  the  privilege  of  denunciation  or  the 
making  of  provision  in  the  texts  of  treaties  themselves  for  their  own 
revision  whenever  they  cease  to  be  in  harmony  with  new  conditions. 
But  until  one  or  the  other  of  these  practices  has  been  more  generally 
adopted,  the  principle  of  rebus  sic  stantibus  will  be  invoked,  in  spite  of 
its  difficulties  of  application  and  positive  dangers,  as  the  only  means  of 
escape  from  what  may  have  become  for  one  or  more  of  the  parties  to  a 
treaty  an  intolerable  situation  resulting  from  changes  of  conditions. 
Unless  the  necessity  or  excuse  for  invoking  it  is  removed  by  the  adoption 
of  the  practice  mentioned  it  seems  altogether  likely  that  in  view  of  the 
constant  and  far  reaching  changes  which  are  taking  place  in  the  world 
today,  the  doctrine  of  rebus  sic  stantibus  will  play  a  much  larger  role  in 
international  relations  in  the  future  than  it  has  in  the  more  static  ages 
of  the  past. 

A  study  of  the  doctrine  of  rebus  sic  stantibus,  as  set  forth  in  a  vast  and 
increasing  literature,  shows  that  while  an  overwhelming  majority  of 
writers  approve  the  doctrine  in  some  form  or  other,  they  are  not  agreed 
as  to  its  meaning  or  as  to  the  implications  which  flow  from  it.  There  is 
a  general  agreement  that  the  principle  is  applicable  only  to  executory 
treaties  and  to  those  only  which  have  been  concluded  for  an  indefinite 
or  relatively  long  period  of  time  and  which  contain  no  provision  for  their 
optional  denunciation  by  the  parties.  There  is  also  general  agreement  that 
the  change  of  conditions  or  circumstances  which  the  doctrine  envisages 
must  be  "vital,"  "fundamental,"  or  "essential"  and  not  merely  slight  or 
trifling,  that  is,  it  must  be  one  which  was  not  foreseen  or  capable  of 
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being  foreseen  by  the  parties  at  the  time  of  the  conclusion  of  the  treaty 
and  that  it  must  not  have  been  due  to  the  action  or  inaction  of  the  party 
invoking  the  rule  rebus  sic  stantibus.  But  as  to  whether  the  continuance 
of  the  state  of  affairs  existing  at  the  time  the  treaty  was  entered  into  must 
have  been  clearly  intended  by  the  parties  as  a  condition  under  which 
they  entered  into  the  treaty  and  must  be  established  by  proof,  or  whether 
such  intention  is  always  to  be  presumed,  there  is  disagreement. 

One  group  of  writers  hold  that  the  rule  is  tacitly  or  impliedly  a  part 
of  every  treaty,  and  does  not  need  therefore  to  be  expressly  incorporated 
in  the  treaty;  that  is,  every  treaty  must  be  presumed  to  have  been  entered 
into  subject  to  the  condition  that  if  certain  changes  of  circumstances  sub- 
sequently occur  the  treaty  loses  its  obligatory  force  and  ceases  to  be 
binding  upon  the  party  or  parties  adversely  affected  by  such  changes. 
Another  group,  adopting  a  more  restricted  view,  holds  that  the  rule  is 
applicable  only  to  treaties  which  were  entered  into  with  reference  to  a 
particular  state  of  things  which  existed  at  the  time  of  their  conclusion 
and  the  continuance  of  which  without  essential  change  was  clearly  in- 
tended by  the  parties  to  be  a  condition  or  consideration  upon  which  the 
obligations  of  the  treaty  were  assumed  by  them.  If  a  subsequent  change 
in  these  conditions  takes  place  the  effect  of  which  is  to  impair  or  destroy 
this  consideration  the  legal  foundation  of  the  treaty  disappears  and 
with  it  its  obligatory  force.  According  to  this  view,  the  application  of  the 
rule  is  limited  to  what  may  be  assumed  to  be  the  relatively  few  treaties 
where  a  continuance  of  the  existing  state  of  things  was  intended  by  the 
parties  to  be  a  consideration  which  induced  them  to  enter  into  the  treaty 
and  where  the  existence  of  such  intention  can  be  established  by  proof 
instead  of  being  tacitly  assumed.  While  the  rule  as  thus  interpreted  would 
be  greatly  limited  in  its  application,  since  in  the  great  majority  of  cases, 
perhaps,  it  would  be  difficult  or  impossible  to  establish  the  existence  of 
a  positive  intention  on  the  part  of  signatories  to  condition  the  binding 
force  of  the  treaty  upon  the  continuance  of  the  existing  state  of  things, 
it  would  certainly  be  less  open  to  objection  than  the  interpretation  placed 
upon  it  by  the  first  group  of  writers.  Indeed,  as  thus  interpreted  the 
rule  becomes  one  merely  of  treaty  interpretation,  namely  that  effect  should 
always  be  given  to  the  intention  of  the  parties. 

As  to  the  legal  effect  of  a  change  of  conditions  such  as  envisaged  by 
the  rule,  there  are  also  two  divergent  views.  The  first  view  is  that  when- 
ever such  a  change  occurs  the  legal  foundation  of  the  treaty  is  under- 
mined and  consequently,  in  law  if  not  in  fact,  the  treaty  ceases  to  exist. 
But  the  fact  of  the  change  and  its  effect  upon  the  treaty  must  be  estab- 
lished by  proof  as  any  other  allegation  in  a  legal  controversy  must  be 
proven.  The  mere  claim  on  the  part  of  the  dissatisfied  signatory  that 
the  change  has  occurred  and  that  it  was  of  such  a  nature  as  to  render 
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the  treaty  no  longer  binding,  is,  of  course,  not  proof.  If  the  power  of 
decision  has  been  entrusted  by  the  parties  to  a  court,  or  arbitral  tribunal, 
or  some  other  competent  authority,  the  proof  naturally  will  be  addressed 
to  it.  In  the  absence  of  such  authority— and  this  is  usually  the  situation- 
it  will  have  to  be  addressed  to  the  other  party,  which  in  that  case  will 
be  both  party  and  judge.  If  the  other  party  refuses  to  be  convinced  there 
is  an  impasse  and  the  controversy  can  only  be  settled  by  some  one  of  the 
recognized  methods,  peaceable  or  forcible,  by  which  other  international 
disputes  may  be  settled.  But  until  there  is  a  mutual  agreement  between 
the  parties  or  a  decision  by  a  competent  disinterested  authority  upholding 
the  claim  of  the  dissatisfied  party  the  latter  continues  to  be  bound  by 
the  treaty.  As  thus  interpreted  the  rule  rebus  sic  stantibus  is  likely  to  be 
ineffective  and  of  little  value  to  a  party  which  may  very  well  have  a  good 
case— unless,  of  course  the  parties  are  bound  by  treaty  to  submit  such 
disputes  to  arbitration  or  judicial  settlement,  as  they  seldom  are,  or 
unless  the  common  obligation  to  submit  to  arbitration  or  judicial  settle- 
ment all  disputes  involving  the  interpretation  and  application  of  treaties 
be  construed,  as  it  might  well  be,  to  embrace  disputes  involving  the 
principle  of  rebus  sic  stantibus.  In  that  case  the  dissatisfied  party  would 
have  the  benefit  of  a  legal  rule  which  it  would  be  entitled  to  invoke  on 
its  behalf. 

The  manifest  weakness  of  the  rule  rebus  sic  stantibus  as  thus  inter- 
preted has  led  a  second  group  of  writers  to  adopt  an  interpretation  under 
which  the  rule  includes  the  right— at  least  in  certain  circumstances— of 
unilateral  denunciation  by  the  party  which  claims  that  conditions  have 
changed  and  that  the  operation  of  the  treaty  has,  in  consequence,  become 
inequitable  for  it.  Thus  Liszt3  holds  that  a  treaty  of  unlimited  duration 
may  be  terminated  unilaterally  .if  it  was  concluded  on  the  basis  of  a 
definite  state  of  things  the  continuance  of  which  the  parties  intended  to 
be  a  condition  under  which  they  entered  into  the  treaty  and  this  state 
of  things  is  "essentially  modified,"  with  the  result  that  the  obligations  of 
one  of  the  parties  was  substantially  augmented.  Apparently,  it  is  his  view 
that  the  denouncing  party  shall  be  its  own  judge  as  to  the  fact  of  the 
change  and  its  effect  on  its  obligations  under  the  treaty.  Other  writers 
recognize  a  right  of  unilateral  denunciation  when  one  party  refuses  a 
request  of  the  other  party  for  a  revision  of  the  treaty*  or  refuses  to  sub- 

1  Le  Droit  International  (French  trans,  by  Gidel),  185-186.  Compare  also  Kaufmann, 
Das  Wesen  des  Vblkerrechts  und  die  Clausula  rebus  sic  stantibus,  195;  1  deLouter, 
Droit  Int.  Pub.,  510,  and  2  Merignhac,  Traite,  789. 

4  Apparently  L.  H.  Woolsey,  20  Amer.  Jour,  of  Int.  Law,  99.  Compare  also  W.  G. 
Phillimore,  Three  Centuries  of  Treaties  of  Peace,  134-135,  Potter,  Manual  Digest 
of  International  Law,  §182,  and  of  course  the  Russian  Soviet  jurists,  Mirkine- 
Guetzevich,  "La  Doctrine  Sovietique  du  Droit  Int.,"  32  Rev.  Gen.  du  Droit  Int.  Pub., 
324  ff. 
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mit  the  question  to  arbitration.  Still  others  maintain  that  treaties  which 
create  servitudes  may  be  denounced  by  the  servient  state  when  condi- 
tions have  so  changed  as  to  make  the  continuance  of  the  servitude  a 
burden  in  excess  of  what  was  contemplated.5 

The  view  which  makes  the  right  of  unilateral  denunciation  a  part  or 
a  corollary  of  the  rule  rebus  sic  stantibus,  although  distinctly  favorable 
to  the  party  which  invokes  it,  virtually  puts  into  its  hands  the  power  to 
terminate  any  treaty  whenever  in  its  opinion  conditions  have  so  changed 
as  to  render  further  performance  inequitable  for  it.  It  is  thus  subversive 
of  the  principle  of  pacta  sunt  servanda  and  would  if  adopted  and  applied 
in  practice  lead  to  the  destruction  of  the  very  foundation  of  the  treaty 
system.  With  the  exception  of  a  relatively  few  writers  this  interpretation 
of  the  scope  of  the  rule  rebus  sic  stantibus  has  little  support  among  pub- 
licists and  text  writers.  The  great  majority  of  the  supporters  of  the  rule 
deny  that  it  carries  with  it  the  right  of  unilateral  denunciation,  in  the 
absence,  of  course,  of  treaty  stipulations  authorizing  it.  According  to 
their  view  the  rule  which  attributes  caducity  to  treaties  on  account  of 
certain  changes  of  conditions— which  properly  speaking  is  the  sum  and 
substance  of  the  principle  rebus  sic  stantibus— and  the  right  of  unilateral 
denunciation  are  two  different  things  and  should  not  be  confused.  The 
rule  rebus  sic  stantibus  therefore,  may  be  recognized  and  applied  in 
practice  without  at  all  admitting  the  right  of  a  party  unilaterally  to 
terminate  a  treaty  and  free  itself  of  its  obligations  thereunder.  As  thus 
interpreted  its  effect  is  not  to  undermine  the  principle  'pacta  sunt  servanda 
but  to  provide  a  legal  basis  upon  which  a  demand  for  revision  or  termina- 
tion may  be  justified;  until  the  treaty  has  been  terminated  the  rule  of 
pacta  sunt  servanda  continues  to  govern  the  obligations  of  the  parties. 
The  two  rules  are  not  therefore  at  all  inconsistent  or  irreconcilable.  As 
has  been  well  said,  the  doctrine  of  rebus  sic  stantibus  is  not  that  one  party 
to  a  treaty  has  a  unilateral  right  to  declare  the  treaty  void  when  a  change 
of  conditions  has  supervened;  it  is  rather  a  doctrine  that  "the  treaty  itself 
is  gone,"  or  has  become  obsolete,  when  an  essential  condition  on  which 
it  was  concluded  has  disappeared.6 

Critics  of  the  rule  rebus  sic  stantibus  object  that  it  does  not  express  a 
rule  of  positive  international  law  but  is  only  a  doctrine  of  text  writers— 
at  most  it  represents  only  a  proposal  to  admit  a  new  principle  into  inter- 
national law.  The  doctrine  is  therefore  "unjuridical,"  the  practice  of 
states  shows  few  if  any  examples  in  which  its  validity  was  admitted  by 
both  parties  to  a  treaty,  there  are  few  or  no  decided  cases  by  tribunals 

6  Crusen,  22  Acad,  de  Droit  Int.,  Rec.  des  Cours,  60  ff.,  2  Pradier-Fodere,  Droit  Int. 
Pub.,  §845,  and  2  Rivier,  Droit  des  Gens,  133.  Compare  also  2  Oppenheim,  Inter- 
national Law,  436. 

*  Williams,  Chapters  on  Current  International  Law,  86. 
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in  which  the  doctrine  has  been  recognized  or  applied,  etc.7  This  objection 
does  not  seem  to  be  well  founded.  As  a  matter  of  fact  a  goodly  number 
of  reputable  jurists  regard  the  doctrine  as  being  already  a  rule  of  inter- 
national law  or  of  international  practice.8  Lauterpacht  whose  attitude  is 
on  the  whole  unsympathetic,  admits  that  "after  the  extra  legal  elements 
of  the  doctrine  have  been  eliminated,  there  still  remains  in  it  a  legal  resid- 
uum, which  although  of  a  limited  compass,  is  capable  of  application  by 
a  judicial  tribunal,"  that  although  it  may  not  express  a  rule  of  inter- 
national law  it  is  at  least  a  "morally  justifiable  rule"  of  policy  and  that 
the  developments  now  taking  place  seem  calculated  "to  mould  it  into  a 
true  institute  of  law."9  As  Sir  John  Fischer  Williams  remarks,  the  doctrine 
has  commended  itself  to  lawyers  and  philosophers;  the  general  sense  of 
mankind  supports  it  and  there  has  been  a  general  acquiescence  in  it; 
an  analogous  doctrine  of  English  municipal  law  [frustration  of  contracts] 
may  be  invoked  in  favor  of  it;  it  is  founded  upon  principles  of  equity 
and  if  it  be  said  that  an  equitable  claim  cannot  prevail  over  a  treaty  right, 
it  may  be  said  in  reply,  that  in  England  at  any  rate,  the  rules  of  equity 
are  supreme  over  those  of  the  common  law.  Williams  points  out  that 
it  is  no  argument  against  the  validity  of  the  rule  to  say  that  it  must  be 
stated  in  very  general  terms  and  that  it  is  difficult  to  apply  in  practice, 
since  such  criticisms  are  commonly  directed  against  propositions  of  a 
legal  system.  He  also  emphasizes  that  the  doctrine  has  suffered  discredit 
because  of  its  confusion  with  an  entirely  different  thing,  namely  the 
alleged  right  of  a  state  to  liberate  itself  by  unilateral  action  from  its 
treaty  obligations  when  conditions  have  changed.  The  Italian  jurist, 
Cavaglieri,  observes  that  if  the  rule  is  rejected  it  will  be  necessary  to 
adopt  some  other  principle  because  the  rule  is  founded  upon  a  principle 
of  justice  which  is  the  basis  of  all  international  relations,10  and  Genet 
pertinently  suggests  that  if  the  rule  is  not  recognized,  states  will  have 
recourse  to  the  "anarchical  remedy"  of  unilateral  denunciation.11  The 


7  Lauterpacht,  Private  Law  Sources  and  Analogies  of  International  Law,  167  ff., 
Brierly,  The  Law  of  Nations,  168  ff.;  also  his  article  "The  Obsolescence  of  Treaties," 
11  Grotius  Society  Transactions,  13  ff. 

8  Genet,  20  Rev.  Gin.  de  Droit  Int.  Pub.,  291,  Radoikovitch,  La  Revision  des 
Traites  et  le  Pacte  de  la  SocieU  des  Nations,  Chap.  3,  and  Noel  Baker  (Brit. 
Year  Book  of  Int.  Law  1925,  99)  who  remarks  that  in  spite  of  its  bad  name,  due  to 
abuses,  the  doctrine  is  "well  recognized  in  treaties  or  (customary)  international  law,  has 
been  effectively  and  justifiably  applied"  and  is  one  which  might  very  well  be  applied 
by  the  Permanent  Court  of  International  Justice.  Compare  in  the  same  sense  Keeton, 
ibid.,  1929,  110  ff. 

0  Op.  cit.,  167  ff.,  and  301;  also  his  Function  of  Law  in  the  International  Community, 
Chap.  12. 
lu  Revista  di  Diritto  Int.,  1907,  485. 
"Article  cited,  p.  291,  n.  17,  Brierly,  whose  attitude  is  like  that  of  Lauterpacht 
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criticism  that  there  are  no  judicial  decisions  upholding  the  validity  of 
the  rule  is  by  no  means  in  accordance  with  the  facts.  In  France  and 
England  the  analogous  doctrines  of  imprevision  and  frustration  are  an 
established  part  of  the  jurisprudence  of  those  countries  relative  to  con- 
tracts in  private  law.12  Principles  very  similar  to  that  of  rebus  sic  stantibus 
have  received  at  least  a  limited  recognition  in  the  private  law  and 
jurisprudence  of  Germany,13  Austria,14  Switzerland,  Czechoslovakia, 
Jugoslavia,  and  other  countries.15  In  virtue  of  the  doctrines  of  frustra- 
tion, imprevision,  and  similar  principles,  contracts  in  municipal  law  are 
rendered  obsolete  by  the  occurrence  of  certain  events  or  changes  of 
conditions,  or,  as  in  the  case  of  the  French  doctrine  of  imprevision,  a 
party  is  entitled  to  relief  from  the  courts  whenever  in  consequence  of 
unforeseen  changes  performance  would  be  a  hardship. 

As  applied  to  international  treaties,  the  doctrine  of  rebus  sic  stantibus 
has  been  recognized  by  national  tribunals  in  a  number  of  countries.  In 
the  United  States  it  was  so  recognized  by  the  federal  Court  of  Claims  in 
Hooper  v.  United  States,16  which  held  that  the  United  States  was  justified 
in  abrogating  the  treaties  concluded  with  France  in  1778,  in  part  on  the 
ground  of  an  essential  change  of  conditions  following  their  conclusion. 

The  Supreme  Court  of  Switzerland  in  1882  in  the  case  of  Lucerne  v. 
Aargau,  while  denying  the  right  of  unilateral  denunciation  on  account 

unsympathetic,  frankly  admits  that  when  owing  to  a  change  of  conditions  treaty  ob- 
ligations became  so  onerous  as  to  thwart  the  development  to  which  a  state  feels  itself 
entitled,  it  is  certain,  human  nature  being  what  it  is,  that  if  such  a  state  feels  itself 
strong  enough,  it  will  disregard  its  obligations  whether  it  has  a  legal  justification  or 
not.  "It  may  be,  therefore,  that  if  international  law  insists  too  rigidly  on  the  binding 
force  of  treaties,  it  will  merely  defeat  its  own  purpose  by  encouraging  their  violation." 
The  Law  of  Nations,  169. 

12  The  doctrine  of  imprevision  is  recognized  and  applied  by  the  French  Council  of 
State  but  not  by  the  Court  of  Cassation.  The  classic  case  is  that  of  Gaz  de  Bordeaux, 
Rec.  Sirey,  1916,  III,  p.  17.  As  to  the  doctrine,  see  Planiol,  2  Traite  Elem.  du  Droit 
Civil  (10th  ed.)  §1168  bis.,  Berthelemy,  Elem.  de  Droit  Admin.  (12th  ed.),  717, 
Hauriou,  Precis  de  Droit  Admin,  et  de  Droit  Public  (12  ed.),  1019,  Bruzin,  Essai 
sur  la  Notion  d'Imprevision  etc.  (1922),  and  Lapeyre,  L' Imprevision  dans  le  marches 
du  Gaz,  etc.  (1923). 

On  the  English  doctrine  of  frustration  see  Lord  Sumner's  remarks  in  the  case  of 
Hirji  and  others  v.  Cheong  Yue  SS.  Co.  Ltd.,  [1926]  A.  C.  509,  those  of  Mr.  Justice 
Russell  in  In  re  Badische  Co.  Ltd.,  [1921]  2  Chap.  379,  and  those  of  Lord  Parker 
in  Tamplin  SS.  Co.  v.  Anglo  Mexican  Co.,  [1916]  2  A.  C.  422.  The  doctrine  is  dis- 
cussed by  Brierly  and  Williams,  op.  cit.,  by  McNair,  "Terminaison  et  Dissolution  des 
Traites,"  22  Acad,  de  Droit  Int.,  Rec.  des  Cours,  475,  and  by  Lauterpacht,  The  Func- 
tion of  Law  in  the  International  Community,  273  ff. 

"  Herzfeld,  Die  Stellung  der  Clausula  rebus  sic  stantibus  im  biirgerlichen  Gesetz- 
buch  (1917),  27  ff.  «  Kaufmann,  op.  cit,  70  ff. 

M  Brug,  Die  Lehre  von  der  Clausula  rebus  sic  stantibus  im  privatrecht  (1915),  and 
C.  Hill,  The  Termination  of  Obsolete  Treaties  (unpublished)  p.  12. 

18  22  Ct.  CI.  408  (1887). 
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of  a  change  of  conditions,  in  that  particular  case,  nevertheless  admitted 
that  it  was  allowable  in  the  case  of  treaties  subjecting  one  state  to  a 
servitude  in  favor  of  another,  if  the  maintenance  of  the  treaty  in  force 
was  incompatible  with  the  vital  requirements  of  the  servient  state  or  if 
it  was  evident  that  the  continuation  of  the  state  of  things  existing  at 
the  time  of  the  conclusion  of  the  treaty  was  intended  by  the  parties  to 
be  a  condition  upon  which  they  entered  into  the  treaty.17  In  1928  the 
same  court  being  called  upon  to  decide  a  somewhat  similar  question  in 
the  case  of  the  Canton  of  Thurgau  v.  Canton  of  St.  Gallen15  while  deny- 
ing the  right  of  St.  Gallen  to  denounce  and  terminate  the  treaty,  re- 
affirmed its  conclusion  in  the  earlier  case  regarding  the  conditions  under 
which  treaties  creating  servitudes  may  be  terminated  by  the  unilateral 
action  of  the  servient  party.  In  this  case  the  court  found  that  the  change 
of  conditions  relied  upon  by  St.  Gallen  were  only  "trifling"  and  not  vital 
or  fundamental.  Again  in  the  case  of  Lepeschkin  v.  Gosweiller,19  decided 
in  1923,  involving  the  question  whether  a  Russian  national  domiciled  in 
France  could  invoke  article  17  of  the  Hague  Convention  of  July  17,  1905, 
relative  to  civil  procedure,  the  same  tribunal,  adverting  to  the  change  of 
conditions  which  had  taken  place  in  Russia  since  the  conclusion  of  the 
treaty,  declared  that  "a  profound  transformation  in  the  internal  legal 
order  of  a  state,  creating  a  situation  in  opposition  to  the  established 
order  in  all  other  European  states  gives  to  the  other  contracting  party  a 
right  to  withdraw  from  the  treaty  in  virtue  of  the  principle  of  public 
law  known  under  the  name  of  the  clausula  rebus  sic  stantibus,  whenever 
the  state  of  things  in  view  of  which  the  maintenance  of  the  treaty  was 
intended  by  the  parties  to  depend,  has  disappeared.  The  court,  how- 
ever, added  that  the  right  of  unilateral  denunciation  in  such  circumstances 
could  be  exercised  only  when  the  denouncing  state  "makes  its  will  known 
to  the  other  contracting  party  in  the  way  admitted  by  the  law  of  nations." 
The  parties  to  the  Hague  Convention  having  by  its  express  terms  the 
right  of  denunciation  there  was  no  reason  for  invoking  in  this  case  the 
principle  of  rebus  sic  stantibus  including  the  right  of  denunciation,  apart 
from  the  convention. 

A  German  decision  which  likewise  recognized  the  rule,  subject  to 
reservations,  was  that  of  the  Stattsgerichthof  of  June  25,  1925,  in  the  case 
of  Bremen  v.  Prussia20  in  which  Bremen  invoked  the  effect  of  certain 


17  Arrets  du  Tribunal  federal  Suisse,  1882,  Rec.  off.  t.  VIII,  p.  57,  and  the  comment 
of  Schindler  in  15  Am.  Jour,  of  Int.  Law,  164  ff.,  and  of  Kaufmann,  op.  cit.,  34. 

18  54  ibid.,  I,  188,  and  McNair  and  Lauterpacht,  Ann.  Dig.  of  Pub.  Int.  Law  Cases, 
1927-1928,  No.  289. 

19  Text  of  the  decision  in  9  Institut  Intermid.  Int.  1923,  1  ff.  and,  in  part,  in  Hud- 
son's Cases  on  Int.  Law,  100. 

20 112  Entscheidungen  des  Reichsgerichts  in  Civilsachen,  annex  p.  21,  36  Niemeyer's 
Zeitschrift,  426,  and  McNair  and  Lauterpacht  Ann.  Dig.,  1925-26,  No.  266. 
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changes  resulting  from  the  World  War  upon  its  shipping,  in  support  of 
a  petition  for  the  abrogation  or  modification  of  the  treaty  of  May  21, 
1904,  between  the  two  states.  Prussia  admitted  that  treaties  may  be 
abrogated  as  a  consequence  of  "fully  changed  conditions"  but  denied 
that  the  rule  rebus  sic  stantibus  was  applicable  to  this  particular  treaty. 
For  reasons  which  cannot  be  explained  here,  the  court  sustained  the 
reasoning  of  Prussia  and  denied  the  claim  of  Bremen.  It  admitted,  how- 
ever, that  "international  law  recognizes  to  a  large  extent  the  possibility 
of  the  termination  of  treaties  on  account  of  changed  circumstances,  in 
accordance  with  the  principle  rebus  sic  stantibus"  but  in  this  case  the 
change  of  circumstances  envisaged  by  the  rule  had  not  taken  place; 
consequently  the  rule  was  not  applicable.  In  the  Tax  Immunities  Case 
the  German  Reichsfinanzhof  in  1927  suggested  that  treaties  may  become 
obsolete  and  lose  their  obligatory  force  as  a  result  of  changed  conditions, 
but  since  there  was  no  rule  of  international  law  which  imposed  on  the 
Reich  an  obligation  to  take  over  the  treaty  engagements  of  Prussia,  the 
case  was  dismissed  for  that  reason  without  its  being  necessary  to  discuss 
the  effect  of  the  changed  conditions  upon  the  treaties  of  Prussia  involved 
in  the  case.21  In  1925  the  Mixed  Court  of  Egypt  and,  on  appeal  the 
Court  of  Appeal,  in  the  case  of  Rothschild  and  Sons  v.  The  Egyptian 
Government22  appears  to  have  recognized  the  rule  of  rebus  sic  stantibus 
as  a  principle  of  international  law  in  so  far  as  it  concerns  treaties  and 
contract  of  indefinite  duration. 

When  we  turn  to  the  jurisprudence  of  international  tribunals,  we 
find  that  there  are  few  cases  in  which  direct  pronouncements  have  been 
made  as  to  the  effect  of  changed  conditions  upon  treaty  obligations. 
In  the  Russian  Indemnity  Case  between  Russia  and  Turkey  in  1912  the 
Hague  Permanent  Court  of  Arbitration  had  before  it  a  plea  of  force 
majeure  resulting  from  certain  changes  in  the  financial  condition  of 
Turkey,  as  a  justification  by  Turkey  of  the  non-payment  by  her  of 
certain  sums  due  Russia  in  execution  of  a  treaty.  Although  the  tribunal 
did  not  find  that  the  change  of  conditions  was  sufficiently  serious  to 
justify  the  claim  of  force  majeure,  it  admitted  it  to  be  a  principle  of 
international  law  that  the  obligation  to  execute  a  treaty  ceases  when- 
ever, owing  to  a  change  of  circumstances,  performance  would  be  a  danger 
to  the  state.23 

Reference  may  be  made  in  this  connection  to  the  award  of  Professor 
Huber  in  the  Island  of  Palmas  Case,  holding  that  rights  may  cease  to 
exist  as  a  result  of  changes  in  the  development  of  the  rules  of  customary 

21  McNair  and  Lauterpacht,  op.  cit.,  1927-28,  No.  56. 

"McNair  and  Lauterpacht,  op.  cit.,  1925-26,  No.  14,  52  Clunet  (1925),  p.  1091 
and  53  ibid.  1926),  p.  754. 

23  Scott,  Hague  Court  Reports,  317. 
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international  law.  Specifically,  he  held  that  although  Spain  may  have 
acquired  what  was  then  a  valid  title  to  the  island  as  a  result  of  mere 
discovery  in  the  sixteenth  century,  the  title  thus  acquired  did  not  con- 
tinue to  exist  in  the  eighteenth  and  nineteenth  centuries  when  inter- 
national law  had  undergone  a  change  so  that  it  no  longer  recognized  the 
mere  fact  of  discovery,  without  being  followed  by  effective  occupation,  as 
conferring  title.24  This  case  differs  from  the  others  discussed  in  this 
article,  in  that  it  is  not  concerned  with  the  effect  of  changed  conditions 
on  treaty  obligations  but  with  the  possible  effects  of  changes  in  cus- 
tomary international  law,  upon  existing  legal  rights  in  general.  The 
analogy  between  the  principles  involved  in  the  two  types  of  cases  is  not, 
however,  difficult  to  see. 

As  is  well  known,  the  rule  of  rebus  sic  stantibus  was  invoked  and 
defended  by  France  in  the  case  of  the  Tunis  and  Morocco  nationality 
decrees,  before  the  Permanent  Court  of  International  Justice.  The  court, 
however,  did  not  find  it  necessary  in  reaching  its  decision  on  the  question 
actually  involved,  to  express  an  opinion  on  the  validity  or  merits  of  the 
rule.25  France  again  brought  the  question  before  the  same  court  in  the 
case  of  the  Free  Zones  of  Upper  Savoy  and  Gex,2*  basing  her  contention 
briefly  on  the  change  of  conditions  subsequent  to  the  conclusion  of  the 
treaties  of  1815— a  change  resulting  in  the  main  from  the  establishment 
by  Switzerland  of  a  federal  customs  regime  in  1849  thus  transforming 
the  free  trade  regime  of  Geneva  into  a  high  protective  tariff  system. 
'That  which  had  been  stipulated  to  the  profit  principally  of  Geneva  by 
the  treaties  of  1815  was  extended  to  all  of  Switzerland."  Furthermore, 
certain  natural  economic  changes  not  due  to  Swiss  legislation  had 
altered  the  original  purpose  for  which  the  Free  Zones  had  been  created. 
France  expressly  disclaimed,  however,  any  intention  of  asserting  the  right 
of  unilateral  denunciation;  she  only  asked  the  court  to  declare  that  the 
treaty  provisions  of  1815  relative  to  the  Free  Zones  had  lapsed  because 
of  the  changed  conditions— this  in  accordance  with  par.  2  of  article  435 
of  the  Treaty  of  Versailles  which  recognized  that  the  stipulations  of 
the  treaties  of  1815  concerning  the  Free  Zones,  were  "no  longer  con- 
sistent with  present  conditions." 

As  in  the  nationality  decrees  case,  the  court  was  able  to  reach  its 
decision  without  making  a  direct  pronouncement  on  the  merits  of  the 
principle  rebus  sic  stantibus.  France  having  failed  to  produce  sufficient 
proof  of  her  contention  that  the  Free  Zones  had  been  created  in  view 
of  and  because  of  the  existence  of  a  particular  state  of  things,  and  this 

*  Text  of  the  award  in  22  Am.  Jour,  of  Int.  Law,  867  ff.  (1928). 
"Advisory  opinion  no.  4,  Pubs,  of  the  Court,  ser.  B,  p.  29  and  the  argument  of 
M.  de  Lapradelle,  ibid.,  ser.  C,  No.  2,  pp.  140  and  187. 
"  Ibid.,  ser.  A,  Nos.  22  and  24. 
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state  of  things  having  disappeared  as  a  result  of  certain  changes,  she 
was  entitled  to  have  the  court  declare  the  treaty  stipulations  of  1815 
as  having  lapsed,  it  was 

unnecessary  for  the  Court  to  consider  any  of  the  questions  of  principle  which 
arise  in  connection  with  the  theory  of  the  lapse  of  treaties  by  reason  of  a  change 
of  circumstances,  such  as  the  extent  to  which  the  theory  can  be  regarded  as 
constituting  a  rule  of  international  law,  the  occasions  on  which  and  the  method 
by  which  effect  can  be  given  to  the  theory  if  recognized,  and  the  question  whether 
it  would  apply  to  treaties  establishing  rights  such  as  that  which  Switzerland 
derived  from  the  treaties  of  1815  and  1816. 

Nevertheless,  the  court  admitted  that  in  performing  its  function  it  "must 
have  regard  to  all  facts  antecedent  to  the  Treaty  of  Versailles,"  and 
particularly  the  establishment  of  the  federal  customs  in  1849.  These 
facts,  it  added,  were  clearly  relevant  to  the  question  submitted  to  the 
court,  in  that  they  explain  the  conclusion  drawn  by  the  high  contracting 
parties  [to  the  Treaty  of  Versailles]  that  the  treaties  of  1815  were  no 
longer  consistent  with  present  conditions.  Adhoc  Judge  Dreyfus  in  a 
dissenting  opinion,  criticized  the  court  for,  after  having  admitted  that 
the  changes  which  took  place  were  clearly  relevant  in  the  case,  in  that 
they  had  led  the  powers  signatory  to  the  Treaty  of  Versailles  to  declare 
(in  article  435)  the  stipulations  concerning  the  Free  Zones  were  no 
longer  consistent  with  present  conditions,  refused  to  declare,  as  it  was 
logically  bound  to  do,  that  the  treaties  had  lapsed  as  a  result  of  the 
changes.  Clearly  the  decision  in  this  case  is  no  authority  for  the  view  that 
the  rule  rebus  sic  stantibus  is  not  a  recognized  principle  of  international 
practice;  it  is  rather  an  opinion  that  in  this  case  it  was  not  established 
by  the  party  invoking  it  that  the  maintenance  of  the  treaty  concessions 
in  question  were  intended  by  the  parties  to  depend  upon  the  continua- 
tion without  change  of  the  state  of  things  existing  at  the  time  of  the 
conclusion  of  the  treaties. 

From  this  brief  review  of  the  jurisprudence  several  conclusions  may 
be  drawn.  In  the  first  place,  it  shows  an  increasing  disposition  on  the 
part  of  municipal  courts  to  recognize  and  apply  the  principle  rebus  sic 
stantibus  under  one  name  or  another,  in  the  interpretation  of  contracts 
in  private  law.  Secondly,  it  shows  that  national  tribunals  in  various 
countries  (e.  g.,  the  United  States,  Switzerland,  Germany,  and  Egypt) 
have  admitted  the  validity  of  the  principle  in  respect  to  international 
treaties  and  that  in  some  instances  they  have  even  gone  to  the  length 
of  admitting  the  right  of  unilateral  denunciation  under  certain  circum- 
stances. So  far  as  is  known  to  the  author,  no  tribunal  has  ever  denied 
that  the  binding  force  of  treaties  may  be  affected,  even  to  the  extent 
of  being  rendered  obsolete  by  certain  changes  of  conditions  occurring 
subsequent  to  their  conclusion  if  the  cause  of  the  change  is  independent 
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of  the  will  of  the  party  invoking  the  rule.  When  national  tribunals  have 
refused  to  give  effect  to  the  rule,  it  has  been,  not  because  they  denied  its 
validity,  but  because  in  their  opinion  it  was  inapplicable  for  one  reason 
or  another  in  the  particular  case  before  the  tribunal.  In  some  cases 
(e.g.,  Bremen  v.  Prussia  and  the  Russian  Indemnity  Case)  the  party 
against  which  it  was  invoked  admitted  the  validity  of  the  principle 
although  it  denied  the  applicability  of  the  rule  in  the  particular  case 
before  the  court. 

In  the  third  place,  while  no  international  tribunal  appears  to  have 
ever  applied  the  rule  in  a  particular  case,  none  has  ever  denied  that  it 
is  one  which  may  be  invoked  in  a  proper  case.  Lauterpacht,  whose 
attitude  toward  the  doctrine  is,  as  stated  above,  generally  unsympathetic, 
admits  that  "in  fact,  in  those  few  instances  in  which  the  doctrine  has 
been  invoked  before  international  tribunals,  there  has  been  no  disposi- 
tion to  reject  it  outright."27 

It  is  to  be  hoped  that  before  long  the  Permanent  Court  of  International 
Justice  will  have  occasion  and  will  not  fail  to  take  advantage  of  it,  to 
express  a  definite  opinion  on  those  aspects  of  the  principle  to  which  it 
referred  in  the  Free  Zones  Case  as  being  unnecessary  for  it  to  consider 
in  that  case.  An  opinion  from  an  international  tribunal  of  such  high 
authority  would  be  very  helpful  in  view  of  the  prospect  that  in  the 
years  to  come  the  principle  of  rebus  sic  stantibus  will  be  invoked  with 
increasing  frequency. 

It  is  impossible  in  this  article  to  review  the  practice  regarding  the 
application  of  the  rule  rebus  sic  stantibus.  It  may  be  stated,  however, 
that  in  recent  years  it  has  been  invoked  with  increasing  frequency,  either 
by  name  or  in  principle,  in  support  of  demands  for  the  revision  of 
treaties  or  as  a  justification  of  unilateral  acts  declaring  them  already 
terminated.  It  has  been  invoked  in  support  of  one  or  the  other  of  these 
positions  by  the  governments  of  the  United  States,  France,  Germany, 
certain  of  the  German  states,  Switzerland,  and  certain  of  the  Swiss 
Cantons,  Austria-Hungary,  Russia,  China,  Turkey,  and  the  Irish  Free 
State.  It  has  also  frequently  been  appealed  to  by  jurists,  writers,  and 
other  persons  in  their  private  capacity  without  their  governments  having 
officially  invoked  it.  Governments  against  which  it  was  invoked  have 
generally  denied  that  the  changes  alleged  had  actually  occurred  or  if  so, 
that  the  rule  was  applicable  in  the  particular  case.  But  instances  are  by 
no  means  lacking  in  which  those  same  governments  on  other  occasions 
invoked  it  in  their  own  behalf.  So  far  as  is  known  to  the  author  Japan  is 
the  only  state  which  has  ever  positively  and  emphatically  rejected  in  toto 
the  rule  as  having  no  place  either  in  international  law  or  international 


87  The  Function  of  Law  in  the  International  Community,  278,  n.  1. 
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practice.28  It  may  be  remarked,  however,  that  Japan  had  herself  earlier 
relied  upon  the  rule,  and  with  success,  in  support  of  her  demand  for 
the  revision  of  her  treaties  according  extra-territorial  privileges  to  the 
western  powers. 

In  a  considerable  number  of  instances  the  powers  against  which  the 
rule  was  invoked,  while  denying  at  the  time  that  the  changes  alleged 
had  in  fact  occurred  or  if  so  that  they  were  the  type  of  changes  envisaged 
by  the  rule,  nevertheless  ultimately  conceded  or  acquiesced  in  the 
demands  of  the  party  invoking  it  and  consented  to  a  revision  or  termina- 
tion of  the  treaty.  This  was  true,  wholly  or  in  part,  of  the  Black  Sea  and 
Batoum  Cases,  the  St.  Gothard  Railway  Tunnel  Case,  the  annexation  of 
Bosnia  and  Herzegovina,  the  termination  of  the  treaty  of  1907  guaran- 
teeing the  integrity  of  Norway,  the  Clayton-Bulwer  treaty,  the  termina- 
tion of  the  Turkish  Capitulations,  the  French  claims  in  the  case  of  the 
nationality  decrees  in  Tunis  and  Morocco,  and  the  case  of  the  Chinese 
denunciation  of  the  Belgian  treaty  of  November  2,  1865. 

It  may  also  be  remarked  in  this  connection  that  the  government  of 
Soviet  Russia  has  recently  succeeded  in  inducing  Turkey,  Persia,  China, 
and  Japan  to  conclude  new  treaties  with  it  (1921-1925)  by  which  those 
countries  accepted,  in  some  degree  at  least,  the  Russian  point  of  view 
as  to  the  effect  of  the  changed  conditions  in  Russia  upon  her  pre- 
revolutionary  treaties  with  those  countries.  Thus  by  the  new  treaties 
with  China,  Turkey,  and  Persia  it  was  agreed  that  the  old  treaties  no 
longer  corresponded  with  the  mutual  interests  of  the  parties  and  they 
were,  therefore,  abrogated.  By  the  treaty  with  Japan  it  was  agreed  that 
with  the  exception  of  the  treaty  of  Portsmouth  of  September  5,  1905, 
all  the  existing  treaties  concluded  between  the  two  countries  prior  to 
November  7,  1917,  should  be  "reexamined"  at  a  conference  subsequently 
to  be  held  and  that  they  should  be  considered  as  subject  to  revision  or 
annulment,  as  the  altered  circumstances  might  require.29  It  may  also  be 
mentioned  that  the  Soviet  point  of  view  was  recognized  by  the  govern- 
ment of  France  which  notified  the  government  of  Russia  at  the  time  of 
France's  de  jure  recognition  of  the  Soviet  government  in  1924  that  until 
a  new  general  treaty  was  concluded  between  the  two  countries,  existing 
treaties  would  be  considered  as  not  being  in  force.30 

28  See  the  Japanese  note  of  April  27,  1929,  to  the  Chinese  government,  apropos  of 
China's  claim  of  right  to  terminate  her  treaty  of  July  21,  1896,  with  Japan  because 
of  changed  conditions,  and  after  Japan  had  refused  her  request  for  revision.  XII 
Chinese  Social  Science  Review,  pub.  docs.,  pp.  72-74  (1928);  XIII  ibid.,  pub.  docs., 
pp.  59-61,  and  C.  Hill,  op.  cit.,  187. 

"Texts  of  these  treaties  in  114  British  and  French  State  Papers,  901,  118  ibid.,  990, 
122  ibid.,  894,  and  34  L.  of  N.  Treaty  Series  866.  Their  provisions  are  summarized 
by  Mirkine-Guetzevitch  in  2  Rev.  de  Droit  Int.,  1039  ff.  (1928). 

"  53  Clunet  671  and  673. 
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Finally,  it  may  be  remarked  that  certain  great  multipartite  treaties  have 
recognized  the  principle  of  rebus  sic  stantibus.  Thus  article  31  of  the 
Treaty  of  Versailles  required  Germany  to  recognize  that  the  treaties  of 
April  19,  1839,  for  the  neutralization  of  Belgium  "no  longer  conform  to 
the  requirements  of  the  situation,"  and  to  consent  to  their  abrogation. 
Likewise  by  article  435  of  the  same  treaty  the  high  contracting  parties 
recorded  their  agreement  that  the  stipulations  of  treaties  of  1815  con- 
cerning the  Free  Zones  of  Upper  Savoy  and  Gex  were  "no  longer 
consistent  with  present  conditions."  The  Covenant  of  the  League  of 
Nations,  while  affirming  in  its  preamble  the  principle  of  pacta  sunt 
servanda  (see  its  injunction  as  to  "a  scrupulous  respect  for  all  treaty 
obligations  in  the  dealings  of  organized  powers  with  one  another"),  at  the 
same  time  recognized  in  Article  19  the  necessity  of  treaty  revision  from 
time  to  time  as  an  essential  condition  of  international  peace.  This  article 
declares  that  the  Assembly  may  from  time  to  time  "advise  the  recon- 
sideration (in  French,  "inviter  les  membres  de  la  societe  a  proceder  a  un 
nouvel  examen")  of  treaties  which  have  become  inapplicable,  and  the  con- 
sideration of  international  conditions  whose  continuance  might  endanger 
the  peace  of  the  world."  Many  writers  interpret  this  article  as  a  definite 
recognition  of  the  principle  of  rebus  sic  stantibus  and  an  attempt  "to 
regularize  the  play"  of  the  clause  which  enunciates  it.31  The  term 
"inapplicable"  was  interpreted  by  a  committee  of  jurists  appointed  by  the 
Assembly  of  the  League  in  1921  to  have  reference  to  treaties  the  execu- 
tion of  which  has  ceased  to  be  reasonably  possible  (quand  il  est  hors  du 
domaine  des  possibilites  raisonnables  de  les  appliquer),  in  consequence  of 
a  radical  change  in  the  state  of  things  existing  at  the  time  they  were 
concluded.32  In  short  a  treaty  is  "inapplicable"  whenever  it  is  one  against 
the  continuance  of  which  the  rule  rebus  sic  stantibus  may  be  legitimately 
invoked. 

In  conclusion  it  may  be  said  that  the  principle  underlying  the  rule 
rebus  sic  stantibus  is  a  just  and  necessary  one,  especially  in  this  age 
when  far  reaching  changes  are  constantly  taking  place  in  the  national 
and  international  life  of  states.  This  is  admitted  by  practically  all  writers, 
even  by  those  who  criticize  it  on  the  ground  that  in  the  present  state  of 
the  development  of  international  law  it  lacks  a  juridical  foundation  and 


11  Wigniolle,  La  Societe  des  Nations  et  la  Revision  des  Traites,  32  ff.,  Goellner, 
La  Revision  des  Traites  dans  la  Regime  de  la  Societe  des  Nations,  95,  Radoikovitch, 
La  Revision  des  Traites  et  le  Facte  de  la  Societi  des  Nations,  232  ff.,  Fauchille,  Traite 
de  Droit  Int.  Pub.,  Part  3,  p.  393,  Larnande,  La  Societe  des  Nations,  40,  Scelle,  Le 
Facte  des  Nations,  158,  Bouffall,  Rev.  de  Droit  Int.  et  de  Ldg.  ComparSe,  891  ff. 
(1928),  and  Potter,  The  Revision  of  Treaties,  3  Geneva  Special  Studies,  No.  9,  p.  9 
(1932). 

*  Records  of  the  Second  Assembly,  Plenary  Meetings,  446. 
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is  not  yet  sanctioned  by  a  settled  jurisprudence  and  practice.  Its  principal 
weakness  lies  in  the  inherent  difficulty  of  its  application,  due  in  the 
main  to  the  imperfect  organization  of  the  community  of  nations,  and 
particularly  the  lack  of  a  common  tribunal  or  other  authority  competent 
to  interpret  and  apply  it  when  it  is  invoked  by  states  as  a  justification 
for  the  revision  or  termination  of  treaties.  That,  however,  is  a  defect  of 
procedure  and  not  of  principle;  the  merits  of  the  rule  as  a  principle 
underlying  a  system  of  just  and  harmonious  international  relations  are 
not  affected  by  any  procedural  difficulties  in  its  application.  One  of  the 
tasks  of  the  future  is  to  organize  the  principle  and  devise  a  method  by 
which  it  can  be  applied  in  practice  without  impairing  or  subverting  that 
other  fundamental  principle,  pacta  sunt  servanda,  which  is  the  basis 
of  all  orderly  and  stable  international  relations. 


XXIII 

THE  OUTLOOK  FOR  THE  LAW  OF  WAR 
AND  OF  NEUTRALITY* 

I  have  been  asked  to  say  something  about  the  outlook  for  the  law  of 
war  and  of  neutrality.  I  will  begin  by  saying  that  if  you  take  a  look  at 
the  development  of  International  Law  during  the  last  fifty  or  seventy- 
five  years  you  will  be  struck  by  the  difference  of  emphasis  which  has  been 
placed  upon  the  law  of  war  and  peace.  Prior  to  the  World  War  the 
preponderance  of  effort  in  the  development  of  International  Law  was 
directed  towards  the  codification  of  the  law  of  war.  The  second  so-called 
Hague  Peace  Conference,  with  its  eleven  conventions  dealing  with  war 
and  only  two  with  matters  of  peace,  furnished  a  striking  illustration  of 
the  truth  of  this  statement. 

Since  the  World  War,  however,  the  tendency  has  been  in  the  other 
direction.  There  has  been  a  disposition  to  neglect  the  law  of  war  and 
to  abandon,  in  the  main,  further  effort  to  rehabilitate  and  strengthen  it. 
As  everyone  knows,  the  law  of  war  was  very  much  discredited  by  the 
events  of  the  World  War.  Mankind  generally  lost  faith  in  its  utility. 
Many  persons  spoke  of  it  more  or  less  contemptuously  as  the  "so-called" 
law  of  war,  as  if  a  rule  of  conduct  embodied  in  a  convention  dealing 
with  war  is  any  less  a  rule  of  law  than  one  embodied  in  a  convention 
dealing  with  matters  of  peace.  University  professors  dropped  the  subject 
from  their  courses,  and  even  text  writers  omitted  it  from  their  books, 
or  at  least  passed  it  over  very  lightly.  As  you  know,  the  curatorium  of 
The  Hague  Academy  of  International  Law  has  not  permitted  the  law  of 
war  to  be  discussed  at  any  of  the  sessions  of  the  Academy;  I  believe  the 
only  exception  was  made  in  the  case  of  Professor  Higgins,  who  was 
allowed  to  give  several  lectures  dealing  with  the  law  of  maritime  war- 
fare. But  apart  from  that  exception  you  will  not  find  in  the  fifty  volumes 
containing  the  lectures  of  The  Hague  Academy  any  discussion  of  the 
law  of  war. 

The  critics  tell  us  that  the  World  War  demonstrated  that  the  law  of 
war  has  no  real  utility,  that  it  was  not  observed  by  the  belligerents 
during  that  war  except  in  so  far  as  their  own  military  interest  permitted, 
and  that  it  will  not  be  observed  in  the  wars  of  the  future.  It  is  argued, 
therefore,  that  it  should  be  relegated  to  the  limbo  of  discredited  un- 
realities, and  that  it  would  be  far  better  if  the  world  from  now  on  would 
devote  its  time  and  effort  to  building  up  a  law  of  peace  under  which 


From  the  Transactions  of  the  Grotius  Society,  Vol.  XXII  (1936). 
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war  would  be  outlawed  and  therefore  there  would  be  no  need  for  rules 
to  regulate  its  conduct. 

There  were  many  optimistic  souls  at  the  close  of  the  World  War  who 
allowed  themselves  to  be  deluded  with  the  belief  that  we  were  through 
with  war,  that  the  World  War  was  fought  to  end  war,  and  that  therefore 
we  need  not  concern  ourselves  any  longer  with  the  task  of  formulating 
rules  for  the  conduct  of  warfare.  Frankly,  I  do  not  share  those  views 
either  as  to  the  prospect  of  peace  in  the  future  or  as  to  the  lack  of  the 
utility  of  laws  of  war.  If  I  could  see  any  reasonable  prospect  that  war 
is  likely  to  be  effectively  outlawed  in  the  near  future  I  should  be  quite 
ready  to  join  with  my  pacifist  friends,  whom  I  have  no  desire  to  desert, 
in  abandoning  any  further  attempt  to  regulate  its  conduct.  But  while  I 
am  an  idealist  I  am  at  the  same  time  a  realist,  and  I  cannot  see  any 
prospect  that  we  are  on  the  eve  of  a  happy  and  glorious  age  of  universal 
peace. 

That  being  the  case,  I  can  see  no  reason  why,  if  we  cannot  achieve 
the  ideal,  namely,  the  abolition  of  war,  we  should  abandon  all  further 
effort  to  humanise  it  as  far  as  is  possible  by  means  of  legal  rules.  I  agree 
fully  with  the  opinion  expressed  by  Professor  Lauterpacht  in  his  recent 
edition  of  the  second  volume  of  Oppenheim's  International  Law,  where 
he  says,  in  substance,  that  for  the  present  at  any  rate  we  shall  have  to 
regard  the  law  of  war  as  a  part  of  International  Law  and  therefore  as  a 
legitimate  object  for  scientific  study. 

The  assertion  that  the  law  of  war  broke  down  during  the  World  War 
and  that  its  prescriptions  proved  to  be  nothing  but  scraps  of  paper,  is  in 
my  judgment  entirely  too  sweeping.  Similar  accusations  have  been  made 
against  the  law  of  war  in  all  the  great  wars  of  the  past.  They  were 
particularly  numerous  at  the  close  of  the  Napoleonic  wars,  and  there  is 
no  reason  to  suppose  that  they  will  be  lacking  in  the  wars  of  the  future. 
There  were,  of  course,  violations  of  the  law  during  the  World  War- 
some  very  shocking  ones— but  they  prove  nothing  against  the  validity 
or  existence  of  the  law,  nor  do  they  prove  that  the  law  did  not  serve  a 
useful  purpose  in  restraining  the  conduct  of  the  belligerents  and  in 
humanising  to  some  extent  its  character. 

I  venture  to  say  that  it  was  one  of  the  striking  evidences  of  the  utility 
of  the  law  of  war  that  there  was  a  feeling  among  all  the  belligerents 
that  it  was  binding  upon  them  and  that  not  one  of  them  ever  denied 
its  existence.  Whenever  a  charge  was  made  against  a  belligerent  for 
having  violated  the  law  he  promptly  denied  the  charge,  or  admitted  it 
and  pleaded  in  defence  of  his  conduct  some  legal  or  moral  justification. 
No  belligerent  during  the  World  War  ever  repudiated  a  rule  of  Inter- 
national Law  if— and  this  qualification  must  be  emphasised— the  rule  was 
one  which  was  clearly  in  force  and  therefore  binding  upon  belligerents 
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and  if  it  was  one  concerning  which  there  were  no  divergences  of  opinion 
as  to  its  meaning;  that  is,  if  there  was  no  difference  of  opinion  among 
opposing  belligerents  as  to  what  the  law  required  and  what  it  forbade. 
All  belligerents  appealed  to  the  law  of  war  in  defence  of  their  own 
conduct  or  to  support  charges  which  they  made  against  their  enemies 
for  having  violated  the  law.  Neutrals  likewise  invoked  it  in  support  of 
their  claims  for  reparation  in  consequence  of  violations  of  the  law  by 
belligerents.  What  better  evidence  could  you  desire  of  the  recognition 
that  International  Law  was  really  law? 

Sometimes  the  accusations  of  non-conformity  to  the  law  were  false, 
as  they  frequently  are  in  time  of  war.  Sometimes  the  charge  was 
admitted  and  the  belligerent  defended  his  violation  of  the  law  on  the 
ground  of  reprisal;  that  is  to  say,  because  he  believed  that  his  enemy 
had  already  violated  the  rule,  or  some  other  rule,  and  that  therefore  he 
was  released  from  the  obligation  to  conform  to  it.  Sometimes  the 
belligerent  was  able  to  plead  that  the  particular  convention  which  he 
was  charged  with  having  violated  was  not  in  force  because  it  had  never 
been  ratified  by  all  the  belligerents  as  required  by  its  own  terms.  There 
were  numerous  cases  of  that  kind  during  the  World  War.  Sometimes 
there  were  differences  of  opinion  between  belligerents  as  to  the  meaning 
of  a  particular  convention  or  custom;  that  is,  as  to  what  it  required  or 
forbade;  therefore  when  a  belligerent  acted  upon  his  own  interpretation 
of  what  the  law  required  or  forbade  it  was  not  just  to  charge  him  with 
having  violated  the  law. 

I  hazard  the  statement— and  I  hope  it  will  not  shock  you— that  there 
was  a  much  greater  disposition  among  belligerents  generally  during  the 
World  War  to  observe  the  law  than  they  have  ever  been  given  credit  for. 
I  venture  to  say  on  the  basis  of  a  careful  study  of  the  subject  that,  on 
the  whole,  there  was  an  honest  desire  among  the  belligerents  to  con- 
form to  the  law  whenever,  I  repeat,  there  was  no  doubt  in  their  minds 
that  the  law  was  in  force  and  therefore  binding  on  them.  I  believe, 
considering  the  large  number  of  belligerents  engaged  in  the  World  War, 
the  vast  area  of  operations,  military,  naval,  and  aerial,  the  large  number 
of  men  engaged  in  the  war,  either  as  soldiers  or  in  other  capacities,  that 
the  number  of  deliberate  violations  of  the  law  was  not  proportionately 
in  excess  of  those  in  earlier  wars. 

At  the  same  time,  in  my  opinion,  the  law  of  war  did  serve  a  useful 
purpose  during  the  World  War— and  I  find  myself  wondering  what 
would  have  been  the  character  of  the  World  War  if  there  had  been  no 
rules  which  belligerents  regarded  as  binding  upon  them.  The  war  did 
undoubtedly  reveal  some  of  the  striking  weaknesses  of  the  law  and  the 
need  for  revision  and  restatement.  It  showed,  for  example,  that  as  to 
many  matters  there  were  no  rules  of  law  at  all;  as  to  others  it  showed 
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that  the  rules  were  inadequate  or  illogical  and  ill-adapted  to  the  condi- 
tions under  which  that  war  was  carried  on;  as  to  others  still  it  showed 
the  existence  of  a  wide  divergence  of  opinion  as  to  what  the  law 
required  and  what  it  forbade.  We  must  never  overlook  the  fact  that 
the  World  War  was  carried  on  under  conditions  and  with  the  use  of 
instruments  quite  unlike  those  of  former  wars.  As  a  result,  many  dis- 
tinctions which  had  grown  up  under  earlier  conditions  were  illogical; 
indeed,  some  of  them  were  absurd.  If  I  had  time  I  could  mention  some 
of  them. 

The  fact  of  the  matter  is  the  law  of  war  was— and  it  is  even  more  so 
now— in  a  somewhat  chaotic  state,  and  when  the  next  great  war  comes, 
if  unhappily  it  does  come— it  will  have  to  be  carried  on  in  large  measure 
without  rules  that  have  been  agreed  upon,  or  with  rules  which  have  not 
been  settled  and  as  to  the  meaning  of  which  there  has  been  no  agree- 
ment. As  to  air  warfare  I  think  we  can  say  that  there  is  practically  no 
conventional  International  Law  dealing  with  it  except  what  is  found  in 
the  so-called  Geneva  Gas  Protocol  of  1925,  relative  to  the  use  of  gases 
and  bacteriological  substances  by  aircraft.  The  old  Hague  declarations 
regarding  the  launching  of  projectiles  or  bombs  from  aircraft,  even  if 
they  are  in  force  to-day,  are  of  no  value.  As  to  the  Geneva  Gas  Protocol, 
some  of  the  most  important  countries  of  the  world,  among  them  the 
United  States,  will  not  even  be  bound  by  its  modest  prohibitions  because 
they  have  never  ratified  the  Protocol. 

When  we  turn  to  maritime  warfare,  we  find  that  the  rules  are  so 
unsettled  that  it  is  difficult  for  anyone  to  say  precisely  what  the  law  is 
in  regard  to  many  of  the  most  important  aspects  of  maritime  warfare. 
The  whole  field  is  one  of  controversy  and  disagreement. 

In  view  of  that  situation  I  venture  to  raise  the  question  whether  the 
world  ought  not  to  make  a  serious  effort  considering  that  another  great 
war  is  at  least  a  possibility,  to  reach  an  agreement  regarding  the  rules 
by  which  that  war,  if  and  when  it  comes,  should  be  carried  on.  I  know 
that  I  shall  have  many  opponents,  who  will  say  that  it  would  be  a 
waste  of  time  to  try  to  re-formulate  the  rules  of  warfare.  They  will  point 
to  the  second  Hague  Peace  Conference,  which  gave  us  the  somewhat 
depressing  spectacle  of  a  great  international  conference  called  to  pro- 
mote the  cause  of  peace,  turning  out  eleven  conventions  dealing  with  the 
conduct  of  war,  and  only  two  that  have  any  direct  relation  to  peace. 

So  widespread  was  this  feeling  of  pessimism,  this  feeling  that  it  would 
be  a  barren  and  wasteful  task  to  attempt  to  reformulate  the  law  of  war, 
that  since  the  World  War  nearly  every  proposal  that  has  been  made  to 
take  up  this  matter  has  met  with  an  unfavorable  reception.  You  will 
recall  that  in  1928  Senator  Borah  proposed  the  calling  of  an  international 
conference  to  re-formulate  and  re-state  the  laws  of  maritime  warfare, 
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which,  as  he  correctly  pointed  out,  are  in  a  chaotic  state,  but  he  found 
almost  no  supporters. 

Well,  what  is  the  present  situation?  If  we  should  have  another  great 
war,  which  God  forbid,  many  of  the  controversies  which  were  raised 
between  opposing  belligerents  and  between  belligerents  and  neutrals 
during  the  last  war  as  to  what  the  law  permitted  and  what  it  forbade 
would  be  revived,  perhaps  in  more  dangerous  and  irritating  form.  Not 
one  of  the  major  controversies  of  this  kind  that  arose  during  the  War 
has  ever  been  settled,  either  by  the  treaties  of  peace  or  by  any  post-war 
treaty.  You  will  recall  the  dangerous  controversy  between  the  United 
States  and  Great  Britain  regarding  alleged  British  violations  of  the 
rights  of  the  United  States  as  a  neutral.  After  all  that  controversy  what 
was  the  settlement?  In  1927  the  two  Governments  concluded  an  agree- 
ment by  which  the  United  States  abandoned  her  claims  against  Great 
Britain  for  reparation  on  account  of  these  alleged  violations  of  American 
rights,  but  the  agreement  went  on  to  say  that  each  of  the  High  Contract- 
ing Parties  reserved  its  right  to  maintain  in  the  future  its  traditional 
views  regarding  the  rights  of  belligerents  and  neutrals.  So  when  the 
next  war  comes,  if  the  United  States  maintains  her  traditional  views,  and 
Great  Britain  hers,  we  shall  have  all  this  old  controversy  over  again. 
Nothing  has  been  settled. 

Therefore  it  seems  to  me  that  we  ought  not  to  abandon  all  further 
effort  to  re-state,  revise,  rehabilitate,  and  strengthen  the  law  of  war. 
I  believe  that  with  all  its  defects,  with  all  its  weaknesses,  it  has  a  utility 
which  is  worth  preserving.  Manifestly,  there  is  an  advantage  in  having 
legal  rules  dealing  with  the  rights  and  duties  of  belligerents  and  neutrals. 
If  there  are  such  rules  the  belligerent  or  neutral  who  violates  them  can 
be  held  responsible  for  wrongs  suffered  in  consequence  thereof  by  the 
other  party,  whereas  if  there  are  no  legal  rules  there  can  be  no  legal 
responsibility,  since  there  is  no  law  which  can  be  invoked  by  the  injured 
belligerent  or  neutral  in  support  of  his  claim  for  reparation. 

I  realise  that  the  task  of  re-stating,  revising,  and  re-adapting  the  law 
of  war  to  bring  it  in  harmony  with  present-day  condition  is  a  very  large 
one;  but  I  believe  that  it  is  not  impossible  to  improve  it  and  increase 
its  utility.  Some  very  notable  successes  have  been  achieved  in  the  past, 
and  I  believe  that  if  Governments  will  approach  the  task  in  a  spirit  of 
compromise,  in  a  spirit  of  give  and  take,  and  with  a  full  appreciation  of  its 
seriousness  and  urgency,  very  great  progress  can  be  achieved. 

The  Law  of  Neutrality 

I  should  like  to  say  a  few  words  on  the  outlook  for  the  law  of  neutrality. 
The  law  of  neutrality,  like  the  law  of  war,  is  very  much  unsettled.  It  is 
in  a  state  of  flux,  if,  indeed,  it  is  not  facing  a  crisis,  and  old  conceptions 
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and  old  practices  are  being  challenged.  Governments  here  and  there  are 
seriously  studying  the  question  of  what  should  be  their  own  policies  in 
so  far  as  they  are  competent  under  municipal  law  to  determine  what 
their  policies  shall  be,  and  some  countries,  like  the  United  States,  are 
enacting  new  legislation  by  which  they  are  abandoning  old  traditions 
and  claims  of  right  which  they  once  insisted  upon  and  even  fought  to 
uphold. 

I  have  no  time  to  dwell  upon  the  defects  and  weaknesses  of  the  old 
law  of  neutrality,  except  to  say  that,  as  I  see  it,  it  had  two  major  defects. 
The  first  was  that  during  the  World  War  it  proved  insufficient  to  enable 
States  which  desired  to  keep  out  of  the  war  to  do  so,  and  in  the  second 
place,  I  think  the  events  of  that  war  showed  conclusively  that  the  rules 
of  neutrality  as  observed  by  neutrals  generally  did  not  always  ensure  a 
bona  fide  neutrality  such  as  the  best  standards  of  morality  and  good 
faith  to-day  require.  I  think  some  countries,  among  them  my  own,  insisted 
upon  rights  of  neutrality  which  were  inconsistent  with  strict  impartiality 
and  which  they  are  now  prepared  to  abandon. 

As  all  of  you  know,  the  whole  idea  of  neutrality  to-day  is  being 
attacked  by  men  who  argue  that  there  is  no  place  for  it  in  the  modern 
world.  When  two  or  more  States  go  to  war  the  rights  and  interests  of 
the  whole  family  of  nations  are  involved,  and  no  State,  they  say,  can 
justly  remain  aloof  and  act  as  an  indifferent  spectator.  Opinions  like 
this  have  been  expressed  by  some  very  notable  persons  in  late  years. 
President  Wilson  on  one  occasion  stated  that  when  the  freedom  of 
peoples  and  the  peace  of  the  world  are  at  stake  there  can  be  no  neutrals. 
M.  Politis,  a  well-known  diplomat,  has  recently  published  a  book  La 
Neutralite  et  la  Paix,  in  which  he  argues  that  neutrality  is  an  antiquated 
conception,  inconsistent  with  the  system  of  collective  security  under 
which  alone  the  peace  of  the  world  can  be  maintained. 

As  regards  wars  which  are  illegal  because  they  have  been  renounced 
by  States  by  means  of  treaty  engagements,  I  think  a  great  deal  can  be 
said  in  favour  of  that  view.  The  idea  that  no  State  can  justly  remain 
neutral  in  the  face  of  war  waged  by  other  States  in  violation  of  Inter- 
national Law  and  of  their  international  engagements  makes  a  strong 
appeal  to  me,  and  for  the  same  reason  I  find  it  very  hard  to  defend  a 
theory  of  neutrality  which  makes  no  distinction  between  an  aggressor 
and  his  victim,  but  which  requires  other  States  to  treat  them  both  alike, 
as  if  their  causes  were  equally  just. 

Yet,  I  hesitate  to  say  that  a  State  has  no  legal  right  to  adopt  a  policy 
of  neutrality  unless,  of  course,  it  has  by  treaty  engagement  renounced 
its  right  to  remain  neutral.  It  may  be  the  moral  duty  of  a  State  not  to 
remain  neutral  and  to  take  the  side  of  the  victim.  But  it  is  going  too 
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far  to  say  that  it  has  no  legal  right  to  do  so,  and  that  it  is  under  a  legal 
duty  to  take  the  side  of  the  victim  of  an  unprovoked  aggression.  While 
the  idea  appeals  to  me  very  strongly,  I  find  it  difficult  to  close  my  eyes 
to  what  seem  to  me  to  be  the  practical  difficulties  and  objections  to  a 
regime  under  which,  whenever  two  or  more  States  go  to  war,  if  it  is  a 
war  of  aggression  on  the  part  of  one  of  them  as  it  must  be  in  the  great 
majority  of  cases,  all  other  States  must  join  in  on  the  side  of  that  one 
which  they  regard  as  being  the  victim  of  aggression.  Obviously  under 
such  a  system  every  local  war  will  tend  to  become  a  world  war.  But 
where  States  have  bound  themselves  as  they  have  by  the  Briand-Kellogg 
Pact  not  to  have  recourse  to  war  for  the  settlement  of  their  disputes  it 
would  seem  to  be  a  reasonable  interpretation  to  hold  that  a  State  which 
violates  the  Pact  cannot  justly  demand  that  the  other  parties  shall  treat 
it  exactly  as  they  treat  the  victim  of  its  aggression.  In  short,  while  the 
Pact  does  not  require  them  to  go  to  war  with  the  violator,  it  does  not 
oblige  them  to  accord  the  same  rights  of  neutrality  to  both  the  violator 
and  his  victim;  that  is,  they  may  discriminate  between  them,  by  accord- 
ing rights  to  the  one  which  they  refuse  to  the  other. 

Assuming  that  States  still  have  the  right  to  remain  neutral  unless  they 
have  expressly  renounced  by  treaty  their  right  to  do  so,  the  big  question, 
it  seems  to  me,  that  must  be  decided  is,  What  are  the  rights,  and 
especially  what  are  the  duties  of  States  which  elect  to  remain  neutral? 
In  this  connection  I  venture  to  say  that  in  all  discussions  of  this  subject 
there  has  been  too  much  of  a  disposition  to  emphasise  the  rights  of 
neutrals  and  to  minimise  their  duties.  In  any  case,  there  is  an  urgent 
need  for  a  better  definition  of  the  rights  and  duties  of  neutrals  than 
we  have  at  the  present  time.  The  unsettled  state  of  the  law  and  the 
controversies  which  it  always  provokes  between  belligerents  and  neutrals 
has  been  a  prolific  source  of  war  in  the  past.  I  may  remind  you  in  this 
connection  that  of  the  three  foreign  wars  in  which  the  United  States  has 
engaged  since  it  became  an  independent  nation,  two  of  them  grew  out 
of  controversies  regarding  its  claims  as  a  neutral,  and  I  regret  to  say 
that  in  1915  we  were  much  nearer  war  with  Great  Britain  over  a  similar 
controversy  than  some  of  you  ever  realised. 

I  venture  the  opinion  that  when  the  next  great  war  comes  in  Europe, 
if  one  should  come,  and  the  United  States  should  insist  upon  her  tradi- 
tional claims  of  right  as  a  neutral  she  will  inevitably  be  drawn  into  that 
war.  Americans  now  fully  recognise  this,  and  they  have  come  to  the 
conclusion  that  the  price  of  neutrality  in  the  form  in  which  they  have 
heretofore  insisted  upon  is  not  worth  the  risk  and  cost.  In  consequence, 
they  have  by  recent  legislation  abandoned  some  of  the  traditional  claims 
for  which  they  fought  two  wars  and  have  withdrawn  the  protection  of 
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the  United  States  Government  from  its  citizens  who  engage  in  traffic 
with  belligerents.  Hereafter  if  American  citizens  engage  in  trade  with 
belligerents  they  will  do  it  at  their  own  risk. 

The  explanation  of  this  new  policy  is  plain  enough.  It  rests  on  the 
principle  that  the  right  of  a  country  to  keep  out  of  war  between  other 
countries  is  superior  to  the  right  of  a  few— a  relatively  few— of  its  nationals 
to  earn  profits  out  of  that  war.  The  new  policy  is  also  based  on  the  idea 
that  it  is  the  duty  of  a  Government  to  save  its  people  if  it  can  do  so 
from  the  expense  and  the  losses  which  are  incidental  to  war,  and  that 
this  duty  is  superior  to  its  obligation  to  protect  a  few  of  its  citizens  who 
may  wish  to  earn  profits  from  it. 

This  policy,  as  I  have  said,  means  the  abandonment  of  some  of  the 
traditional  claims  of  the  United  States  as  a  neutral,  and  it  is  probable 
that  some  of  those  who  have  demanded  it  do  not  fully  realise  all  its 
implications.  It  means  that  belligerents  are  to  be  left  with  a  pretty  free 
hand  in  determining  their  own  policies  in  respect  to  neutral  trade  with 
their  enemies;  in  short,  it  means  a  reversal  of  what  has  always  been 
considered  the  desirable  policy,  namely,  the  curtailment  of  the  rights  of 
belligerents  and  the  enlargement  of  those  of  neutrals.  For  this  and  other 
reasons  the  new  policy  will  find  a  good  many  opponents  who  regard  it 
as  involving  a  surrender  of  American  rights,  such  as  the  freedom  of  the 
seas,  which  has  always  been  regarded  as  having  a  certain  sacrosanctness. 
But  the  great  mass  of  the  American  people  seem  prepared  to  make  the 
renunciation.  They  are  determined,  whatever  the  cost  may  be,  to  avoid 
being  drawn  into  the  next  European  war  if  that  is  possible,  and  they 
are  ready  to  pay  almost  any  price  to  achieve  that  object. 


XXIV 

LES  LOIS  DE  LA  GUERRE,  LEUR  VALEUR, 
LEUR  AVENIR1 

On  assiste  depuis  la  Grande  Guerre  a  un  revirement  marque  d'opinion 
et  d'attitude  politique  a  l'egard  de  l'utilite  de  cette  partie  du  droit 
international  que  Ton  designe  communement  sous  le  nom  de  lois  de  la 
guerre  et  de  la  valeur  des  efforts  qui  sont  faits  pour  les  reconstruire  et 
les  fortifier.  Pendant  les  cinquante  annees  qui  precederent  le  conflit 
mondial,  c'est  a  edifier  un  corps  de  droit  destine  a  reglementer  les  lois  de 
la  guerre  que  s  etait  applique  l'effort  principal  du  droit  international. 
La  plupart  des  Conferences  de  droit  international  qui  se  reunirent  durant 
cette  periode  se  sont  assigne  cette  tache  et  la  majeure  partie  des 
conventions  qu'elles  adopterent  eurent  pour  objet  les  droits  et  les  devoirs 
des  Etats  comme  belligerants  ou  comme  neutres.  C'est  dans  une  direction 
opposee  que  s'est  affirmee  l'orientation  du  droit  depuis  la  guerre.  Le  droit 
de  la  guerre  s'etant  trouve  discredits  dans  une  certaine  mesure  par  les 
evenements  qui  avaient  marque  le  grand  conflit,  une  disposition  s'est 
manifested  a  le  negliger  et  a  abandonner  tout  effort  nouveau  pour  le 
rehabiliter  ou  le  fortifier.  A  en  croire  beaucoup  de  personnes,  ce  droit 
s'etait  effondre  sous  la  pression  a  laquelle  son  armature  naturellement 
faible  s'est  trouvee  soumise  durant  ce  gigantesque  conflit  et  il  faudrait 
s'attendre  a  une  faillite  nouvelle  dans  toute  guerre  future  qui  presenterait 
un  tel  developpement.  Sa  faillite  est  certaine,  disent  les  critiques,  parce 
que  ses  regies  seront  violees  par  les  belligerants  chaque  fois  que  leur 
observation  se  trouverait  etre  un  obstacle  au  succes  de  leurs  armes;  il  en 
sera  de  meme,  ajoute-t-on,  du  cote  des  neutres,  a  moins  que  cette 
observation  ne  coincide  avec  leurs  interets  commerciaux.  Dans  ces 
conditions,  ce  serait  entreprendre  «  une  tache  ingrate  et  sterile  »  que  de 
tenter  de  reconstruire  ce  droit  et  d'en  vouloir  elargir  le  domaine  par 
l'etablissement  de  regies  complementaires. 

Ainsi  done,  d'apres  cette  these,  le  droit  de  la  guerre  meriterait  d'etre 
relegue  dans  les  limbes  des  irrealites  definitivement  discreditees.  Mieux 
vaudrait  s'appliquer  a  fortifier  le  droit  de  la  paix  par  l'etablissement  d'un 
systeme  de  reglement  pacifique  des  differends  internationaux  qui  aurait 
pour  but  et  pour  effet  de  mettre  de  facon  effective  la  guerre  hors  la  loi  et, 
du  meme  coup,  de  rendre  inutiles  les  lois  destinees  a  la  reglementer.2 

1  Cette  etude  est  pour  partie  une  conference  f aite  par  l'auteur  devant  VAkademie 
fiir  deutsches  Recht  de  Berlin,  le  30  novembre  1935.  From  the  Revue  de  Droit  Inter- 
nationale et  de  Legislation  Comparee,  Vol.  LXIII  (1936.) 

'Voir  en  ce  sens  l'article  intitule:  «The  League  of  Nations  and  the  Law  of  War», 
British  Year  Book  of  International  Law,  1920-21,  p.  109. 
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Si  cet  espoir  de  voir  effectivement  bannir  la  guerre  des  relations 
Internationales  etait  vraiment  fonde,  je  serais  tout  dispose  a  me  rallier  a 
l'opinion  des  critiques  du  droit  de  la  guerre,  a  la  jeter  par  dessus  bord  et 
a  ne  plus  y  preter  attention.  Mais  mon  idealisme  va  de  pair  avec  1'amour 
des  realites  et  je  ne  puis  vraiment  apercevoir  les  raisons  qui  puissent 
justifier  la  croyance  que  le  monde  en  a  fini  avec  les  guerres  et  que  nous 
sommes  a  la  veille  d'une  ere  heureuse  et  glorieuse  de  paix  universelle. 
Si  done  ce  but  supreme,  l'abolition  de  la  guerre,  ne  peut  etre  atteint  dans 
un  prochain  avenir,  il  ne  semble  pas  qu'il  y  ait  un  motif  fonde  pour 
abandonner  tout  effort  ulterieur  pour  regulariser  le  cours  de  la  guerre 
et  tenter  de  l'humaniser  autant  qu'il  est  possible  de  le  faire.  II  est 
significatif  de  constater  que  quelques-uns  de  nos  meilleurs  auteurs  recents 
partagent  ce  point  de  vue.3 

J'ose  dire  d'ailleurs  que  bien  des  griefs  faits  au  droit  de  la  guerre 
sont  sans  fondement  serieux.  II  y  a  une  evidente  exageration  et  une 
veritable  meconnaissance  des  faits  dans  cette  assertion  que  le  droit  de 
la  guerre  s'est  effondre  durant  la  guerre  mondiale  et  que  ses  prescriptions 
se  sont  revelees  de  simples  «  chiffons  de  papier  »  parce  que  les  belligerents 
ne  s'y  sont  conformes  que  lorsque  leurs  interets  militaires  le  leur  ont 
conseille.  Remarquons  que  de  telles  accusations  ne  sont  pas  propres  a  la 
guerre  de  1914-1918;  elles  furent  egalement  frequentes  a  la  fin  des  guerres 
napoleoniennes  et  certainement  elles  reparaitront  dans  les  guerres  de 
l'avenir. 

II  nest  pas  douteux  qu'il  y  ait  eu,  durant  la  guerre  mondiale,  des 
violations  des  lois  de  la  guerre  et  du  cote  des  belligerants  et  du  c6te 
des  neutres;  on  peut  meme  se  demander  s'il  s'est  reellement  trouve  un 
seul  Etat  belligerant  qui  n'ait  aucun  reproche  a  s'adresser.  II  en  a  ete 
toutefois  ainsi  dans  le  passe  et  sans  doute  en  sera-t-il  encore  ainsi  dans 
l'avenir.  Mais  jamais  la  violation  du  droit  n'a  constitue  un  argument 
contre  son  existence  ou  son  utilite.  Cela  est  vrai  du  droit  international 
comme  du  droit  interne.  On  peut  considerer  comme  un  frappant  hom- 
mage  rendu  a  la  valeur  obligatoire  du  droit  international  qu'il  ne  se  soit 
trouve,  parmi  les  trente  Etats  belligerants,  aucun  pour  nier  qu'il  fut  tenu 
par  les  regies  de  ce  droit.  Toute  accusation  d'infraction  au  droit  inter- 
national a  ete  aussitot  ou  bien  conteste  par  celui  des  belligerants  qui  a 
ete  mis  en  cause,  ou  bien  excusee  par  l'une  ou  par  l'autre  raison:  attitude 
qui  atteste  la  sensibilite  de  l'opinion  nationale  a  l'egard  d'accusations  qui 
mettent  en  cause  la  bonne  foi  et  l'honneur  de  l'Etat.  II  y  a  la  un  etat 
d'esprit  qui  ne  pourrait  exister  si  reellement  les  peuples  ne  se  con- 
sideraient  pas  lies  par  le  droit  international.  Aucun  belligerant  n'a 
repudie  une  regie  qui,  a  son  avis,  appartenait  au  droit  international,  sans 

8  Voir,  par  exemple,  H.  Lauterpacht  dans  sa  nouvelle  edition  (te)  du  tome  II  du 
Traite  de  Oppenheim,  ainsi  que  Kunz,  Krieg  und  Neutralitat  (1935). 
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tenter  une  justification  sur  le  terrain  ou  de  la  morale  ou  du  droit.  En  fait, 
tous  les  belligerants  se  sont  prevalus  de  ce  droit  soit  pour  justifier  leur 
propre  conduite,  soit  pour  accuser  leur  ennemi.  L'attitude  des  neutres  ne 
fut  pas  differente;  eux  aussi  en  appelerent  au  droit  international  pour  la 
protection  de  leurs  droits  quand  ceux-ci  se  trouverent  meconnus  par  les 
belligerants. 

Dans  certains  cas  les  accusations  d'infraction  au  droit  international 
furent  demontrees  fausses;  ailleurs  leur  veracite  fut  reconnue,  mais  la 
violation  justifiee  en  vertu  du  droit  de  justes  represailles;  ailleurs  enfin 
on  invoque,  pour  se  justifier,  le  fait  que  la  convention  particuliere  qu'un 
belligerant  etait  accuse  d'avoir  viole  n'etait  pas  reellement  obligatoire 
par  suite  d'absence  de  ratification  par  tous  les  belligerants.  On  peut 
egalement  relever  des  cas  dans  lesquels  il  y  eut  des  divergences  parfaite- 
ment  sinceres  entre  les  belligerants  appartenant  a  des  camps  opposes  sur 
la  portee  reelle  des  conventions  ou  des  coutumes.  Enfin  on  a  vu  des 
situations  dans  lesquelles  des  belligerants,  qui  luttaient  pour  leur  existence 
meme,  ont  cm  pouvoir  en  appeler  a  une  loi  supreme  de  necessite,  loi  de 
conservation  qui  les  autorisait  a  se  departir  du  droit  normalement 
applicable.  Theorie  assurement  dangereuse,  comme  d'autres  theories  du 
droit  international,  mais  qui,  reconnaissons-le,  a  trouve  un  certain  appui 
et  qui  sera  sans  doute  invoquee  encore  dans  de  futures  guerres. 

Ce  que  je  voudrais  mettre  en  lumiere,  c'est  que  les  accusations  de 
violations  du  droit,  de  la  part  des  belligerants,  ont  ete  exagerees  et 
qu'en  fait  il  y  a  eu  une  disposition  beaucoup  plus  grande  chez  eux  a 
observer  le  droit  qu'on  ne  l'a  generalement  pense.  Les  infractions  ont 
ete  relativement  peu  nombreuses  comparees  aux  cas  ou  le  droit  a  ete  ob- 
serve et  ou  par  consequent  il  a  exerce  une  influence  reellement  restrictive 
sur  la  conduite  des  belligerants.  Dans  ces  conditions,  on  peut  se  demander 
quel  eut  ete  le  caractere  de  la  guerre  mondiale  s'il  n'y  avait  pas  eu  de  regies 
concernant  la  conduite  de  la  guerre  et  si  le  belligerants  etaient  restes  fibres 
de  conduire  leurs  operations  militaires  sans  aucune  limitation.  J'ose  dire, 
en  m'appuyant  sur  une  etude  attentive  de  la  matiere,  que  tenant  compte 
du  grand  nombre  d'Etats  engages  dans  la  guerre,  du  chiffre  enorme  des 
individus  qui  y  prirent  part  comme  soldats,  marins  ou  aviateurs,  et  enfin 
de  la  grande  etendue  geographique  des  operations  militaires  et  navales, 
les  violations  du  droit  international  n'ont  pas  excede  proportionnellement 
le  nombre  de  celles  qui  furent  commises  dans  des  guerres  anterieures. 
A  mon  avis,  il  y  a  eu  d'une  facon  generale  chez  les  belligerants  un 
sincere  desir  de  se  conformer  aux  regies  du  droit  de  la  guerre  lorsque 
ces  regies  etaient  manifestement  en  vigueur  et  par  consequent  obliga- 
toires  et  lorsque  leur  interpretation  n'a  pas  ete  l'objet  de  controverses 
entre  les  belligerants  eux-memes. 

Si,  a  mon  avis,  on  ne  peut  considerer  comme  justifiee  cette  affirmation 
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absolue  que  le  droit  de  la  guerre  a  fait  faillite  au  contact  de  l'experience 
et  que  les  regies  limitatives  de  la  liberte  des  belligerants  sont  totalement 
inutiles  parce  qu'elles  ne  seront  jamais  observees,  il  faut  reconnaitre,  en 
revanche,  que  les  evenements  de  la  grande  guerre  ont  revele  d'une  fagon 
frappante  les  faiblesses  et  les  defectuosites  des  regies  actuelles  de  la 
guerre  et  la  necessite  de  les  reviser  et  de  les  completer  a  la  lumiere  de 
l'experience  acquise. 

La  guerre  a  demontre,  par  exemple,  que  dans  bien  des  questions  qui 
se  sont  elevees  dans  la  pratique  il  n'y  avait  pas  de  regies  du  tout;  que 
dans  d'autres  questions  les  regies  etaient  inadequates,  illogiques  et 
deraisonnables,  sinon  surannees;  enfin  que  dans  certains  domaines  il 
subsistait  de  grandes  divergences  d'opinion  aussi  bien  parmi  les  juristes 
qu'entre  les  gouvernements  au  sujet  de  leur  interpretation.  La  guerre 
mondiale  s'est  distinguee  des  autres  grandes  guerres  qui  Font  precedee 
par  ce  fait  qu'elle  s'est  poursuivie  dans  des  conditions  tres  dissemblables 
a  celles  des  autres  guerres  et  a  l'aide  d'armes  et  d'instruments  nouveaux, 
tels  l'avion,  le  sous-marin  arme  de  torpilles,  la  mine  sous-marine,  le 
canon  a  grande  portee  et  les  gaz  chimiques,  armes  et  instruments  que 
certains  belligerants  ont  considered  comme  soustraits  a  l'application  de 
certaines  regies  anciennes  du  droit  de  la  guerre.  D'autres  belligerants  — 
la  Grande-Bretagne  par  exemple  —  ont  soutenu  que  l'ancienne  distinction 
entre  contrebande  absolue  et  contrebande  conditionnelle  ne  pouvaient 
plus  logiquement  etre  maintenu  dans  les  conditions  de  la  guerre 
moderne;  que  l'ancienne  pratique  qui  imposait  la  visite  des  navires 
neutres  en  haute  mer  n'etait  plus  raisonnable,  en  raison  des  dimensions 
enormes  des  batiments  de  commerce  moderne  et  des  facilites  qu'elles 
fournissent  pour  dissimuler  le  contrebande;  que  la  regie  traditionnelle, 
defendue  notamment  par  le  Gouvernement  des  Etats-Unis,  qui  exigeait 
que  les  cours  de  prises  ne  pussent  prendre  en  consideration  que  les  seules 
preuves  qui  peuvent  etre  deduites  des  papiers  de  bord  etaient  egalement 
illogiques;  que  la  distinction  consacree  par  le  temps  entre  forces  armees 
et  populations  civiles  avait  pratiquement  disparu  dans  des  conditions 
modernes,  et  que  le  droit  de  blocus  comprenait  celui  d'intercepter  les 
marchandises  dont  la  destination  finale  est  un  port  ennemi,  quand  bien 
meme  elle  emprunte  un  port  neutre  voisin,  pretention  que  les  neutres  ont 
vigoureusement  contestee  par  ce  motif  qu'elle  conduisait  virtuellement 
a  etablir  le  blocus  des  ports  neutres.  Bref,  des  deux  c6tes  il  a  ete  soutenu 
qu'un  grand  nombre  de  regies  nees  a  une  epoque  ou  les  conditions 
etaient  profondement  differentes  de  celles  qui  ont  et£  constatees  en  1914- 
1918,  etaient  inapplicables  et  devaient  par  consequent  etre  ou  mises  de 
cote  ou  adaptees  par  voie  d'interpretation  logique  aux  conditions  nouvelles 
qui  presidaient  a  la  conduite  de  la  guerre. 

En  fait,  les  lois  de  la  guerre  se  trouvaient  reellement  dans  un  etat 


LES  LOIS  DE  LA  GUERRE,  LEUR  VALEUR,  LEUR  AVENIR     493 

chaotique:  absence  complete  de  tout  droit  relativement  a  certaines  ques- 
tions; ailleurs,  disaccord  sur  la  portee  reelle  du  droit;  ailleurs  encore 
inapplicability  des  regies  existantes  aux  conditions  nouvelles  de  la  guerre 
moderne. 

Une  prochaine  grande  guerre,  si  malheureusement  elle  doit  venir, 
devrait  done  se  poursuivre  ou  sans  regies  etablies  ou  a  l'aide  de  regies 
qui  sont  sans  application  effective  ou  qui  sont  mal  adaptees  aux  conditions 
presentes,  a  moins  que  Ton  se  decide  dans  l'intervalle  a  reviser  les  regies 
existantes  et  a  les  completer  par  de  nouvelles.  Pour  ce  qui  regarde  la 
guerre  aerienne,  il  n'existe  pas  de  regie  conventionnelle  en  dehors  des 
dispositions  de  l'Acte  dit  Protocole  de  Geneve  de  1925,  qui  interdit 
1'emploi  en  temps  de  guerre  de  gaz  nocifs  ou  de  substances  bacterio- 
logiques  a  l'aide  d'avions  ou  d'aeronefs.  Des  pays  comme  les  Etats-Unis 
d'Amerique  qui  ne  sont  pas  parties  a  ce  Protocole  ne  seront  meme  pas 
lies  par  cette  tres  modeste  prohibition.  Les  anciennes  Declarations  de  La 
Haye  de  1899  et  de  1907  relatives  aux  attaques  aeriennes,  a  les  supposer 
encore  en  vigueur,  n'ont  plus  guere  de  valeur.  Une  Commission  inter- 
nationale  de  juristes  qui  a  siege  a  La  Haye  en  1922  a  redige  un  code, 
excellent  a  mon  avis,  des  regies  qui  gouvernent  la  conduite  de  la  guerre 
aerienne;  mais  l'interet  que  Ton  porte  a  cette  matiere  est  si  minime  qu'il 
ne  s'est  pas  trouve  un  seul  Etat  qui  ait  ratifie  le  code  en  question  et  il  ne 
semble  pas  qu'il  y  ait  le  moindre  espoir  de  le  voir  entrer  en  vigueur. 

Quant  a  la  conduite  de  la  guerre  maritime,  pour  autant  qu'il  existe  des 
regies  applicables,  il  est  difficile  de  dire  ce  que  certaines  d'entre  elles 
peuvent  imposer  ou  interdire  si  Ton  tient  compte  des  controverses  pas- 
sionnees  dont  elles  ont  ete  l'objet.  Si  terrible  que  soit  la  perspective  d'un 
nouveau  grand  conflit,  plus  redoutable  encore  est  la  perspective  d'un  tel 
conflit  se  poursuivant  sans  regies  obligatoires  pour  les  Etats  qui  s'y  trou- 
veraient  engages.  C'est  en  tenant  compte  d'un  telle  perspective  qu'il 
parait  juste  de  se  demander  si  le  temps  n'est  pas  venu  pour  les  Etats 
d'entreprendre  sans  plus  tarder  un  serieux  effort  pour  codifier  les  regies 
que  belligerants  ou  neutres  auront  a  observer  a  l'avenir.  Je  sais  parfaite- 
ment  qu'une  telle  proposition  trouvera  de  nombreux  contradicteurs. 
Ceux-ci  ne  manqueront  pas  de  dire  que  ce  fut  la  grande  erreur  du  passe 
d'avoir  perdu  tant  de  temps  et  d'energie  dans  la  codification  des  lois  de  la 
guerre  et  d'avoir  neglige  le  droit  de  la  paix  et  plus  particulierement 
d'avoir  omis  de  travailler  a  l'etablissement  d'un  systeme  de  reglement 
pacifique  pour  la  prevention  des  guerres.  On  ne  manquera  pas  de  me 
renvoyer  au  spectacle  qui  a  ete  donne  par  la  deuxieme  Conference  de  La 
Haye,  dite  de  la  Paix,  qui  a  adopte  deux  conventions  pour  la  prevention 
des  guerres,  tandis  qu'elle  en  consacrait  treize  a  la  conduite  de  la  guerre. 
Si  profond  a  ete  ce  sentiment  de  pessimisme,  procedant  de  la  croyance  a 
l'inefficacite  des  lois  de  la  guerre,  pendant  la  periode  qui  a  suivi  la 
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derniere  guerre,  que  toute  proposition  faite  en  vue  de  convoquer  une 
conference  internationale  pour  la  revision  des  lois  de  la  guerre  s'est 
heurtee  a  une  hostilite  generale.  Lorsque,  en  1928,  le  senateur  americain 
M.  Borah  a  propose  la  reunion  d'une  conference  internationale  pour  la 
revision  et  la  reaffirmation  des  lois  de  la  guerre  maritime,  lois  qui,  comme 
il  le  disait  fort  justement,  se  trouvent  dans  un  etat  chaotique,  sa  propo- 
sition, inspiree  surtout  par  le  souci  de  la  protection  des  droits  des  neutres, 
ne  trouva  que  fort  peu  d'appui. 

Les  seuls  resultats  que  Ton  ait  pu  obtenir  jusqu'a  present  en  vue  de 
reviser  et  de  confirmer  le  droit  de  la  guerre  se  reduisent  au  Protocole  de 
Geneve  de  1925,  precite,  aux  regies  adoptees  par  la  Conference  de 
Desarmement  qui  a  siege  a  Londres  en  1930  relativement  a  l'emploi  des 
sous-marins  contre  les  navires  marchands,  enfin  a  la  conclusion  en  1929 
de  deux  conventions  tres  completes  et  a  tous  egards  remarquables:  Tune 
relative  au  traitement  des  prisonniers  de  guerre,  l'autre  remplacant  la 
convention  de  la  Croix  Rouge  de  Geneve  (1906)  pour  la  protection  des 
malades  et  des  blesses  de  la  guerre.  Ces  deux  dernieres  conventions 
peuvent  etre  citees  en  exemples  pour  une  codification  du  droit  de  la 
guerre.  II  est  vrai  qu'elles  se  rapportent  a  des  matieres  qui  soulevent 
moins  de  controverses  qu'il  n'en  existe  dans  d'autres  questions  du  droit 
de  la  guerre  et  qu'en  consequence  un  accord  a  leur  sujet  etait  relative- 
ment plus  facile.  J'estime  neanmoins  que  si  les  gouvernements  etaient 
disposes  a  envisager  cette  tache  dans  un  esprit  de  transaction  et  de  con- 
ciliation et  surtout  avec  la  conviction  de  son  urgente  necessite,  ils  arri- 
veraient  a  se  mettre  d'accord  sur  bien  d'autres  points  qui  actuellement 
soulevent  des  controverses.  En  tout  cas  l'effort  doit  etre  fait;  on  ne  peut 
abandonner  une  tache  la  considerer  comme  desesperee  simplement  parce 
qu'elle  apparait  difficile. 

II  y  a  aujourd'hui  une  croyance  repandue,  fondee  ou  non  fondee,  que 
l'Europe  marche  vers  une  nouvelle  grande  guerre.  L'attitude  des  gou- 
vernements semble  s'inspirer  d'une  perspective.  Le  mouvement  pour  le 
desarmement  ou  pour  la  reduction  des  armements,  si  plein  d'espoirs  il  y 
a  quelques  annees,  se  trouve  dans  une  impasse;  la  plupart  des  Etats  ne 
songent  plus  qua  renforcer  leurs  armements  militaires,  navals  et  aeriens. 
Beaucoup  d'entre  eux  s'appliquent  des  a  present  a  imaginer  des  moyens  de 
protection  de  leurs  cites  et  de  leur  population  civile  contre  des  attaques 
aeriennes;  certains  etablissent  des  programmes  economiques  destines  a 
les  rendre  independants  de  1'etranger  pour  le  cas  ou  un  blocus  viendrait 
a  les  couper  de  leurs  communications;  d'autres  enfin,  comme  les  Etats- 
Unis  d'Amerique,  qui  se  flattent  de  pouvoir  rester  en  dehors  d'une  guerre 
europeenne,  prennent  des  mesures  legislatives  en  vue  de  conserver  et 
proteger  leur  neutralite.  Et  pourtant,  malgre  toutes  ces  mesures  qui  mani- 
festement  s'inspirent  de  la  croyance  a  une  guerre  assez  prochaine,  les 


LES  LOIS  DE  LA  GUERRE,  LEUR  VALEUR,  LEUR  AVENIR     495 

Etats  font  peu  ou  rien  pour  se  mettre  d'accord  sur  les  regies  applicables 
au  cas  ou  cette  guerre  viendrait  a  eclater.  Aucune  des  controverses  im- 
portantes  qui  ont  surgi  durant  la  guerre  mondiale,  soit  entre  belligerants, 
soit  entre  belligerants  et  neutres,  relativement  au  droit  de  la  guerre  mari- 
time, n'a  recu  sa  solution  pendant  cette  guerre.  Ni  les  traites  de  paix,  ni 
les  conventions  d'apres  guerre  ne  s'en  sont  occupes.  L'objet  de  la  fameuse 
et  si  irritante  controverse  entre  la  Grande-Bretagne  et  les  Etats-Unis 
relative  aux  droits  des  neutres  vis-a-vis  des  belligerants  en  houte  mer  — 
controverse  qui  est  devenue  perilleuse  a  un  moment  donne  au  point 
d'avoir  failli  provoquer  la  guerre  entre  les  deux  pays  —  a  amene  la  con- 
clusion en  1927  d'un  accord  entre  les  deux  gouvernements  par  lequel  les 
Etats-Unis  ont  abandonne  leur  pretention  a  des  reparations  du  chef  de 
violations  par  la  Grande-Bretagne  des  droits  de  la  neutralite.  II  est  a 
observer  cependant  qu'aux  termes  de  cet  accord  chaque  pays  a  reserve 
expressement  son  droit  de  maintenir  dans  l'avenir  ses  vues  traditionnelles 
relativement  aux  droits  respectifs  des  belligerants  et  des  neutres.  En 
presence  de  l'etat  actuel  du  droit  de  la  guerre  maritime,  on  peut  etre 
assure  qu'une  prochaine  guerre,  si  elle  se  deroule  sur  mer,  verra  surgir 
a  nouveau  toutes  ces  controverses,  peut-etre  meme  dans  une  forme 
encore  plus  irritante  et  plus  dangereuse.  Ce  sont  la  sans  doute  des 
perspectives  peu  agreables  a  envisager.  Tandis  que  les  forces  opposees 
chercheront  a  se  detruire  mutuellement,  les  gouvernements  se  trouveront 
engages  dans  d'interminables  luttes  diplomatiques  qui  naitront  de  ces 
controverses.  Certains  belligerants  auront  recours  a  des  represailles  parce 
que  leurs  ennemis  entendent  appliquer  le  droit  selon  leur  interpretation 
propre.  D'autre  part,  des  gouvernements  qui  souhaiteraient  rester  neutres, 
se  trouveront  entraines  dans  la  guerre  en  raison  du  fait  que  les  bellige- 
rants interpreteront  le  droit  de  la  guerre  vis-a-vis  des  neutres  dans  un  sens 
contraire  a  la  conception  qui  prevaut  chez  les  neutres. 

Dans  ces  conditions  il  parait  impossible  d'accepter  le  point  de  vue  qui 
a  ete  developpe  par  un  juriste  americain,  d'apres  lequel  les  neutres 
pourraient  attendre  jusqu  a  l'ouverture  des  hostilites  et  tenter  a  ce  mo- 
ment d'obtenir  par  la  voie  d'accords  particuliers  avec  les  belligerants  les 
concessions  que  ceux-ci  voudraient  bien  leur  faire.  On  ne  peut  considerer 
comme  propice  a  la  conclusion  de  tels  accords  la  periode  qui  suit  l'ouver- 
ture des  hostilites;  si  la  guerre  est  de  courte  duree,  il  peut  etre  trop  tard 
pour  negocier. 

Avec  toutes  ses  defectuosites  et  faiblesses,  le  droit  de  la  guerre  con- 
serve encore,  a  mon  avis,  une  valeur  qui  doit  nous  determiner  a  le  main- 
tenir, a  le  reviser,  a  le  completer  et  a  le  fortifier  de  toutes  manieres.  Il 
y  a  un  avantage  manifeste  a  posseder  un  code  qui  definit  la  conduite  de  la 
guerre  a  l'aide  de  regies  juridiquement  obligatoires  tant  pour  les  bel- 
ligerants que  pour  les  neutres,  alors  meme  que  ces  regies  se  trouveraient 
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parfois  violees  ou  meme  largement  meconnues,  car  il  y  a  toujours  dans  ce 
cas  un  Etat  qui  est  juridiquement  responsable  pour  les  dommages  qu'il 
a  causes  a  un  autre  par  cette  violation,  tandis  que  l'absence  de  toute 
regie  de  droit  obligatoire  exclut  toute  responsabilite  et  tout  devoir  de 
reparation. 

Assurement  c'est  une  tache  considerable  et  bien  difficile  que  de  recons- 
truire  et  de  fortifier  le  droit  de  la  guerre.  Elle  entrainera  la  necessite  de 
mettre  sur  pied  bien  des  regies  nouvelles  destinees  a  faire  face  a  des 
questions  pour  lesquelles  aucune  regie  n'existe  a  ce  jour;  elle  comportera 
l'obligation  de  formuler  a  nouveau  des  regies  dont  la  signification  n'est 
pas  claire  et  qui  font  l'objet  de  divergences  de  vues,  la  revision  de  celles 
qui,  a  la  lumiere  de  l'experience,  se  sont  revelees  inadequates,  l'adap- 
tation  de  regies  anciennes  aux  conditions  nouvelles  des  guerres  futures, 
l'abandon  de  celles  qui,  illogiques  et  deraisonnables,  doivent  etre  rem- 
placees  par  d'autres.  Tout  ceci  demandera  un  grand  effort  pour  concilier 
des  vues  opposees,  des  traditions  et  des  pratiques  qui,  a  l'heure  presente, 
peuvent  apparaitrent  nettement  inconciliables.  Les  conventions  qui  ont 
ete  adoptees  a  la  deuxieme  Conference  de  La  Haye  en  1907,  la  Decla- 
ration adoptee  par  la  Conference  navale  de  Londres  de  1910  qui  con- 
statait  un  accord  sur  nombre  de  questions  des  plus  importantes  et  diffi- 
ciles  de  la  guerre  maritime,  enfin  les  Conventions  de  Geneve  de  1929, 
deja  mentionnees  plus  haut,  demontrent  les  resultats  appreciables  que  Ton 
peut  atteindre  lorsque  les  gouvernements  abordent  cette  tache  avec  une 
volonte  bien  deliberee  et  une  disposition  serieuse  a  se  faire  des  conces- 
sions mutuelles.  Assurement  Tune  des  taches  les  plus  difficiles  sera  de 
realiser  un  accord  dans  la  reglementation  des  droits  respectifs  des  bel- 
ligerants  et  des  neutres  dans  la  guerre  maritime.  Pour  des  raisons  bien 
connues  la  Declaration  de  Londres  n'est  jamais  entree  en  vigueur  et  les 
regies  etablies  par  la  Convention  de  La  Haye  de  1907  ne  sont  nullement 
satisfaisantes,  ainsi  que  la  guerre  mondiale  l'a  demontre.  C'est  done 
l'ensemble  du  probleme  qu'il  faut  rouvrir  et  envisager  a  nouveau. 

Les  evenements  qui  ont  marque  la  grande  guerre  ont  fait  surgir  dans 
bien  des  milieux  une  revendication  en  faveur  de  ce  que  Ton  appelle 
communement  la  «  liberte  des  mers  ».  Comme  on  le  sait,  le  President 
Wilson,  dans  le  second  de  ses  celebres  quatorze  points  qui  comprenaient 
les  bases  de  paix,  a  affirme  le  principe  de  l'absolue  liberte  de  la  naviga- 
tion sur  les  mers,  en  dehors  des  eaux  territoriales,  en  temps  de  guerre 
comme  en  temps  de  paix,  sous  la  reserve  du  cas  ou  les  mers  pourraient  etre 
fermees  en  tout  ou  en  partie  en  vertu  d'une  action  collective  entreprise 
pour  le  respect  des  traites  internationaux.  Un  tel  principe,  litteralement 
interprets,  comporterait  l'abolition  des  droits  que  les  belligerants  tiennent 
de  la  coutume  et  d'une  longue  pratique,  droits  qui  ont  ete  positivement 
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confirmes  par  diverses  conventions  internationales  et  qui  autorisent  a 
bloquer  les  ports  et  cotes  de  l'ennemi,  a  saisir  et  a  confisquer  les  articles 
de  contrebande  destines  a,  l'ennemi,  peut-etre  aussi  a  detruire,  sous  cer- 
taines  conditions,  les  navires  neutres  qui  les  transportent  et  a  capturer 
et  confisquer  la  propriete  privee  ennemie  trouvee  a  bord  de  navires  en- 
nemis.  II  est  sans  doute  raisonnable  de  presumer  que  le  President,  en 
proposant  «  l'absolue  »  liberte  des  mers  en  temps  de  guerre,  n'avait  pas 
en  vue  cette  abolition  totale  de  droits  anciens  et  universellement  recon- 
nus  aux  belligerants;  si  tel  avait  ete  reellement  son  intention,  il  faut  bien 
reconnaitre  que  sa  proposition  n'aurait  guere  de  chance  de  recevoir 
jamais  une  acceptation  generate.  Ce  qu'il  avait  probablement  en  vue 
c'etait  que  ces  droits  traditionnels  devraient  etre  plus  exactement  precises 
de  facon  a  mieux  proteger  le  commerce  neutre  contre  certaines  pretentions 
excessives  des  belligerants  qui  se  sont  manifestoes  durant  la  guerre  mon- 
diale  et,  par  ce  moyen,  d'assurer  au  commerce  neutre  la  plus  grande 
liberte  d'action  compatible  avec  les  droits  legitimes  des  belligerants  a  se 
proteger  eux-memes  contre  l'assistance  neutre  a  l'ennemi.  Ce  qu'il  avait 
sans  aucun  doute  en  vue  c'etait  la  procedure  par  laquelle  les  belligerants 
en  sont  arrives  a  fermer  certaines  zones  de  la  haute  mer  a  l'aide  de  ce 
que  Ton  a  appele  les  zones  de  guerre;  peut-etre  aussi  visait-il  l'extension 
qui  a  ete  donnee  a  la  doctrine  de  la  contrebande  de  facon  a  comprendre 
sous  ce  terme  presque  toutes  les  marchandises  qui  font  l'objet  du  trafic 
maritime,  l'application  de  la  doctrine  du  voyage  continu  au  transport  de 
la  contrebande  conditionnelle,  la  pretention  virtuelle  de  certains  bel- 
ligerants a  bloquer  les  ports  neutres,  a  saisir  les  navires  neutres  et 
a  les  amener  dans  leurs  ports  en  vue  de  proceder  a  leur  visite  et 
a  les  couler  avec  leur  cargaison  lorsque  le  croiseur  capteur  ne  pouvait 
sans  difficulte  les  conduire  dans  un  port.  Le  resultat  total  de  telles  pra- 
tiques etait,  dans  l'opinion  du  President,  de  detruire  virtuellement  cette 
liberte  des  mers  que  le  droit  international  a  reconnue  aux  neutres.  C'est 
cette  situation  et  non  point  sans  doute  les  droits  legitimes  des  belligerants 
qui  a  fait  l'objet  de  sa  protestation  et  contre  laquelle  les  gouvernerrients 
neutres  ont  partout  eleve  la  voix  pendant  la  guerre. 

Je  n'entends  pas  dire  que  cette  revision  du  droit  de  la  guerre  maritime 
doive  entrainer  l'abolition  de  tout  droit  d'intervention  de  la  part  des 
belligerants  dans  le  commerce  entre  leurs  ennemis  et  les  Etats  neutres 
aussi  longtemps  que  les  Etats  n  auront  pas  abdique  ou  tout  au  moins 
restreint  leur  droit  de  faire  la  guerre;  tant  qu'il  en  sera  ainsi  on  ne  peut 
pas  dire  qu'ils  ont  perdu  leur  droit  de  faire  la  guerre  et  le  droit  inter- 
national leur  reconnait  en  pareil  cas  le  droit  d'exercer  certaines  preroga- 
tives a  l'egard  du  commerce  des  neutres  avec  leurs  ennemis.  Ce  serait 
seulement  si  Ton  en  arrivait  a  abolir  totalement  la  guerre  que  Ton  pourrait 
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refuser  aux  belligerants  tout  droit  semblable,  attendu  que  la  guerre  elle- 
merae  constituerait  dans  ce  cas  une  entreprise  illegale  qui  ne  peut  se 
reclamer  de  la  protection  du  droit. 

En  attendant  cet  heureux  moment,  le  probleme,  comme  je  l'ai  dit, 
consiste  a  definir  d'une  fagon  plus  precise  les  droits  des  belligerants  et  a 
les  concilier  avec  les  justes  droits  des  neutres.  II  serait  assurement  vain 
de  tenter  une  prophetie  au  sujet  des  solutions  qui  pourraient  finalement 
prevaloir  a  propos  de  chaque  question  actuellement  encore  non  resolue 
du  droit  de  la  guerre  maritime.  Quant  au  point  de  savoir  ce  que  les 
regies  devraient  etre,  il  y  aura  naturellement  des  opinions  contradictoires. 
Peut-etre  cependant  pourra-t-on  se  mettre  d'accord  sur  ce  principe  que 
les  droits  des  belligerants  doivent  etre  restreints  plutot  qu'etendus  et  que 
les  exceptions  au  principe  de  la  liberte  des  mers  devraient  etre  reduites 
au  strict  minimum.  Pour  ce  qui  regarde  certains  aspects  particuliers  du 
probleme,  je  ne  vois  guere  d'espoir,  par  exemple,  d'arriver  a  supprimer 
les  blocus  commerciaux,  ne  depit  de  tout  ce  que  Ton  a  dit  et  de  tout  ce 
que  Ton  peut  dire  contre  leur  inhumanite.  On  reconnait  toutefois  tres 
franchement  en  Angleterre  —  l'un  des  pays  qui  serait  sans  doute  parmi  les 
derniers  a  consentir  a  l'abandon  du  droit  de  blocus  —  que  l'intervention  de 
l'avion  et  du  sous-marin  peut  avoir  pour  effet  de  diminuer  grandement  la 
valeur  d'un  blocus  pour  la  Grande-Bretagne  et  pourrait  meme  avoir  pour 
consequence  de  constituer  pour  le  pays  un  danger  positif  plutot  qu'une 
protection.  Je  n'entrevois,  d'autre  part,  aucune  chance  de  voir  abandonner 
par  les  Etats  leur  droit  a  saisir  les  articles  de  contrebande  destines  a 
l'ennemi. 

Cependant  il  est  manifeste  que  Ton  ne  peut  conceder  aux  belligerants 
le  pouvoir  d'etablir  de  fagon  arbitraire  leurs  propres  listes  d'articles  de 
contrebande.  Un  accord  international  determinant  les  articles  sujets  a 
capture  en  tant  qu'articles  de  contrebande  et  ceux  qui,  au  contraire,  en 
seraient  exempts,  parait  done  desirable.  II  est  vrai  qu'il  faut  tenir  compte 
ici  d'inventions  nouvelles  qui  constamment  peuvent  modifier  l'utilisation 
des  articles;  il  suffirait  que  l'accord  contint  une  clause  stipulant  la  revision 
periodique  de  ces  listes  de  facon  a  pouvoir  inclure  des  articles  qui  auraient 
acquis  le  caractere  de  contrebande. 

Quant  au  droit  d'un  belligerant  de  couler  en  mer  des  navires  neutres, 
on  peut  se  demander  s'il  est  possible  d'en  obtenir,  par  voie  d'accord,  l'abo- 
lition  totale.  II  est  toutefois  hautement  desirable  que,  si  le  droit  lui-meme 
est  maintenu,  son  exercice  soit  reglemente  plus  soigneusement  de  fagon 
a  premunir  les  proprietaires  de  batiments  neutres  contre  leur  destruction 
injustifiee  et  a  proteger  les  personnes  qui  sont  a  bord  contre  une  mort 
inhumaine.  A  ce  point  de  vue  on  pourrait  suggerer  que  si  les  gouverne- 
ments  neutres  consentaient  a  autoriser  les  belligerants  a  conduire  leurs 
prises  dans  des  ports  neutres,  les  belligerants  n'auraient  plus  aucune 
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excuse  pour  leur  destruction  en  haute  mer.  Une  telle  autorisation  ferait 
disparaitre  la  cause  de  l'une  des  controverses  les  plus  irritantes  de  la 
grande  guerre;  mais  jusqu'a  present  on  ne  decouvre  guere  de  dispositions 
favorables  chez  les  Etats  neutres  a  une  concession  semblable. 

Pour  ce  qui  regarde  le  droit  de  visite,  il  doit  etre  manifestement  reconnu 
aussi  longtemps  que  le  restera  le  droit  de  saisie  de  la  contrebande,  sans 
quoi  ce  dernier  n'aurait  guere  de  valeur.  On  continue  de  discuter  vive- 
ment  la  question  de  savoir  s'il  faut  permettre  aux  belligerants  de  conduire 
dans  leurs  propres  ports  les  navires  suspects  de  transport  de  contrebande, 
afin  de  les  soumettre  a  une  visite  plus  detaillee,  pratique  a  laquelle 
les  forces  navales  britanniques  ont  largement  recouru  durant  la  grande 
guerre,  mais  contre  laquelle  le  Gouvernement  des  Etats-Unis  a  vigou- 
reusement  proteste.  A  mon  avis,  il  y  a  lieu  de  i'admettre  lorsqu'il  s'agit 
de  grands  batiments  qui  transportent  d'immenses  cargaisons,  ou  en- 
core lorsque,  en  raison  du  mauvais  temps,  la  visite  ne  peut  etre  faite 
en  haute  mer  dans  les  conditions  de  securite  ou  d'efficacite  voulues. 
Malgre  la  protestation  du  Gouvernement  des  Etats-Unis  contre  la  pra- 
tique britannique  a  cet  egard,  des  officiers  du  plus  haut  rang  de  la  marine 
americaine  ont  exprime  l'opinion  que,  en  de  telles  circonstances,  des 
visites  en  haute  mer  sont  impossibles  et  que  si  Ton  refuse  aux  belligerants 
le  droit  de  conduire  le  navire  dans  Fun  de  ses  ports,  le  droit  de  visite 
perdrait  toute  valeur  effective. 

Meme  lorsqu'elle  est  pratiquee  uniquement  en  haute  mer,  la  visite  est 
une  cause  de  grands  ennuis  pour  les  neutres  et  entraine  frequemment  des 
controverses  irritantes  entre  gouvernements  belligerants  et  neutres.  A  cet 
egard  je  me  permets  de  suggerer  qu'il  serait  possible  depargner  aux 
neutres  de  tels  ennuis,  tout  en  protegeant  en  meme  temps  de  facon  efficace 
les  droits  des  belligerants,  en  introduisant  le  systeme  du  certificat  officiel, 
grace  auquel  les  capitaines  de  navires  neutres  recevraient  a  leur  port  de 
depart  un  document  delivre  au  port  par  un  consul  appartenant  a  un  pays 
belligerant  et  qui  attesterait  que  la  cargaison  ne  contient  pas  de  contre- 
bande. Sur  production  de  ce  certificat  le  commandant  du  capteur  auto- 
riserait  le  navire  a  poursuivre  sa  route  sans  le  soumettre  a  la  visite. 

En  1930,  le  President  Hoover,  inspire  sans  aucun  doute  par  l'experience 
qu'il  avait  acquise  pendant  la  guerre  mondiale  comme  directeur  du 
ravitaillement  de  la  Belgique,  a  fait  une  proposition  interessante  qui 
tendait  a  exempter  de  toute  saisie  ou  intervention  quelconque  les  navires 
transportant  des  vivres  a  destination  de  la  population  civile  des  pays 
belligerants.  En  d'autres  termes,  ces  navires  seraient  assimiles  aux  navires 
hopitaux  et  a  d'autres  batiments  affectes  a  des  mission  humanitaires  et 
qui,  d'apres  le  droit  international,  sont  exempts  de  capture.  Cette 
proposition  a  et&  fort  bien  accueillie  par  tous  ceux  qui  estiment  que  la 
population  civile  doit,  autant  que  possible,  rester  en  dehors  des  calamites 
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de  la  guerre,  et  il  n  est  sans  doute  aucun  homme  ayant  quelque  humanity 
qui  puisse  ne  pas  sympathiser  avec  les  tres  nobles  motives  qui  ont  inspire 
cette  proposition  du  President.  On  peut  cependant  se  demander  ceci: 
quand  bien  meme  on  admettrait  que  priver  la  population  civile  du  ravi- 
taillement  necessaire  est  une  pratique  plus  inhumaine  que  les  mesures 
militaires  telles  que  leur  bombardement,  on  ne  peut  cependant  fermer 
les  yeux  sur  les  difficultes  pratiques  que  souleve  une  telle  proposition.  La 
proposition  du  President  visait  a  ecarter  de  ces  navires  toute  interference 
quelconque.  Si  le  President  entendait  dire  par  la  qu'ils  seraient  exempts 
de  visite  meme  dans  les  cas  suspects,  cette  immunite  pourrait  manifeste- 
ment  conduire  a  des  abus  par  dissimulation  d'articles  de  contrebande. 
Comment,  par  exemple,  arriver  a  determiner  si  dans  un  cas  particulier  les 
vivres  etaient  a  destination  de  la  population  civile  ou  des  forces  ennemies? 
Bien  plus,  en  admettant  qu'ils  fussent  destines  reellement  a  la  population 
civile,  qu'est-ce  qui  pourrait  empecher  le  gouvernement  de  ce  pays  de 
les  requisitionner  pour  l'usage  des  forces  militaires?  De  toute  facon,  alors 
meme  qu'ils  seraient  effectivement  employes  a  nourrir  la  population  civile, 
leur  introduction  dans  le  pays  aurait  pour  consequence  de  rendre  dis- 
ponible  une  quantite  egale  du  stock  des  marchandises  interieures  pour 
l'usage  des  forces  militaires;  le  resultat  final  serait  pratiquement  le  meme 
que  s'ils  allaient  directement  a  destination  de  ces  dernieres.  On  pourrait 
encore  objecter  qu'il  n'y  a  guere  plus  de  raison  de  conferer  une  immunite 
aux  vivres  destines  a  la  population  civile,  plutot  qu'au  charbon,  a  certains 
produits  medicaux  ou  articles  destines  aux  hopitaux,  qui  tous  sont  aussi 
essentiels  a  la  vie  humaine  que  les  vivres  et  qui  cependant  sont  sus- 
ceptibles  de  saisie  par  les  belhgerants. 

Enfin  une  telle  immunite  pourrait  aboutir  a  paralyser  l'exercice  de 
sanctions  collectives,  de  celles  notamment  que  pourrait  avoir  a  prendre 
la  Society  des  Nations  pour  limiter  Taction  de  l'agresseur.  II  est  clair  que 
l'interdiction  de  toute  intervention  a  l'egard  des  cargaisons  de  vivres  desti- 
nees  a  la  population  civile  de  l'Etat  agresseur  pourrait  aboutir  a  priver 
de  toute  efficacite  le  blocus  ^conomique  dirige  contre  l'agresseur.  Les 
Etats  membres  de  la  Societe,  lies  par  les  prescriptions  du  Pacte  ne  pour- 
raient  guere  concilier  les  obligations  que  celui-ci  leur  impose  avec  la 
proposition  du  President  Hoover.  Pour  cette  raison  et  pour  d'autres,  la 
proposition  Hoover  n'a  pas  ete  favorablement  accueillie  et  il  n'y  a  guere 
de  chance  de  pouvoir  lui  faire  une  place  dans  un  code  des  lois  de  la 
guerre  maritime,  a  moins  peut-etre  d'y  apporter  certaines  modifications 
ou  reserves. 

En  bien  d'autres  matieres  le  droit  de  la  guerre  reste  inadequat  ou 
incertain  a  cause  du  manque  d'accord  au  sujet  de  sa  portee;  nous  ne 
pouvons,  faute  de  place,  nous  y  attacher  plus  longuement. 
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Le  droit  de  la  neutralite,  tout  comme  celui  de  la  guerre,  se  trouve  dans 
un  etat  plus  ou  moins  chaotique.  D'anciennes  conceptions  se  trouvent 
aujourdliui  attaquees  et  sont  en  voie  d'abandon.  La  ou  il  n'y  a  pas  crise 
au  sens  absolu  du  terme,  le  droit  est  en  pleine  evolution.  On  voit  les 
gouvernements  de  certains  Etats  s'appliquer  en  ce  moment  a  une  serieuse 
etude  de  l'ensemble  du  probleme;  on  en  voit  meme  chercher  a  formuler  la 
politique  qu'ils  se  proposent  de  suivre  a  l'occasion  dune  prochaine  guerre, 
en  vue  de  maintenir  leur  neutralite  pour  autant  que  la  chose  soit  possible. 
L'experience  de  la  guerre  mondiale  a  clairement  demontre  que  les  regies 
anciennes  sont  insuffisantes  a  certains  egards  pour  leur  permettre  d'at- 
teindre  cet  objet.  Elles  sont  egalement  defectueuses  en  ce  sens  qu'elles  ne 
garantissent  pas  toujours  une  neutralite  bona  fide,  conforme  a  ce  qu'exigent 
les  principes  de  haute  moralite,  de  bonne  f  oi  et  d'equitable  traitement  des 
deux  belligerants. 

Mais  en  fait,  c'est  toute  l'idee  meme  de  la  neutrality  qui  se  trouve 
attaquee  aujourd'hui  par  certains  auteurs  et  publicistes  qui  partent  de 
cette  idee  qu'il  n'y  a  plus  place  desormais  pour  la  neutralite  dans  un 
monde  d'ou  la  guerre  devrait  etre  bannie,  si  elle  ne  Test  pas  deja  eff ective- 
ment.  Dans  ce  plan  une  declaration  de  guerre  par  un  Etat  contre  un 
autre  est  une  question  qui  interesse  la  communaute  entiere  des  nations 
et  a  laquelle  les  autres  Etats  ne  saurait  rester  indiff brents:  point  de  vue 
qui  est  exclusif  de  l'idee  meme  d'une  neutralite  legitime.  De  telles  opinions 
ont  ete  frequemment  exposees  au  cours  des  dernieres  annees;  elles 
emanent  parfois  dTiommes  d'Etats  et  de  juristes  d'une  haute  reputation. 
Le  President  Wilson  lui-meme  a  declare  que  lorsque  la  liberte  des  peuples 
et  la  paix  du  monde  se  trouvent  en  jeu  on  ne  peut  plus  parler  d'un  droit 
de  neutralite.  Un  diplomate  aussi  connu  et  aussi  hautement  respect^ 
que  M.  Politis  a  developpe,  dans  un  recent  ouvrage,  La  Neutralite 
et  la  Paix,  la  these  que  la  neutralite  est  une  conception  surannee, 
immorale,  entierement  incompatible  avec  le  systeme  de  securite  collec- 
tive qui  est  seul  capable  d'assurer  la  paix  du  monde.  Le  grand  defaut  de 
l'ancienne  conception  de  la  neutralite,  nous  dit-il,  etait,  de  ne  faire  aucune 
distinction  entre  l'agresseur  et  sa  victime  et  d'obliger  les  neutres  a  les 
traiter  de  facon  identique,  comme  si  les  causes  pour  lesquelles  ils  com- 
battent  etaient  egalement  legitimes.  Une  telle  conception  serait  non 
seulement  immorale,  mais  propre  a  encourager  l'agression. 

II  faut  reconnaitre  que  cette  critique  n'est  pas  sans  fondement,  mais 
elle  ne  semble  pas  pouvoir  justifier  une  abolition  radicale  de  toute 
la  .notion  meme  de  la  neutralite.  La  these  repose  sur  certains  postulats 
qui  ne  s'accordent  pas  avec  les  faits.  La  guerre  n'a  pas  encore  ete  l'objet 
de  cette  condamnation  universelle  que  nous  souhaiterions  voir  intervenir; 
elle  n'est  done  pas  illegale  sauf  dans  les  cas  ou  certains  Etats  particuliers 
y  ont  renonce  par  des  engagements  conventionnels.  II  est  vrai  que  les 
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Membres  de  la  Societe  des  Nations  ont  accepte  certaines  limitations  a 
leur  droit  de  faire  la  guerre  et  peut-etre  peut-on  dire  qu'ils  ont  meme 
condamne  certaines  guerres  comme  les  guerres  d'agression.  Pareillement 
les  Etats  qui  sont  parties  au  Pacte  Briand-Kellogg  ont  renonce  a  recourir  a 
la  guerre  comme  instrument  de  politique  nationale,  quelque  signification 
que  Ton  puisse  vouloir  attacher  a  ces  termes.  Mais  il  subsiste  des  hypotheses 
de  guerre  qui  n'ont  ete  condamnees  ni  par  le  Pacte  de  la  S.  D.  N.  ni  par  le 
Pacte  de  Paris  et  Ton  ne  peut  pas  pretendre  que,  s'agissant  de  telles 
guerres,  les  Etats  n'ont  pas  conserve  leurs  droits  a  une  attitude  de  neu- 
trality. II  nest  guere  necessaire  de  relever  le  fait  que  certains  des  Etats 
les  plus  importants  sont  restes  etrangers  au  Covenant  et  qu'il  y  en  a 
quelques-uns  qui  n'ont  jamais  adhere  au  Pacte  de  Paris.  lis  n'ont  assure- 
ment  pas  renonce  a  leur  droit  de  faire  la  guerre  et  pour  eux  par  conse- 
quent la  guerre  ne  saurait  etre  consideree  comme  illegale  en  ce  sens 
quelle  serait  contraire  au  droit  international.  En  pareil  cas,  la  guerre 
n'etant  pas  proscrite,  on  ne  peut  decouvrir  un  devoir  juridique  a  la  charge 
d'autres  Etats  qui  les  contraindrait  a  abandonner  les  droits  de  la  neu- 
trality et  a  se  ranger  contre  celui  des  belligerants  qui  peut  etre  considere 
comme  l'agresseur,  bien  que  Ton  puisse  considerer  qu'il  y  a  une  obligation 
morale  de  se  comporter  ainsi.  Certains  publicistes  soutiennent  que  les 
Etats  qui  sont  parties  au  Pacte  Briand-Kellogg  ont  renonce  a  leur  droit 
de  rester  neutres  dans  le  cas  d'une  guerre  qui  se  poursuivrait  entre  les 
autres  signataires  en  violation  des  termes  du  Pacte.  Pour  ma  parte  je  ne 
vois  dans  le  texte  du  Pacte  rien  qui  justifie  cette  interpretation.  Le  Comite 
des  relations  etrangeres  du  Senat  des  Etats-Unis,  dans  le  rapport  par 
lequel  il  a  conclu  a  l'adhesion  des  Etats-Unis  au  Pacte,  a  nettement 
specifie  que  dans  sa  pensee  le  Pacte  n'exigeait  pas  chez  ses  signataires 
l'abandon  de  leur  droit  de  rester  neutres  et  d'intervenir  en  faveur  d'un 
Etat  signataire  qui  pourrait  etre  victime  d'une  agression  de  la  part  d'un 
autre  signataire  en  violation  des  dispositions  du  Pacte.  Le  Senat  n'a 
donne  son  consentement  a  la  ratification  du  Pacte  que  sous  reserve  de 
cette  interpretation.  II  semble  probable  que  d'autres  Etats  qui  ont  signe 
le  Pacte  ont  interprete  de  la  meme  facon  les  droits  et  obligations  qui  en 
derivent.  On  peut  se  demander  s'il  se  serait  trouve  un  seul  Etat  qui  aurait 
accepte  d'y  adherer  avec  i'interpretation  que  cette  adhesion  l'obligeait  a  se 
ranger  aux  cotes  de  tout  Etat  cosignataire  qui  se  trouverait  attaque  en 
violation  des  dispositions  du  Pacte.  Il  va  de  soi  que  nous  n'entendons  pas 
dire  par  la  que  les  Etats  qui  ont  signe  le  Pacte  ne  peuvent  pas,  s'ils  le 
desirent,  preierer  a  cette  attitude  de  neutralite  une  assistance  en  faveur 
de  celui  de  leur  cosignataires  qui  serait  victime  d'une  agression  injuste. 
Cette  intervention  peut  meme,  comme  je  l'ai  dit,  constituer  un  devoir 
moral.  II  y  a  la  une  question  qui  releve  de  la  politique  et  de  l'interet 
national  et  qu'on  ne  peut  ramener  a  un  probleme  de  droit  international. 
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En  conclusion,  on  peut  dire  qu'aussi  longtemps  que  les  Etats  n'ont  pas 
renonce  d'une  facon  positive  et  par  voie  de  traite  a  leurs  droits  de  faire 
la  guerre  ou  de  rester  neutres,  ils  restent  libres  d'adopter  l'une  ou  l'autre 
attitude  selon  les  exigences  de  leur  interet  national. 

Assurement  lorsqu'il  s'agit  de  guerres  degression,  il  y  a  de  forts  bons 
arguments  pour  soutenir  que  les  autres  Etats  ne  peuvent,  sans  mecon- 
naitre  un  tres  haut  devoir  moral,  adopter  une  attitude  d'indifference  et 
traiter  l'agresseur  comme  la  victime.  Mais,  sur  le  terrain  du  droit,  ils 
garderont  leur  liberte  d'action  aussi  longtemps  qu'un  regime  international 
ne  viendra  pas  sanctionner  ce  devoir  moral. 

En  admettant  qu'un  Etat  qui  n'a  pas  expressement  renonce  a  son  droit 
de  rester  neutre  se  decide  a  adopter  une  politique  de  neutralite,  cette 
attitude  donnera  naissance  au  probleme  des  droits  et  devoirs  que  le  droit 
international  prescrit  envers  les  belligerants.  Les  tres  nombreuses  con- 
troverses  que  la  grande  guerre,  comme  tant  d'autres  guerres  anterieures,  a 
engendrees  entre  belligerants  et  neutres  n'ont  pas,  nous  l'avons  dit,  recu 
de  solution  depuis  la  guerre.  II  y  a  lieu  de  craindre  que  l'absence  de  tout 
accord  a  leur  sujet  ne  soit  dans  l'avenir  la  source  de  guerres  nouvelles. 
On  peut  remarquer  a  ce  sujet  que  des  trois  guerres  exterieures  dans  les- 
quelles  les  Etats-Unis  ont  ete  engages  depuis  leur  independance  deux 
sont  nees  de  controverses  qui  concernaient  les  droits  des  neutres.  II  en 
fut  ainsi  de  la  guerre  de  1812  avec  la  Grande-Bretagne,  et  de  la  guerre 
de  1917-1918  avec  l'Allemagne.  On  peut  predire  sans  crainte  de  se  trom- 
per  que  si  une  nouvelle  guerre  europeenne  venait  a  eclater,  les  Etats-Unis 
ne  manqueraient  pas  de  s'y  trouver  entraines  s'ils  entreprenaient  de 
soutenir  pour  compte  de  leurs  ressortissants  les  droits  qu'ils  ont  reven- 
diques  durant  la  grande  guerre  et  que  lui  refuseraient  les  belligerants. 

Ce  sont  ces  perspectives  qui  expliquent  une  disposition  aujourd'hui 
tres  repandue  aux  Etats-Unis  a  adopter  une  attitude  entierement  nouvelle 
quant  au  droit  des  sujets  americains  de  voyager  en  haute  mer  en  temps  de 
guerre  et  de  commercer  avec  les  belligerants.  II  y  a  en  fait  une  tendance 
k  abandonner  dans  une  large  mesure  les  droits  que  les  Etats-Unis  comme 
puissance  neutre  ont  toujours  revendiques  pour  compte  de  leurs  nationaux 
et  a  abandonner  la  protection  que  notre  gouvernement  leur  a  toujours 
assuree  dans  les  guerres  d'autrefois.  C'est  une  conception  qui  se  trouve 
exprimee  dans  la  loi  recente  de  neutrattte  adoptee  par  le  Congres  et 
dans  la  proclamation  de  neutralite  du  President  au  debut  de  la  presente 
guerre  entre  l'ltalie  et  i'Ethiopie.  Cette  nouvelle  politique  a  ete  clairement 
affirmee  par  le  President  Roosevelt  dans  l'expose  public  qu'il  a  fait  au 
lendemain  de  sa  Proclamation  de  neutralite  du  5  octobre  1935.  II  y  disait 
notamment:  «  Je  desire  qu'il  soit  bien  entendu  que  tous  nos  compatriotes 
qui  entreprennent  volontairement  des  transactions  de  quelque  caractere 
que  ce  soit  avec  l'un  quelconque  des  belligerants  le  font  a  leurs  risques 
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et  perils.  »  Ceci  signifie  qu'ils  ne  doivent  pas  compter  sur  la  protection  du 
Gouvernement  des  Etats-Unis.  II  existe,  en  effet,  un  sentiment  assez 
repandu  que  ce  que  Ton  designe  sous  le  nom  de  «  droits  »  des  com- 
mercants  neutres  tels  qu'ils  ont  ete  jusqu'ici  soutenus  et  revendiques  par 
les  Etats-Unis  ont  ete  grandement  exageres,  si  meme  on  peut  parler  a 
leur  sujet  de  droits  veritables.  II  ne  s'agit  la,  en  tout  cas,  que  de  droits 
dont  seule  une  partie  relativement  peu  importante  de  la  population  se 
trouve  appelee  a  beneficier  et  il  semblerait  preferable  de  les  abandonner 
plutot  que  d'engager  une  nation  entiere  dans  la  guerre  pour  assurer  leur 
defense.  Cet  interet  d'un  peuple  entier  a  rester  en  dehors  d'une  guerre 
etrangere  peut  sembler  superieur  a  celui  d'un  petit  nombre  de  ses 
membres  a  commercer  librement  avec  les  belligerants,  et  Ton  peut  con- 
siderer  que  le  devoir  du  gouvernement  de  preserver  la  nation  des  im- 
menses  pertes,  calamites  et  depenses,  est  superieur  a  celui  de  proteger 
quelques  hommes  qui  desirent  tirer  des  profits  de  leur  trafic  avec  les 
belligerants. 

Ceci  nous  conduit  finalement  a  formuler  quelques  observations  sur  les 
devoirs  des  Etats  neutres,  devoirs  qui,  a  mon  avis,  devraient  trouver  une 
place  dans  les  lois  revisees  de  la  neutralite  et  que  Ton  a  une  certaine 
tendance  a  negliger  pour  ne  s'attacher  qu'a  raffirmation  de  leurs  droits. 
Selon  moi,  le  moment  est  venu  d'insister  davantage  sur  les  devoirs  de  la 
neutralite  et  moins  sur  ses  droits.  Si  Ton  se  conformait  a  ce  point  de  vue 
dans  la  pratique  des  Etats  il  y  aurait  moins  de  controverses  entre  belli- 
gerants et  neutres  et  moins  de  guerres  qui  sortiraient  de  telles  contro- 
verses. II  faut  relever  a  cet  ^gard  que  la  neutralite  n'est  pas  la  meme 
chose  que  l'impartialite.  La  neutralite  signifie  abstention  de  toute  par- 
ticipation a  la  guerre.  Il  en  resulte  qu'une  nation  qui  adopte  une  politique 
de  neutrality  doit  s'abstenir  de  toute  assistance  a  tout  belligerant;  ce 
n'est  pas  etre  neutre  que  de  les  assister  tous  deux  egalement.  En  fait  il 
est  souvent  arrive  que  lorsqu'un  gouvernement  a  offert  des  facilites,  par 
exemple  l'utilisation  de  ses  ports  aux  deux  belligerants,  l'un  d'eux  seule- 
ment  s'est  trouve  en  mesure  d'en  user.  Ce  n'est  pas  la  une  neutralite 
bona  fide,  puisque  cette  pratique  aboutit  en  fait  a  ne  preter  assistance 
qu'a  l'un  des  belligerants.  Pour  ce  motif  et  pour  d'autres  je  serais  dispose 
a  suggerer  que  la  regie  de  la  Convention  de  La  Haye  qui  permet  aux  Etats 
neutres  d'autoriser  les  navires  de  guerre  belligerants  a  entrer  et  a  se- 
journer  dans  leurs  ports,  a  y  embarquer  du  charbon  et  d'autres  com- 
bustibles en  quantite  suffisante  pour  regagner  leur  port  d'origine,  a  quel- 
que  distance  que  celui-ci  se  trouve,  et  a  reparer  dans  ces  ports  les  avaries 
qu'ils  ont  recues  dans  un  engagement  naval,  devrait  etre  abolie  complete- 
ment  ou  tout  au  moins  restreinte  de  facon  a  s'accorder  avec  les  exigences 
d'une  neutralite  qui  soit  reellement  bona  fide.  Dans  sa  forme  actuelle, 
la  regie  a  trop  souvent  pour  consequence  de  transformer  virtuellement 
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les  ports  neutres  en  bases  d'operations  de  l'un  des  belligerants  contre 
l'autre.  Les  evenements  qui  ont  marque  la  guerre  russo-japonaise  et  la 
guerre  mondiale  apportent  une  confirmation  frappante  a  l'appui  de  cette 
maniere  de  voir. 

Pareillement  le  moment  me  parait  venu  ou  il  faudrait  reconnaitre  que 
la  vente  et  l'exportation  d'armes  et  de  munitions  de  la  part  d'un  pays 
qui  se  pretend  neutre  a  destination  d'un  belligerant,  surtout  lorsque  le 
volume  d'un  tel  commerce  prend  des  proportions  jusqu'alors  inconnues 
et  lorsque  l'autre  partie  belligerante  n'est  pas  en  situation  d'en  tirer 
parti,  ne  s'accordent  pas  avec  l'esprit  d'une  veritable  neutralite.  Comme 
on  le  sait,  la  guerre  mondiale  a  fourni  un  frappant  exemple  de  cette 
forme  en  quelque  sorte  unilaterale  de  la  neutralite.  Les  Etats-Unis 
d'Amerique  se  sont  transformed  en  un  vaste  depot  de  fournitures,  en  un 
veritable  arsenal  qui  mettait  a  la  disposition  de  celui  des  belligerants 
qui  detenait  la  maitrise  de  la  mer  tous  les  produits  et  articles  necessaires 
a  la  conduite  de  la  guerre.  Tel  fut  a  cette  epoque  le  besoin  des  bel- 
ligerants que  la  fabrication  des  armes  et  munitions  devint  l'une  des 
industries  principales  des  Etats-Unis.  Tous  les  jours  les  journaux  si- 
gnalaient  la  conclusion  de  contrats  conclus  pour  de  millions  de  dollars  en 
vue  de  l'achat  par  l'un  ou  l'autre  belligerant  de  ces  fournitures  de  guerre. 
Deux  des  belligerants,  l'Allemagne  et  l'Autriche,  s'etant  vu  prives  par  le 
blocus  ennemi  de  tout  acces  a  cette  source  d'approvisionnement,  adres- 
serent  une  note  au  Gouvernement  de  Washington  dans  laquelle,  tout  en 
admettant  que  le  droit  international  tel  qu'il  existait,  n'imposait  pas  aux 
Etats-Unis  d'interdire  ce  trafic,  ils  faisaient  observer,  a  juste  titre,  dans 
l'opinion  que  j'estime  devoir  defendre  aujourd'hui,  qu'une  telle  politique 
ne  pouvait  s'accorder  avec  l'esprit  d'une  veritable  neutralite.  La  distinc- 
tion que  le  droit  international  reconnaissait  alors  et  qu'il  reconnait  peut- 
etre  meme  encore  aujourd'hui  entre  le  devoir  de  l'Etat  et  les  droits  de  ses 
nationaux— distinction  qui  interdit  a  l'Etat  comme  tel  de  faire  des 
prets  d'argent  ou  de  vendre  des  fournitures  militaires  a  un  belligerant, 
mais  qui  autorise  ses  ressortissants  a  le  faire  —  est  un  anachronisme  du 
droit  international  auquel  il  faudrait  mettre  fin.  Dire  qu'un  Etat  est 
reellement  neutre  quand  il  permet  a  ses  ressortissants  d'assister  les  bel- 
ligerants en  leur  fournissant  les  produits  necessaires  a  la  conduite  de  la 
guerre,  tout  specialement  quand  l'autre  est  en  fait  prive  de  cette  as- 
sistance, et  cela  parce  que  l'Etat  lui-meme  s'abstient  de  prendre  part  a 
un  tel  trafic,  c'est  adopter  une  conception  des  devoirs  de  la  neutralite 
qui,  s'attachant  a  la  lettre,  en  meconnait  l'esprit.  J'ai  la  conviction  que  la 
tres  grande  majorite  du  peuple  americain  envisage  aujourd'hui  la  question 
de  ce  point  de  vue,  et  qu'elle  ne  serait  aucunement  disposee  a  laisser  les 
Etats-Unis  suivre  encore  la  politique  de  neutralite  qu'ils  ont  era  devoir 
defendre  pendant  les  deux  premieres  annees  de  la  guerre  mondiale. 


XXV 

QUESTIONS  OF  INTERNATIONAL  LAW  IN  THE 
SPANISH  CIVIL  WAR* 

Several  important  questions  of  international  law  have  been  raised  by 
the  armed  struggle  now  going  on  in  Spain.  It  may  be  remarked  at  the 
outset  that  the  contest  has  the  character  of  both  a  "rebellion"  and  a  "civil 
war."  It  began  on  July  17  as  an  "insurrection,"  led  by  General  Franco, 
Commander  of  the  Spanish  Foreign  Legion  in  Morocco,  against  the 
established  legitimate  government.  As  the  'insurrection"  spread  to  Spain 
and  acquired  the  proportions  of  an  armed  contest  on  a  large  scale  it 
became  a  "rebellion."1  Its  character  as  a  "civil  war"  is  derived  from  the 
fact  that  it  is  a  struggle  in  which  the  contending  parties  are  people  of 
the  same  state,  that  is,  it  is  an  interfratricidal  or  internecine  war.2  In  case 
the  insurrection  succeeds  it  will  go  down  in  history  as  a  "revolution." 
Since  the  belligerency  of  the  insurgent  does  not  appear  to  have  ever 
been  formally  recognized  either  by  the  Spanish  Government  or  by  any 
third  Powers— certainly  not  before  November,  1936—  the  struggle  did  not 
acquire  the  character  of  a  "war,"  in  the  technical  or  legal  sense  of  the 
term,  at  least  not  prior  to  the  latter  date.  The  status  of  those  arrayed 
against  the  government  was  therefore  that  of  insurgents  rather  than 
belligerents.  Nevertheless,  it  is  admitted  by  all  writers  on  international 
law  that  as  insurgents  they  had  certain  limited  rights  for  the  purpose 
of  carrying  on  the  war— rights  which  belong  equally  to  recognized  bel- 
ligerents,3 and  in  general  the  rules  of  international  law  governing  the 
conduct  of  war  in  the  technical  sense  apply  equally  in  case  of  an  insur- 
rection. Certainly  the  statement  of  Fauchille,  that  the  conduct  of  civil 
war  is  not  governed  by  the  same  laws  that  apply  in  international  war,4 
cannot  be  accepted— at  least  not  without  qualification.   Consequently 

*  From  the  American  Journal  of  International  Law,  Vol.  XXXI  (1937). 

1  Compare  the  distinction  made  by  Lieber,  "Instructions  for  the  Government  of 
Armies  of  the  United  States  in  the  Field,"  Arts.  149  and  151,  and  Hyde,  International 
Law,  Vol.  II,  p.  193. 

2  Rougiers'  criticism  (Les  Guerres  Civiles  et  le  Droit  des  Gens,  p.  18)  of  Pufendorf s 
and  Martens'  definition  of  a  civil  war  as  a  contest  between  members  of  the  same  state 
but  that  it  is  rather  a  war  between  a  state  and  certain  portions  of  its  population,  is  a 
fine  distinction  more  technical  than  practical. 

3  Hershey,  Essentials  of  International  Public  Law  and  Organization  (rev.  ed.),  p. 
203;  Wilson,  "Insurgency  and  International  Maritime  Law,"  American  Journal  of  In- 
ternational Law,  Vol.  I  (1907),  p.  56;  and  the  decision  of  the  U.  S.  Supreme  Court  in 
the  case  of  the  Three  Friends,  166  U.  S.  1. 

*  Traite  de  Droit  International  Public,  t.  II,  Guerre  et  Neutralite  (1921),  p.  11. 
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such  reported  acts  as  the  wanton  killing  of  hostages  and  prisoners  and 
the  indiscriminate  dropping  of  bombs  upon  private  houses  and  the  non- 
combatant  population  during  the  present  contest  was  as  much  contrary 
to  international  law  as  they  would  have  been  had  the  struggle  been  a 
war  in  the  technical  sense. 

An  important  question  of  international  law  raised  during  the  present 
contest  is  that  raised  by  the  conduct  of  Germany  and  Italy  in  assisting 
the  insurgent  forces,  and  particularly  in  supplying  them  with  bombing 
planes  (some  of  which  appear  to  have  been  manned  by  German  and 
Italian  pilots),  tanks,  armored  trucks,  and  machine  guns,  or  permitting 
their  nationals  to  do  so.  That  such  assistance  was  rendered  the  insurgents 
on  a  considerable  scale  there  is  much  evidence,  although  the  German 
and  Italian  representatives  at  the  meeting  in  London  of  the  interna- 
tional committee  on  non-intervention  in  Spain  denied  the  truth  of  the 
accusations.  Portugal  also  rendered  substantial  assistance  to  the  insurgents 
by  allowing  its  territory  and  ports  to  be  made  a  base  for  the  importation 
and  dispatch  to  Spanish  territory  of  munitions  and  implements  of  war 
for  the  use  of  the  rebel  forces.  In  notes  addressed  to  the  governments 
of  these  three  countries  by  the  Spanish  Government  on  September  15,  a 
protest  was  made  against  the  rendering  of  such  aid  to  the  insurgents, 
and  the  Spanish  Minister  of  Foreign  Affairs  laid  before  the  Secretariat 
of  the  League  of  Nations  detailed  evidence  in  support  of  the  charge. 
Is  such  aid  legitimate  under  the  generally  recognized  rules  of  inter- 
national law?  It  is  believed  that  the  answer  must  be  in  the  negative. 

The  Government  of  Spain,  for  the  overthrow  of  which  this  aid  was 
intended,  was  the  established  legitimate  government  of  the  country,  what- 
ever might  be  said  in  criticism  of  its  character  or  policies.  It  had  been  set  up 
in  conformity  with  the  constitution  and  laws  of  the  country  and  as  a  result 
of  free  popular  elections.  It  had  been  recognized  by  all  the  other  Powers, 
including  Germany,  Italy,  and  Portugal,  as  the  de  jure  government,  and 
continued  to  be  so  recognized  by  all  of  them,  at  least  during  the  first 
three  months  of  the  insurrection  when  the  assistance  complained  of  was 
being  rendered.  Juridically,  therefore,  the  aid  furnished  by  the  three 
Powers  mentioned  to  the  rebels  arrayed  against  the  Spanish  Government 
was  an  act  of  intervention  of  a  kind  which  cannot  be  justified  on  the 
ground  of  self-preservation,  protection  of  nationals,  or  any  of  the  other 
reasons  commonly  recognized  as  justifying  intervention  by  one  state  in 
the  internal  affairs  of  another  state. 

The  outbreak  of  insurrection  in  a  state  has  no  effect  on  its  juridical 
status  as  a  member  of  the  international  community.  It  does  not  alter  the 
duty  of  non-intervention  in  its  affairs  which  other  states  are  under.  It 
confers  no  right  of  intervention  upon  them  which  they  did  not  have  prior 
to  the  outbreak  of  the  insurrection.  No  question  of  neutrality  is  involved 
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because  neutrality  is  a  status  which  is  created  only  when  war  in  a  techni- 
cal sense  exists,  that  is,  where,  in  the  case  of  civil  war,  the  belligerency 
of  the  insurgents  has  been  recognized.  Until  then  the  status  of  other 
Powers  is  that  of  non-intervening  states,  not  that  of  neutrals. 

The  conclusion  of  the  whole  matter  is  that  the  assistance  furnished  the 
Spanish  rebels  by  Germany,  Italy,  and  Portugal,  assuming  of  course  that 
the  charges  of  the  Spanish  Government  against  them  are  true,  is  an  act 
of  unjustifiable  intervention  in  the  internal  affairs  of  Spain  for  which 
they  may  be  held  responsible  in  case  the  insurrection  fails  and  the 
present  government  remains  in  power.  This  view  is  in  accord  with  the 
conclusions  of  the  Institute  of  International  Law  as  expressed  in  its 
projet  on  the  rights  and  duties  of  foreign  Powers  as  regards  established 
and  recognized  governments  in  case  of  insurrection,  adopted  at  Neuchatel 
in  1900.  Among  the  obligations  of  foreign  Powers  in  respect  to  the  legiti- 
mate government  which  the  Institute's  projet  enumerates  is  the  duty  "not 
to  furnish  to  the  insurgents  either  arms,  munitions,  military  supplies,  or 
financial  aid"  or  to  "allow  a  hostile  military  expedition  against  an  estab- 
lished and  recognized  government  to  be  organized  within  their  domains."5 
Among  the  jurists  who  supported  the  resolutions  were  Holland,  Westlake, 
Rolin-Jaequemyns,  Pierantoni,  Brusa,  Renault,  and  Von  Bar.  This  also 
appears  to  be  the  view  of  all  reputable  text-writers  who  have  discussed 
the  subject,  among  whom  may  be  mentioned  Rougier,6  Hyde,7  Oppen- 
heim,8  Weisse,9  Feraud-Giraud,10  Fiore,11  and  LaPradelle.lla 

If  it  be  said  that  the  duty  of  non-intervention  has  reference  only  to 
the  conduct  of  governments  in  directly  assisting  the  rebels  and  has  no 
application  to  the  conduct  of  private  individuals,  it  can  be  said  in  reply 
that  this  distinction,  if  it  was  ever  applicable  in  civil  wars,  is  now 
antiquated,  and  is  today  repudiated  by  the  best  writers  on  international 
law,  and  has  been  rejected  by  the  most  recent  legislation,  such  as  the 
American  neutrality  legislation  of  1935  and  1936. 

Finally,  if  it  be  said  that  Russia  and  possibly  France  have  rendered 
the  same  sort  of  assistance  to  the  Spanish  Government,  and  consequently 
Germany  and  Italy  cannot  be  justly  reproached  for  having  assisted  the 

'  18  Annuaire  de  Vlnstitut,  p.  227. 

6  Les  Guerres  Civiles  et  le  Droit  des  Gens  (1903).  See  p.  83  ff.  where  the  whole 
matter  is  discussed  in  great  detail. 
T  2  International  Law,  p.  782. 
8  2  International  Law  (5th  ed.),  p.  524. 
■  Le  Droit  International  AppliquS  aux  Guerres  Civiles  (1898). 

10  "La  reconnaissance  du  belligerance  dans  les  Guerres  Civiles,"  3  Revue  Ginirale 
de  Droit  International  Public  (1896),  pp.  277  ff. 

11  International  Law  Codified  (translated  by  Borchard),  Sec.  1468. 

lla  "Les  fivenements  d'Espagne,"  18  Revue  de  Droit  International  (July-September, 
1936),  pp.  165  ff. 
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rebels  or  for  having  permitted  their  nationals  to  do  so,  it  can  be  said 
in  reply  that  this  argument  ignores  the  sound  distinction  between  the 
rights  and  duties  of  a  state  vis-a-vis  the  recognized  legitimate  government 
of  another  state  and  rebel  forces  engaged  in  the  effort  to  overthrow  it. 
There  is  no  rule  of  international  law  which  forbids  the  government  of 
one  state  from  rendering  assistance  to  the  established  legitimate  govern- 
ment of  another  state  with  a  view  of  enabling  it  to  suppress  an  insur- 
rection against  its  authority.  Whether  it  shall  render  such  aid  is  entirely 
a  matter  of  policy  or  expediency  and  raises  no  question  of  right  or  duty 
under  international  law.  If  assistance  is  rendered  to  the  legitimate  gov- 
ernment it  is  not  a  case  of  unlawful  intervention  as  is  the  giving  of 
assistance  to  rebels  who  are  arrayed  against  its  authority.  Assuming, 
therefore,  that  the  Government  of  Russia  rendered  military  or  financial 
assistance  to  the  Spanish  Government,  and  that  the  Government  of  France 
knowingly  permitted  its  nationals  to  do  likewise,  both  governments  acted 
within  their  right  under  international  law  and  their  conduct  afforded  no 
legal  justification  for  the  action  of  other  governments  in  assisting  the 
rebels.  This  is  not  intended  to  be  an  expression  of  opinion  on  the  merits 
of  the  Spanish  insurrection  or  upon  the  moral  or  political  aspects  of  the 
cause  for  which  the  insurgents  are  fighting;  it  is  simply  a  juridicial  con- 
clusion based  on  the  rules  of  international  law  applicable  to  the  case 
and  involves  no  expression  of  sympathy  for  one  side  or  the  other. 

It  is  believed  that  the  Government  of  the  United  States  adopted  the 
view  required  by  international  law  when,  during  the  course  of  an  insur- 
rection in  New  Granada  in  1862,  Secretary  Seward  said:  "It  [the  United 
States]  regards  the  government  of  each  state  as  its  head  until  that  govern- 
ment is  effectually  displaced  by  the  substitution  of  another.  It  abstains 
from  interference  with  its  domestic  affairs  in  foreign  countries,  and  it 
holds  no  unnecessary  communication,  secret  or  otherwise,  with  revolu- 
tionary parties  or  factions  therein."12  It  is  believed  also  that  the  conduct 
of  the  Government  of  the  United  States  during  the  present  insurrection 
in  Spain  has  been  in  accord  with  the  proper  conception  of  the  duty  of 
all  foreign  states  toward  the  Spanish  Government.  Although  the  American 
Government  had  no  authority  under  the  Neutrality  Resolution  of  Febru- 
ary 29,  1936,  to  place  an  embargo  on  the  shipment  of  munitions  of  war 
to  Spain,  since  that  Act  applies  only  to  international  wars,  and  although 
it  was  not  a  party  to  the  agreement  for  non-intervention  in  Spain,  the 


32  Dispatch  to  Mr.  Burton,  October  25,  1862.  6  Moore,  Digest  of  International  Law, 
p.  20.  See  also  the  strong  statement  of  Charles  Francis  Adams  to  Earl  Russell  in  1865 
(1  ibid.,  p.  188)  where  he  said  among  other  things  "Whenever  an  insurrection  against 
the  established  government  of  a  country  takes  place,  the  duty  of  governments  .  .  . 
appears  to  be,  at  first,  to  abstain  carefully  from  any  step  that  may  have  the  smallest 
influence  in  affecting  the  result" 
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government  used  strong  moral  pressure  to  prevent  American  manufac- 
turers and  exporters  from  sending  such  supplies  to  either  of  the  contend- 
ing forces  in  Spain,  and  it  does  not  appear  that  the  Munitions  Control 
Board  has  issued  any  licenses  for  such  exports  since  the  outbreak  of  the 
insurrection  or  that  in  fact  there  have  been  any  shipments.  On  August  7 
Acting  Secretary  of  State  Phillips  dispatched  telegraphic  instructions  to 
all  American  consular  representatives  in  Spain  informing  them  that  "in 
conformity  with  its  well  established  policy  of  non-interference  with  in- 
ternal affairs  in  other  countries,  either  in  time  of  peace  or  in  the  event 
of  civil  strife,  this  government  will,  of  course,  scrupulously  refrain  from 
any  interference  whatsoever  in  the  unfortunate  Spanish  situation."13 

There  is  a  popular  belief,  and  it  apparently  has  the  support  of  some 
textwriters,  that  when  the  belligerency  of  rebel  forces  has  once  been 
recognized  and  the  struggle  has  passed  from  a  state  of  insurgency  to  a 
state  of  technical  war,  the  rights  of  the  recognizing  Power  vis-a-vis  the 
rebel  forces  undergo  a  change.  This  is  an  error.  Both  the  contending 
forces  acquire  a  new  status  as  a  result  of  recognition  and  certain  additional 
rights  which  they  did  not  have  prior  thereto,  but  the  recognizing  state 
itself  acquires  no  new  rights  so  far  as  its  relations  with  the  insurgents 
are  concerned.  Its  duty  changes  from  that  of  non-intervention  on  the 
side  of  the  insurgents  to  that  of  neutrality  in  respect  to  both  belligerents. 
It  loses  the  right  which  it  had  during  the  period  of  insurgency  to  assist 
the  legitimate  government  and  henceforth  must  treat  both  belligerents 
alike.  From  that  time  on  it  cannot  assist  either  party  without  violating 
its  duties  of  neutrality.  It  can  no  more  render  aid  to  the  former  insurgents 
without  violating  the  law  of  neutrality  than  it  could  have  aided  them 
before  recognition  without  violating  the  law  of  non-intervention.  If  recog- 
nition of  belligerency  conferred  on  the  recognizing  state  the  right  to 
aid  the  insurgents,  all  Germany  or  Italy  would  have  needed  to  do  in  the 
present  struggle  to  legalize  their  assistance  to  the  rebels  would  have 
been  to  recognize  their  belligerency.  Within  a  few  weeks  after  the  insur- 
rection began  it  had  acquired  a  magnitude  and  an  organization  which 
would  have  legally  justified  any  foreign  government  in  recognizing  a 
state  of  belligerency  had  it  desired  to  do  so.14  But  it  does  not  appear 
that  up  to  the  present  any  European  government  has,  formally  at  least, 
recognized  the  belligerency  as  such  of  the  Spanish  insurgent  military 
forces. 

The  news  dispatches  report  that  Guatemala,  Salvador,  Germany, 
and  Italy  in  November  recognized  the  insurgent  organization  as  the 

M  Text  in  New  York  Times,  August  23,  1936. 

14  See  a  statement  of  the  conditions  which  are  deemed  to  justify  recognition  of  bel- 
ligerency, as  formulated  by  the  Institute  of  International  Law  in  its  Neuchatel  project, 
18  Annuaire,  p.  229;  Rougier,  op.  cit.,  p.  384;  and  Hershey,  op.  tit.,  p.  203. 


INTERNATIONAL  LAW  IN  SPANISH  CIVIL  WAR         511 

de  facto  if  not  the  de  jure  government  of  Spain.  At  the  same  time  the 
Italian  Government  withdrew  its  diplomatic  representative  accredited 
to  the  legitimate  government  of  Spain  and  appointed  a  charge  d'affaires 
to  the  government  set  up  by  the  Franco  regime.  This  is  not  a  recognition 
of  belligerency  but  a  recognition  of  the  insurgent  Power  as  a  member  of 
the  international  community.  It  goes  much  further,  therefore,  than  a 
recognition  of  the  existence  of  a  status  of  belligerency.  There  is  a  dis- 
tinction between  the  recognition  of  the  belligerency  of  the  two  contending 
parties  and  the  recognition  of  the  rebel  organization  as  the  de  facto 
government  of  the  country.  Recognition  of  belligerency  is  a  declaration 
of  intention  on  the  part  of  the  recognizing  government  to  treat  both 
parties  alike  and  in  fact  it  is  usually  in  the  form  of  a  neutrality  proclama- 
tion. Recognition  of  one  of  the  parties  as  the  established  government  is  a 
very  different  matter.  It  is  the  antithesis  of  neutrality.  If  the  usual  tests 
laid  down  to  justify  recognition  of  this  kind  are  applied  in  the  present 
case,  the  legitimate  government  will  undoubtedly  be  justified  in  consider- 
ing it  as  premature  and  therefore  as  being  an  act  of  unjustifiable  inter- 
vention.15 The  Spanish  Government  was  therefore  legally  justified  when, 
in  a  telegram  addressed  to  the  League  of  Nations,  it  declared  the  recogni- 
tion by  Germany  and  Italy  of  the  rebel  organization  as  the  de  facto 
government  of  the  country  to  be  an  act  of  agression  against  the  Spanish 
Republic.16" 

Had  Great  Rritain  during  the  American  Civil  War,  instead  of  recog- 
nizing the  belligerency  of  the  Southern  Confederate  Government,  recog- 
nized it  as  the  de  facto  government  of  the  United  States,  it  certainly 
would  have  been  regarded  by  the  government  at  Washington  as  an 
act  of  intervention  and  probably  a  cause  for  war.  But  even  assuming 
that  recognition  of  the  Franco  regime  as  the  de  facto  government  of 
Spain  carried  with  it  a  recognition  of  the  belligerency  of  the  insurgent 
forces,  it  did  not  create  a  right  on  the  part  of  the  recognizing  governments 
to  furnish  them  aid,  because  it  would  be  a  violation  of  the  obligations 
of  neutrality  which  they  assumed  by  the  act  of  recognition.  It  may  be 
observed  that,  in  addition  to  their  duties  as  neutrals,  Germany  and  Italy 
are  also  bound  by  their  obligations  as  members  of  the  non-intervention 
committee  referred  to  above  not  to  intervene  on  behalf  of  the  rebel  forces. 

One  of  the  advantages  which  insurgents  acquire  as  a  result  of  recog- 
nition of  their  belligerency,  in  case  they  possess  naval  forces,  is  the  right 
to  blockade  the  ports  and  coasts  in  possession  of  the  legitimate  govern- 
ment. It  is  admitted  by  all  writers  on  international  law,  and  this  view  is 
confirmed  by  abundant  practice,  that  prior  to  the  acquisition  of  the 
status  of  belligerency  they  have  no  such  right.  When,  therefore,  the 

16  As  to  these  tests,  see  Hershey,  op.  cit.,  p.  207  ff. 
15a  Text  in  New  York  Times,  November  28,  1936. 


512  STUDIES  IN  INTERNATIONAL  LAW 

British  Government  was  informed  on  November  17  by  the  insurgent 
authorities  of  their  intention  to  prevent  in  the  future  the  importation 
through  the  port  of  Barcelona  of  munitions  and  implements  of  war  for 
the  benefit  of  the  government  forces,  and  was  warned  that  unless  all 
foreign  ships  in  the  harbor  left  within  a  very  short  time  they  would  be 
exposed  to  the  danger  of  destruction  or  damage,  apparently  from  bom- 
bardment, the  question  was  raised  in  the  House  of  Commons  whether 
this  interference  with  foreign  shipping  in  the  port  of  Barcelona,  which 
was  understood  to  be  tantamount  to  a  blockade  by  the  insurgents,  could 
be  regarded  as  lawful,  considering  that  their  belligerency  had  never  been 
recognized  either  by  Great  Britain  or  the  Government  of  Spain.  In  the 
House  a  question  was  put  to  Mr.  Eden  whether  interference  with  foreign 
vessels  by  the  naval  forces  of  unrecognized  insurgents  would  not  be  acts 
of  piracy.  Mr.  Eden,  without  answering  categorically  the  question,  stated 
that  a  distinction  must  be  made  between  interference  with  British  ships 
on  the  high  seas  and  interference  with  them  in  port.  Evidently  the  gov- 
ernment being  anxious  to  avoid  taking  a  definite  position  at  that  time 
on  the  matter  and  without  challenging  the  lawfulness  of  the  insurgent 
blockade,  the  British  Ambassador  to  Spain  was  requested  to  inquire 
of  the  insurgent  commander,  General  Franco,  as  to  his  exact  intentions' 
and  whether  neutral  safety  zones  could  not  be  provided  in  the  port  of 
Barcelona,  as  had  been  promised  in  other  ports,  where  foreign  vessels 
might  anchor  under  a  guarantee  of  immunity  from  bombardment.16  In 
case  the  measures  adopted  by  the  insurgents  take  the  form  of  a  blockade 
in  the  technical  sense,  the  question  may  also  be  raised  whether,  if  notifica- 
tion is  not  given  to  neutrals,  in  accordance  with  practice  and  the  rules  of 
the  Declaration  of  London,  and  a  period  allowed  during  which  neutral 
vessels  are  allowed  to  leave,  it  could  be  regarded  as  a  lawful  blockade. 
A  more  important  question  still  is  whether  the  naval  forces  of  the  in- 
surgents are  sufficient  to  enable  them  to  establish  an  effective  blockade, 
especially  if  it  should  be  extended  to  the  entire  coast  of  Spain  under  the 
control  of  the  Madrid  government.  It  may  be  doubted  whether  without 
the  aid  of  foreign  vessels  they  would  be  able  to  do  so. 

It  was  just  at  this  juncture  that  Germany  and  Italy  recognized  the  rebel 
government  as  the  de  facto  if  not  the  de  jure  government  of  Spain.  Did 
this  recognition  have  the  effect  of  conferring  upon  the  rebel  authorities 
the  right  of  blockade  when  neither  the  legitimate  government  nor  those 
of  any  other  European  countries  had  done  so?  It  may  be  doubted  whether 
any  such  right  was  acquired  as  a  consequence  of  German  and  Italian 
recognition,  even  assuming  that  their  recognition  of  the  rebel  government 
was  also  a  recognition  of  the  status  of  belligerency.  Whatever  the  facts 
as  to  this  may  be,  it  is  unnecessary  to  examine  the  question  since  the 

u  New  York  Times,  November  19  and  20. 
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British  Government,  as  stated  above,  by  the  inquiry  which  it  caused  to 
be  addressed  to  General  Franco  relative  to  the  concession  of  safety 
zones  for  neutral  ships  in  the  roads  leading  to  Barcelona,  indicated  that 
it  would  not  contest  the  legality  of  the  blockade— at  least  not  if  provision 
were  made  for  such  zones. 

While  the  Spanish  insurgents,  so  long  as  their  belligerency  was  unrecog- 
nized, could  not  establish  a  lawful  blockade  of  the  enemy  ports  and 
coasts,  the  legitimate  government  had  a  right  to  blockade  those  in  the 
possession  of  the  insurgents  even  though  the  status  of  belligerency  had 
never  been  recognized,  provided  the  blockade  were  an  effective  one. 
The  Spanish  Government  was  therefore  entirely  within  its  rights  when 
on  August  20,  1936,  it  informed  foreign  governments  that  it  had  declared 
a  war  zone  around  certain  ports  in  control  of  the  insurgents  on  the  Spanish 
peninsula,  in  Spanish  Morocco,  and  the  Balearic  Islands,  in  order  that 
the  governments  so  notified  might  give  warning  to  their  merchant  vessels 
and  "possible  incidents  be  avoided."  Construing  the  war  zones  as  being 
in  the  nature  of  a  blockade,  since  the  Spanish  note  of  August  20  had 
stated  that  foreign  merchant  vessels  would  not  be  permitted  to  enter 
the  ports  situated  within  the  said  war  zones,  the  Secretary  of  State  of 
the  United  States  on  August  25  instructed  Mr.  Wendelin  in  charge  of 
the  American  Embassy  at  Madrid  to  inform  the  Spanish  Government 
that  the  United  States  could  not  admit  "the  legality  of  any  action  on 
the  part  of  the  Spanish  Government  in  declaring  such  ports  closed  unless 
that  government  declares  and  maintains  an  effective  blockade  of  such 
ports."  The  instruction  added  that  in  taking  this  position  the  Government 
of  the  United  States  was  "guided  by  a  long  line  of  precedents  in  inter- 
national law  with  which  the  Spanish  Government  is  familiar."17  While 
the  United  States  has  never  formally  adhered  to  the  Declaration  of  Paris 
of  1856  which  lays  down  the  rule  that  a  blockade  to  be  lawful  must  be 
effective,  it  had  acted  in  accordance  with  the  rules  of  the  Declaration 
during  its  own  civil  war  and  the  war  with  Spain  in  1898.  In  fact  as  early 
as  1834  during  the  Don  Carlos  insurrection,  when  the  Spanish  Govern- 
ment had  declared  a  blockade  of  a  certain  part  of  the  coast  of  Spain, 
the  Secretary  of  State  informed  the  Spanish  Government  that  the  United 
States  "cannot  acknowledge  the  legality  of  any  blockade  which  is  not 
confined  to  particular  designated  ports,  each  having  stationed  before  it 
a  force  competent  to  sustain  the  blockade."18  On  other  occasions  the 
American  Government  has  declared  its  unwillingness  to  recognize  the 
legality  of  ineffective  blockades,19  and  the  rule  maintained  by  the  United 

"  Text  in  New  York  Times,  August  27,  1936,  p.  2. 

18  Note  of  November  18,  1834,  of  Mr.  Forsyth  to  Chevalier  Tacon.  7  Moore,  Digest, 
p.  803. 

19  Ibid.,  p.  797  ff. 
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States  is  now  regarded  as  a  well-settled  one  in  international  law.20  In 
the  present  case  the  Secretary  of  State  did  not  actually  deny  the  effec- 
tiveness of  the  Spanish  blockade,  but  having  good  reason  to  believe 
that  the  naval  forces  of  Spain  were  insufficient  to  maintain  an  effective 
blockade  of  the  ports  mentioned  in  the  Spanish  note,  he  wished  to  serve 
notice  on  the  Spanish  Government  that  the  United  States  would  not  recog- 
nize its  validity  in  case  it  should  turn  out  to  be  ineffective.  In  adopting  this 
position  the  Government  of  the  United  States  did  not  of  course  depart  in 
any  degree  from  the  policy  of  non-interference  in  the  internal  affairs  of 
Spain  which  had  already  been  declared  by  Acting  Secretary  of  State 
Phillips  on  August  7. 

The  question  may  be  raised  in  this  connection  whether  the  action  of 
the  Spanish  Government  in  declaring  a  blockade  of  certain  ports  and 
coasts  held  by  the  insurgents  did  not  have  the  effect  of  a  recognition  by 
it  of  the  belligerency  of  the  insurgent  forces  from  which  they  derived 
the  right  to  institute  a  blockade  of  the  coastal  territories  in  the  possession 
of  the  government  forces.  If  so,  the  doubt  expressed  in  the  British  House 
of  Commons  regarding  the  unlawfulness  of  the  rebel  blockade  was  not 
well  founded.  It  will  be  recalled  that  when,  in  1861,  the  Government  of 
the  United  States  complained  of  the  alleged  premature  recognition  of 
the  belligerency  of  the  Southern  Confederacy,  the  Government  of  Great 
Britain  replied  that  President  Lincoln's  proclamation  of  April  19,  1861, 
instituting  a  blockade  of  certain  Southern  ports,  was  in  effect  a  recogni- 
tion of  the  belligerency  of  the  Confederacy  which  fully  justified  British 
recognition.21  If  the  establishment  of  a  blockade  by  the  Spanish  Govern- 
ment involved  a  recognition  by  it  of  the  belligerency  of  the  insurgent 
Power,  it  would  seem  that  thereafter  the  insurgents  had  as  good  a  right 
to  employ  the  weapon  of  blockade  as  did  the  opposing  party,  and  this 
quite  independently  of  whether  other  governments  had  or  had  not  recog- 
nized a  state  of  belligerency. 

M2  Hyde,  op.  cit.,  p.  647  ff.;  2  Oppenheim,  op.  cit.,  p.  635  ff.;  and  Garner,  Prize 
Law  During  the  World  War,  p.  625  (for  a  summary  of  the  jurisprudence). 
21  Hershey,  op.  cit.,  p.  207,  and  1  Moore,  Digest,  p.  184  ff. 
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RECENT  NEUTRALITY  LEGISLATION  OF  THE 
UNITED  STATES* 

In  consequence  of  the  threatened  outbreak  of  war  between  Italy  and 
Ethiopia  and  the  possibility  that  it  might  spread  to  Europe,  Congress, 
responding  to  a  widespread  popular  demand  that  legislation  should  be 
enacted  which  would  enable  the  United  States  to  avoid  being  drawn 
into  the  conflict,  hastily  passed  on  August  31,  1935,  a  joint  resolution 
which  was  intended  to  accomplish  this  object.1  It  was  recognized,  how- 
ever, that  the  question  of  a  permanent  neutrality  policy  required  more 
thorough  study  than  was  possible  in  view  of  the  opproaching  date  which 
had  been  fixed  for  the  adjournment  of  Congress.  It  was  decided,  there- 
fore, to  limit  the  duration  of  the  embargo  provisions  of  the  resolution 
to  February  29,  1936,  with  the  expectation  that  the  resolution  would  be 
replaced  by  a  permanent  and  more  thoroughly  considered  measure  to  be 
passed  at  the  next  session  of  Congress  which  was  to  meet  in  January 
1936. 
The  resolution  provided  that 

upon  the  outbreak  or  during  the  progress  of  war  between  or  among  two  or  more 
foreign  states,  the  President  shall  proclaim  such  fact,  and  it  shall  thereafter 
be  unlawful  to  export  arms,  ammunition,  or  implements  of  war  from  any  place 
in  the  United  States  or  possessions  of  the  United  States  to  any  port  of  such 
belligerent  states  or  to  any  neutral  port  for  transhipment  to,  or  for  the  use  of,  a 
belligerent  country. 

This  latter  clause  clearly  recognized  the  doctrine  of  continuous  voyage 
or  ultimate  destination  against  the  application  of  which  by  Great  Britain, 
it  will  be  recalled,  the  Government  of  the  United  States  protested  during 
the  World  War.  The  resolution  added  that  "the  President,  by  proclama- 
tion, shall  definitely  enumerate  the  arms,  ammunitions,  or  implements 
of  war,  the  export  of  which  is  prohibited  by  this  Act"  and  that  "the 
President  may,  from  time  to  time,  by  proclamation,  extend  such  embargo 
...  to  other  states  as  and  when  they  may  become  involved  in  such  war." 
The  resolution  further  provided  that  the  President  might,  if  in  his 
judgment  it  would  "serve  to  maintain  peace  between  the  United  States 
and  foreign  nations  or  to  protect  the  commercial  interests  of  the  United 

*  From  the  British  Year  Book  of  International  Law  (1936). 

1  The  text  of  the  resolution  may  be  found  in  the  American  Journal  of  International 
Law  for  January,  1936,  p.  58  (Official  Documents).  See  also  International  Conciliation 
for  January,  1936,  which  contains  the  text  of  the  resolution,  the  proclamations  issued 
by  the  President  in  pursuance  thereof,  and  various  public  statements  made  by  him. 
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States  and  its  citizens,  or  to  promote  the  security  of  the  United  States," 
proclaim  the  necessity  of  placing  restrictions  on  the  use  of  the  ports  and 
territorial  waters  of  the  United  States  by  the  submarines  of  a  foreign 
nation,  after  which  it  should  be  unlawful  for  any  such  submarine  to 
enter  or  depart  from  a  port  of  the  United  States,  except  under  such 
conditions,  and  subject  to  such  limitations  as  he  might  prescribe.  It  will 
be  recalled  that  during  the  World  War  the  Government  of  the  United 
States  permitted  German  submarines,  both  commercial  and  war,  to 
enter  freely  its  ports  and  to  depart  therefrom,  notwithstanding  the  pro- 
tests of  the  Governments  of  Great  Britain  and  France. 

The  resolution  provided  also  that  whenever  the  President  should  find 
that  the  maintenance  of  peace  between  the  United  States  and  foreign 
nations  or  the  protection  of  the  lives  of  citizens  of  the  United  States  or 
the  protection  of  its  commercial  interests  or  security  required  that  Ameri- 
can citizens  should  refrain  from  travelling  as  passengers  on  the  vessels  of 
any  belligerent  country,  he  should  so  proclaim  and  thereafter  no  citizen 
of  the  United  States  should  travel  on  any  vessel  of  any  belligerent  nation 
except  at  his  own  risk,  unless  in  accordance  with  such  rules  and  regula- 
tions as  the  President  might  prescribe.  The  purpose  of  this  provision  was 
to  save  the  United  States  from  becoming  involved  in  such  controversies 
as  that  which  were  precipitated  with  Germany  on  account  of  the  torpedo- 
ing of  the  Lusitania  and  the  drowning  of  128  American  citizens  in  May, 
1915.  But  American  vessels  manned  by  American  crews  and  carrying 
American  passengers  were  left  free  to  navigate  through  maritime  war 
zones  and  would  be  exposed  to  belligerent  attack  as  they  were  during 
the  World  War. 

It  will  be  seen  that  the  resolution  contained  both  mandatory  and  dis- 
cretionary provisions.  Thus  the  proclamation  by  the  President  of  an 
existing  state  of  war  was  mandatory,  although  he  was  of  course  left  free 
to  exercise  his  judgment  as  to  whether  in  a  particular  case  a  state  of 
war  existed  and  therefore  to  frame  his  own  definition  of  the  term  "war." 
Since  there  is  controversy  among  the  jurists  as  to  what  constitutes  a  "state 
of  war"2  the  discretion  here  left  to  the  President  might  be  of  great 
importance  in  a  particular  case.  Thus,  while  in  fact  he  proclaimed  (Oc- 
tober 5,  1935)  that  a  "state  of  war  unhappily  exists  between  Ethiopia 
and  the  Kingdom  of  Italy"  he  might  conceivably  at  that  time  have  held 
otherwise. 

Having  once  proclaimed  the  existence  of  a  state  of  war  it  was  made 

2  See  McNair,  "The  Legal  Meaning  of  War,  and  the  Relation  of  War  to  Reprisals," 
Transactions  of  the  Grotius  Society,  Vol.  XI  (1925),  p.  1;  Brierly,  "International  Law 
and  Resort  to  Armed  Force,"  Cambridge  Law  Journal,  Vol.  IV  (1932),  p.  308;  Wright, 
"When  Does  War  Exist?,"  American  Journal  of  International  Law,  Vol.  XXVI  (1932), 
p.  362;  and  Fischer  Williams  in  Cambridge  Law  Journal,  Vol.  V  (1933),  p.  1. 
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mandatory  on  the  President  to  enumerate  by  proclamation  the  particular 
articles  which  fall  within  the  category  of  "arms,  ammunition,  or  imple- 
ments of  war"  which  were  prohibited  by  the  resolution.  But  he  was  left 
with  a  certain  discretion  in  determining  what  particular  articles  fall 
within  this  category.  By  his  proclamation  of  October  5,  1935,  he  enumer- 
ated six  categories  of  such  articles,  but  the  list  included  some  which  he 
might  justifiably  have  omitted  and  it  failed  to  mention  others  which 
could  have  appropriately  been  included.  In  short,  the  President  might 
have  proclaimed  a  more  extended  or  a  more  restricted  list.  It  has  even 
been  contended  that  he  might  have  interpreted  the  term  "implements 
of  war"  to  include  certain  raw  materials  such  as  oil,  copper,  and  cotton 
which  are  now  essential  to  the  carrying  on  of  war.3  But  he  did  not  do 
this,  apparently  because  Senator  Pittman,  Chairman  of  the  Senate  Com- 
mittee on  Foreign  Relations,  had  given  the  Senate  a  virtual  pledge  that 
this  term  would  not  be  interpreted  to  include  such  materials.4 

The  resolution  also  conferred  discretionary  authority  on  the  President 
in  respect  to  the  placing  of  an  embargo  on  the  exportation  of  arms,  am- 
munition, or  implements  of  war  to  other  states  than  the  original  belliger- 
ents, which  might  later  become  involved  in  the  war.  Thus,  if  any  one 
of  the  Members  of  the  League  of  Nations  should  have  become,  prior  to 
February  29,  1936,  a  belligerent  in  the  present  war  between  Italy  and 
Ethiopia,  the  President  would  have  been  free  to  proclaim  an  embargo 
on  such  exports  to  such  Member  of  the  League  or  not,  as  he  might  have 
chosen.  The  fear  of  the  isolationists  that  this  discretion  might  be  used 
by  the  President  to  discriminate  between  different  belligerents  with  a 
view  to  assisting  the  League  led  to  its  withdrawal  by  the  new  joint  resolu- 
tion of  February  19,  1936. 

While  the  resolution  evidently  did  not  intend  to  authorize  an  embargo 
on  essential  war  materials  other  than  arms,  ammunition,  and  implements 
of  war,  and  while  the  President  was  not  willing,  for  the  reasons  mentioned 
above,  to  interpret  such  materials  as  falling  within  the  category  of  arms, 
ammunition,  and  implements  of  war,  the  Department  of  State  used  a 
certain  moral  pressure  against  the  exporters  of  oil  and  other  so-called  key 
products  to  induce  them  to  refrain  from  furnishing  the  belligerents  with 
such  supplies,  but  the  appeals  and  pressure  were  not  successful.5 

The  resolution  was  entirely  silent  in  regard  to  an  embargo  on  loans  and 
credits  to  belligerents.  So  far  as  most  European  states  are  concerned, 

8  Buell,  "The  New  American  Neutrality,"  Foreign  Policy  Reports,  January  15,  1936. 
p.  287. 

4  Congressional  Record,  1935,  Vol.  LXXIX,  p.  14907. 

5  Since  the  League  of  Nations  had  not  imposed  an  embargo  on  the  exportation  of 
oil  to  Italy  and  since  in  fact  Italy  obtained  a  supply  from  certain  League  states,  Amer- 
ican oil  companies  naturally  felt  that  there  was  no  reason  why  they  should  forego  a 
profitable  trade  with  Italy  when  their  competitors  were  not  required  to  do  so. 
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American  loans  to  them  were  already  unlawful  under  the  so-called  John- 
son Act  of  April  13,  1934,  which  forbids  the  flotation  in  the  United  States 
of  loans  to  states  which  are  in  default  on  the  payment  of  their  war  debts 
to  the  United  States.  But  there  are  some  important  states,  Japan  for 
example,  which  are  not  debarred  by  the  Johnson  Act  from  floating  loans 
in  the  United  States.  Under  the  original  neutrality  resolution  of  August 
31, 1935,  it  would  not  have  been  unlawful  therefore  for  Americans  to  have 
made  loans  to  such  states  for  the  purpose  of  enabling  them  to  carry  on 
war.  But  this  situation  was  changed  by  the  new  resolution  of  1936. 

Shortly  after  the  assembling  of  Congress  in  January,  1936,  considera- 
tion of  new  legislation  to  replace  the  resolution  of  August  31,  1935,  was 
actively  entered  upon.  Two  bills  were  introduced  in  both  Houses.  One, 
the  Pittman-McReynolds  bill,  better  known  as  the  "Administration"  bill, 
sought  to  introduce  a  degree  of  flexibility  into  the  embargo  policy.  It 
provided  that  embargoes  or  prohibitions  should  apply  equally  to  all 
belligerents,  unless  Congress,  with  the  approval  of  the  President,  should 
declare  otherwise.  Embargoes  on  arms  might  be  applied  at  any  time 
during  the  progress  of  a  war.  The  bill  authorized  the  President  in  his 
discretion  to  restrict  the  exportation  to  belligerents  of  essential  war  ma- 
terials (oil,  copper,  etc.)  to  the  pre-war  peace-time  level.  It  also  provided 
for  a  mandatory  embargo  on  loans  and  credits  to  belligerent  states. 
Finally,  it  expressly  reserved  and  reaffirmed  the  rights  of  the  United  States 
under  international  law  as  that  law  existed  prior  to  August  1,  1914,  except 
in  so  far  as  those  rights  were  modified  by  the  bill.  The  other  measure, 
known  as  the  Nye-Clark  bill,  which  embodied  the  views  of  the  isolation- 
ists, made  embargoes  applicable  alike  to  all  belligerents  with  no  discre- 
tionary power  anywhere  to  distinguish  between  belligerents  for  any 
reason.  Embargoes  were  to  be  applied  automatically  upon  the  outbreak 
of  war  and  not  thereafter  during  the  progress  of  the  war.  It  proposed  a 
"cash  and  carry"  plan  under  which  trade  with  belligerents  in  other 
articles  than  arms  and  munitions  was  to  be  permitted  provided  the 
transport  was  by  belligerents  on  their  own  ships  and  at  their  own  risk. 
It  made  no  reference  to  the  rights  of  the  United  States  under  interna- 
tional law  as  it  existed  prior  to  the  World  War.  In  other  essential  respects 
the  two  bills  were  alike. 

The  debates  in  Congress  revealed  some  six  different  shades  of  opinion 
with  little  prospect  of  reconciliation.  It  was  quite  clear  from  the  outset 
that  the  isolationists  were  in  control  of  the  situation  and  that  all  attempts 
to  give  the  President  some  discretion  in  respect  to  the  laying  of  embargoes 
would  be  defeated.  They  feared,  or  professed  to  fear,  that  the  conferring 
of  such  power  on  him  would  be  dangerous,  since  he  might  by  distinguish- 
ing between  belligerents,  favouring  one  and  discriminating  against  the 
other,  cause  the  United  States  to  become  involved  in  the  war,  whereas 
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the  whole  purpose  of  the  proposed  legislation  was  to  insure  that  it 
would  not  be  so  drawn  in.  The  fear  that  the  President  might  cooperate 
with  the  League  of  Nations  or  allow  his  decisions  to  be  influenced  in 
some  way  by  its  policy  undoubtedly  also  determined  the  attitude  of  a 
good  many  senators.  The  imposition  of  embargoes  therefore  must  be 
mandatory  and  all  belligerents,  aggressors,  and  their  victims  equally, 
must  be  treated  alike.  Considerations  of  morality  and  justice  must  not 
be  allowed  to  enter  into  the  question. 

As  the  date  for  the  expiration  of  the  existing  law  drew  near  it  became 
evident  that  if  the  Government  insisted  on  the  enactment  of  legislation 
embodying  its  own  views,  isolationists  in  the  Senate  would  resort  to  a 
filibuster  and  the  existing  law  would  expire  with  no  new  legislation  to 
take  its  place. 

Under  these  circumstances  the  effort  to  enact  a  new  law  was  abandoned 
and  the  final  result  was  the  prolongation  of  the  life  of  the  resolution  of 
August  31,  1935,  with  some  modifications  and  additions,  for  a  period  of 
fourteen  months.  The  first  of  the  changes  introduced  into  the  new  law 
was  the  withdrawal  from  the  president  of  the  power,  which  the  existing 
resolution  gave  him,  to  proclaim  during  the  progress  of  a  war  the  existence 
of  a  state  of  war.  Apparently  the  proclamation  must  now  issue  as  soon  as 
the  President  finds  that  a  state  of  war  exists  and  not  later  on  during 
the  course  of  the  war.  Presumably  this  is  to  avoid  the  objection  that  if 
an  embargo  on  arms  were  laid  during  the  progress  of  a  war  the  neutral 
laying  it  might  be  charged  with  having  changed  the  rules  during  the 
course  of  the  war.  Another  change  deprived  the  President  of  his  dis- 
cretion in  respect  to  extending  an  embargo  to  other  states  which  might 
become  belligerents  subsequent  to  the  outbreak  of  war  between  the 
original  belligerents.  Under  the  resolution  of  1935  the  President  had  the 
power  in  his  discretion  not  to  forbid  the  exportation  of  arms  to  a  state 
which  subsequent  to  the  outbreak  of  the  war  had  been  drawn  into  the 
war  against  its  will  and  which  was  engaged  in  defending  itself.  But 
under  the  amended  resolution  of  1936  the  President  has  been  deprived 
of  this  discretion  by  the  changing  of  the  word  "may"  to  "shall,"  so  that 
it  is  now  mandatory  upon  him  to  proclaim  an  embargo  on  shipments  to 
such  states  regardless  of  the  justice  or  injustice  of  the  causes  for  which 
they  are  fighting. 

Two  new  sections  were  added  to  the  resolution  of  1935.  The  first  one 
prohibits  the  purchase,  sale,  or  exchange  of  bonds  or  other  securities  of 
belligerent  governments  in  the  United  States,  although  the  President  is 
empowered  in  his  discretion  to  except  from  the  operation  of  the  rule 
ordinary  commercial  credits  and  short-time  obligations  in  aid  of  legal 
transactions,  if,  in  his  opinion,  such  exception  would  serve  to  protect  the 
commercial  or  other  interests  of  the  United  States  or  its  nationals.  Under 
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this  provision,  neither  Canada  nor  China,  for  example,  although  not  de- 
barred by  the  Johnson  Debt  Defaulters  Act,  could  borrow  money  in  the 
United  States  for  the  purpose  of  enabling  them  to  resist  an  unprovoked 
aggression  on  the  part  of  another  state.  In  this  as  in  other  respects  all 
belligerents  are  to  be  treated  exactly  alike. 

The  other  section  declares  that  the  provisions  of  the  resolution  shall 
not  apply  to  an  American  republic  engaged  in  war  with  a  non-American 
state,  unless  the  former  happens  to  be  cooperating  with  the  latter  in  such 
war.  This  section  is  a  part  of  the  established  policy  of  the  Senate  never 
to  overlook  an  opportunity  to  get  in  a  gesture  in  behalf  of  the  Monroe 
doctrine  both  in  the  statutes  and  treaties  to  which  its  consent  is  necessary. 
It  means  that  in  case  of  a  war,  let  us  say  between  Great  Britain  and  an 
American  republic,  an  embargo  would  be  laid  on  the  exportation  of  arms 
to  Great  Britain,  but  not  on  exports  to  the  American  belligerent,  even 
though  the  latter  were  the  aggressor,  which  might  conceivably  be  the  case. 
Manifestly,  this  is  discrimination  which  the  European  belligerent  would 
be  justified  in  regarding  as  an  unneutral  and  unfriendly  act,  especially 
if  the  American  belligerent  were  the  aggressor.  Considering  that  the 
avowed  purpose  of  this  legislation  is  to  enable  the  United  States  to  pre- 
serve its  neutrality  in  respect  to  all  wars  regardless  of  their  character, 
location,  or  effect  on  the  commercial  interests  of  the  United  States,  this 
discrimination  is  not  easy  to  understand,  for  manifestly  it  provides  for  a 
policy  which  would  not  be  strictly  neutral,  since  it  would  involve  furnish- 
ing the  implements  of  war  to  a  belligerent  on  one  hemisphere  while 
refusing  them  to  his  opponent  on  another  hemisphere,  even  when  the 
latter  might  be  the  victim  of  unprovoked  aggression.  The  objection  to 
the  principle  of  discrimination  as  authorized  by  this  section  is  that  it  is 
geographical  rather  than  based  on  the  character  of  the  war.  If  the  prin- 
ciple were  applied  generally  to  all  wars  in  any  or  every  part  of  the  world 
where  one  of  the  belligerents  was  an  aggressor  and  the  other  a  victim 
of  aggression,  so  that  the  former  would  be  subject  to  an  embargo  whereas 
the  latter  would  not  be,  it  would  be  entirely  defensible  and  would  dis- 
courage wars  of  aggression. 

The  McReynolds  bill  proposed  to  give  the  President  power  to  make 
such  a  distinction  in  applying  the  embargo  provision,  but  the  isolationists 
would  not  consent  to  it.  The  moral  aspects  of  a  policy  under  which  an 
aggressor  and  his  victim  are  treated  alike  do  not  appear  to  have  made 
any  impression  upon  them.  The  one  desideratum  which  they  sought 
to  achieve  was  to  keep  the  United  States  out  of  war  regardless  of 
whether  the  policy  adopted  might  in  a  particular  case  be  immoral  or 
unjust.  As  the  New  York  Times  put  it, 

it  is  proposed  that  we  close  our  eyes  to  whatever  moral  issues  may  be  involved; 
that  we  apply  our  embargoes  on  terms  of  absolute  equality  to  the  aggressor 
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and  his  victim,  to  the  tyrant  and  to  the  defenders  of  our  own  democratic  tradi- 
tion. This  is  not  prudence  or  foresight.  It  is  a  counsel  of  cowardice  and 
bankruptcy  of  American  idealism.6 

The  proposal  to  authorize  the  laying  of  an  embargo  on  certain  so-called 
"key"  raw  materials,  such  as  petroleum  and  copper,  or  the  restriction  of 
the  exportation  of  such  articles  to  the  pre-war  level,  likewise  failed  to 
meet  with  the  approval  of  a  majority  of  Congress.  It  is  not  altogether 
improbable,  however,  that  had  the  League  of  Nations  acted  more 
promptly  in  this  matter,  Congress  might  have  decided  to  provide  for 
such  a  restriction.  As  a  result  of  the  failure  of  Congress  to  do  so,  the 
exportation  of  oil  and  other  essential  war  materials  to  Italy  has  proceeded 
without  restriction  and  in  greatly  increased  proportions.  In  these  circum- 
stances it  is  difficult  to  avoid  the  conclusion  that  instead  of  a  policy  of 
strict  impartiality  and  of  non-participation  in  the  existing  war  between 
Italy  and  Ethiopia,  the  United  States  is  really  pursuing  a  policy  which 
is  not  impartial  since  it  is  permitting  Italy  to  obtain  in  the  United  States 
the  supplies  which  are  necessary  to  enable  her  to  continue  the  war  against 
Ethiopia.7  It  is  at  the  same  time  a  policy  which  is  resulting  in  the  giving 
of  aid  and  encouragement  to  that  one  of  the  belligerents  which  American 
public  opinion  regards  as  being  an  aggressor.8  The  resolution  adopted  by 
Congress  has  been  criticized  as  a  piece  of  stopgap  legislation,  half-baked, 
and  incomplete;  as  stated  above  it  ignores  all  moral  considerations  and 
sacrifices  the  moral  influence  of  the  United  States  as  a  world  power.9 
One  of  its  principal  defects  is  its  inflexibility.  By  providing  for  a  mandatory 
embargo  with  no  discretion  on  the  part  of  the  President  to  make  relaxa- 
tions or  variations  in  particular  cases  where  justice,  not  to  say  the  best 
interests  of  the  United  States,  requires  it,  the  neutrality  policy  of  the 
United  States  has  been  encased  in  a  plaster  cast  from  which  no  deviations 


e  Issue  of  January  26,  1936. 

'  Obviously  also,  an  embargo  policy  the  avowed  purpose  of  which  is  to  enable  the 
United  States  to  keep  out  of  a  war  but  which  does  not  apply  to  essential  raw  mate- 
rials, affords  no  guarantee  that  this  object  will  be  achieved,  since  American  ships 
carrying  such  materials  will  be  liable  to  search,  condemnation,  and  possible  sinking 
by  belligerents. 

'Compare  the  observations  of  P.  M.  Brown  in  a  note  entided  "Malevolent  Neu- 
trality" in  the  American  Journal  of  International  Law  for  January,  1936,  p.  89. 

"Compare  Fenwick,  "Neutrality  and  Responsibility,"  in  the  American  Journal  of 
International  Law,  October,  1935,  p.  663;  Jessup,  "The  New  Neutrality  Legislation," 
ibid.,  p.  665;  also  his  Neutrality,  Its  History,  Economics  and  Law  (1936),  Chap.  5; 
Krock,  in  the  New  York  Times,  January  14,  1936;  and  an  editorial  on  "Our  Foreign 
Policy,"  ibid.,  January  26,  1936.  It  was  less  satisfactory  in  several  respects  than  the 
resolution  of  1935  which  Professor  Jessup  has  characterized  as  "a  hodgepodge  of  ideas 
scrambled  together  in  the  legislative  frying  pan  in  the  closing  days  of  a  hot  summer 
session  in  Washington." 
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are  permissible.10  The  President  when  signing  the  resolution  of  1935 
expressed  doubt  as  to  the  wisdom  of  such  a  policy.  He  said:  "History 
is  filled  with  unforeseeable  situations  that  call  for  some  flexibility  of 
action,"  and  he  added  that  "inflexible  provisions  .  .  .  might  have  exactly 
the  opposite  effect  from  that  which  was  intended.  In  other  words,  the 
inflexible  provisions  might  drag  us  into  war  instead  of  keeping  us  out."11 
The  Secretary  of  State,  Mr.  Hull,  also  pointed  out  the  "difficulties  inherent 
in  any  effort  to  lay  down  by  legislative  enactment  inelastic  rules  or  regu- 
lations to  be  applied  to  every  situation  that  may  arise." 

The  enactment  of  this  legislation  of  course  marks  the  abandonment 
by  the  United  States  of  its  traditional  policy  in  regard  to  the  right  of  its 
citizens  to  engage  in  trade  with  belligerents  and  for  which  it  has  fought 
two  foreign  wars.  A  well-known  American  journalist  has  remarked  that 
the  adoption  of  the  new  policy  might  very  well  have  been  followed  by 
an  apology  to  Great  Britain  for  the  War  of  1812.  In  a  statement  issued 
by  the  President  on  October  5,  after  referring  to  the  outbreak  of  the 
war  between  Italy  and  Ethiopia,  he  concluded  with  the  following  warn- 
ing: "In  these  specific  circumstances  I  desire  it  to  be  understood  that 
any  of  our  people  who  voluntarily  engage  in  transactions  of  any  character 
with  either  of  the  belligerents  do  so  at  their  own  risk."12  If  this  pro- 
nouncement means  what  it  seems  to  mean,  it  sounded  the  death  knell  of 
the  old  American  doctrine  of  the  freedom  of  the  seas  and  the  right  of 
American  citizens  to  the  protection  of  their  government  in  the  exercise 
of  what  Jefferson  and  Wilson  called  an  "inalienable"  right  to  trade  with 
belligerents. 

While  it  was  clearly  the  intention  of  the  isolationists,  whose  influence 
was  decisive  in  the  determination  of  the  character  of  the  new  legislation, 
to  avoid  giving  the  President  any  power  to  cooperate  with  the  League 
of  Nations  in  dealing  with  aggressors  and  in  endeavouring  to  maintain 
a  system  of  collective  security,  it  would  seem,  nevertheless,  that  if 
American  citizens  who  trade  with  belligerents  hereafter  must  do  so  at 
their  own  risk  and  without  the  protection  of  their  government,  it  may 
turn  out  that  the  League  will  be  a  beneficiary  of  this  policy.  Thus,  if 
the  League  undertakes  to  blockade  an  aggressor  state  and  in  the  enforce- 
ment of  the  blockade  it  should  seize  American  cargoes  destined  for  the 
ports  of  the  aggressor,  there  will  be  no  interference  of  the  United  States, 
if  the  principle  "trade  at  your  own  risk"  is  followed. 

It  is  to  be  hoped  that  the  present  temporary  legislation,  hastily  passed 

"The  objections  to  such  a  policy  are  well  stated  by  Dulles  and  Armstrong  in  a 
recent  book  entitled  Can  We  Be  Neutral?  (New  York,  1936). 

u  See  his  statement  of  August  31,  1935,  quoted  in  Dulles  and  Armstrong,  op.  cit., 
p.  150. 

13  International  Conciliation,  January,  1936,  p.  57. 
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on  the  eve  of  a  presidential  campaign,  may  be  replaced  next  year  by  a 
permanent  and  more  carefully  considered  law  based  upon  more  thorough 
study  and  preparation,  when,  as  a  clever  American  journalist  remarks,13 
"realities  may  be  faced  by  Congress,  and  straw-men  taken  out  and 
burned,"  and  who  adds: 

Among  the  realities  are  these:  1.  There  is  no  such  thing  as  neutrality  in  the 
modern  world  for  a  powerful  state  like  this;  and  it  is  improbable  that  our 
interests  would  ever  be  served  by  it.  2.  Policy  cannot  be  legislated.  3.  Dicta- 
tors can  only  be  checked  by  collective  action.  Among  the  straw-men  is  the 
figure  of  the  League,  or  a  group  of  European  powers,  as  Moloch  consuming 
"our  boys"  the  instant  an  American  statesman  confers  collectively  with  keepers 
of  the  peace  abroad. 

13  New  York  Times,  February  14,  1936. 
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In  an  article  entitled  "Recent  Neutrality  Legislation  in  the  United 
States"  published  in  the  Year  Book  for  1936,  I  explained  briefly  and 
endeavored  to  evaluate  two  temporary  resolutions,  popularly  known  as 
"neutrality"  measures,  passed  by  the  Congress  on  August  31,  1935,  and 
February  29,  1936.  In  that  article  I  expressed  the  hope  that  this  hastily 
passed  stop-gap  legislation,  for  such  it  was,  might  be  replaced,  upon  its 
expiration,  by  a  more  carefully  considered  law  based  upon  more  thorough 
study  and  a  fuller  understanding  of  the  realities  of  the  situation.  So  far 
as  replacing  it  with  a  new  law  was  concerned,  this  hope  was  realized 
by  the  joint  resolution  of  Congress  passed  on  May  1,  1937  (the  date  of 
the  expiration  of  the  existing  law),  the  character  of  which  it  is  the 
purpose  of  this  article  to  discuss  and  evaluate. 

It  may  be  recalled  by  the  readers  of  my  former  article  that  the 
principal  features  in  the  scheme  of  neutrality  provided  for  in  the  earlier 
resolutions  were:  (1)  an  automatic  mandatory  embargo  to  be  laid  on  the 
exportation  from  the  United  States  of  arms,  ammunition,  and  implements 
of  war  to  any  belligerent  state  or  to  any  neutral  port  for  transhipment  to, 
or  for  the  use  of,  a  belligerent  country  whenever  the  President  shall  have 
proclaimed  the  existence  of  a  war,  (2)  a  prohibition  on  the  making  of  loans 
of  money  or  the  extension  of  financial  credits  to  any  belligerent  country 
or  organization,  and  (3)  the  authorization  of  the  President  to  forbid 
in  his  discretion  American  citizens  to  travel  on  belligerent  ships  on  the 
high  seas  except  at  their  own  risk.  The  resolutions  contained  several 
other  provisions  of  no  great  importance.  The  prohibitions  and  restric- 
tion thus  envisaged  were  to  be  applied  equally  and  impartially  to 
both  or  all  belligerents,  save  in  the  case  of  a  Latin-American  republic 
engaged  in  war  with  a  non-American  state,  which  was  to  be  excepted  from 
the  application  of  the  law  unless  it  was  co-operating  with  a  non-American 
state  in  the  prosecution  of  a  war.  This  exception,  which  is  retained  in  the 
present  law,  was  apparently  based  on  the  assumption  that  if  a  Latin- Ameri- 
can republic  were  at  war  with  a  European  or  Asiatic  state  the  latter  would 
be  an  aggressor  and  a  violator  of  the  Monroe  Doctrine,  and  the  United 
States  must  therefore  assist  the  Latin-American  victim  by  permitting  it 
to  obtain  war  supplies  and  loans  in  the  United  States  with  which  to 
defend  itself,  while  they  would  be  denied  to  the  non-American  aggressor. 
The  possibility  that  the  reverse  might  be  the  case,  that  is,  that  the  Latin- 

*  From  the  British  Year  Book  of  International  Law  (1937). 
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American  belligerent  might  be  the  aggressor  and  the  European  or  Asiatic 
belligerent  the  victim,  and  that  the  United  States  would  in  that  event 
be  put  in  the  position  of  giving  assistance  to  the  aggressor,  and  that  the 
Act,  instead  of  insuring  the  United  States  against  being  drawn  into  war, 
might  cause  it  to  become  involved  therein,  does  not  seem  to  have  oc- 
curred to  the  Congress.  It  will  be  noted  that  the  exception  thus  made  to 
the  rule  of  equality  of  treatment  of  all  belligerents,  which  is  a  basic 
principle  of  the  law,  is  allowed  only  when  the  Latin-American  belligerent 
is  not  cooperating  with  a  non-American  state  in  the  waging  of  a  war. 
American  friends  of  the  League  of  Nations  regard  this  latter  proviso  as 
having  been  aimed  at  the  Latin-American  Members  of  the  League  who 
in  fulfilment  of  their  obligations  under  the  Covenant  might  be  cooperating 
with  the  League  in  military  measures  against  a  Covenant-breaking  Mem- 
ber, since  in  that  case  the  United  States  embargo  on  arms,  munitions,  and 
loans  and  the  other  restrictions  of  the  Neutrality  Act  would  be  applicable 
to  them,  whereas  they  would  not  apply  to  a  Latin-American  non-member 
of  the  League  which  might  be  engaged  in  war  against  a  European  or 
Asiatic  state  independently  of  and  not  in  cooperation  with  the  League. 

More  defensible  exceptions  to  the  general  principles  laid  down  by 
the  Act  were  made  in  the  case  of  the  prohibition  on  loans,  also  retained 
in  the  present  law.  In  the  first  place,  the  prohibition  does  not  apply  to 
"a  renewal  or  adjustment  of  such  indebtedness  as  may  exist  on  the  date 
of  the  President's  proclamation"  declaring  the  existence  of  a  state  of 
war.  In  the  second  place,  he  is  authorized  to  except  from  the  operation 
of  the  prohibitory  section  "ordinary  commercial  credits  and  short-time 
obligations  in  aid  of  legal  transactions  and  of  a  character  customarily 
used  in  normal  peace-time  commercial  transactions."  What  are  such 
credits  and  obligations  the  President  may,  within  certain  limits,  de- 
termine, subject  perhaps  to  the  control  of  the  courts.  Probably  it  would 
not  be  legal  for  him  to  allow  credits  for  the  purchase  of  arms  and  muni- 
tions, since  their  exportation  is  unlawful,  though  it  might  be  for  financ- 
ing the  purchase  of  other  materials  essential  to  the  carrying  on  of  war. 
It  is  probably  safe  to  assume  that  if  the  extension  of  credits  should  prove 
necessary  to  finance  a  large  and  profitable  foreign  trade  with  belligerents 
in  other  commodities  than  arms  and  munitions  the  President  would  in- 
terpret his  authority  as  broadly  as  possible,  somewhat  as  President  Wilson, 
for  the  same  reason  and  under  similar  circumstances  during  the  World 
War,  was  led  to  revoke  the  ban  originally  placed  upon  loans  to  bellig- 
erents. 

Turning  now  to  a  consideration  of  the  resolution  of  1937  which  replaced 
the  earlier  ones,  it  may  be  noted  that,  unlike  them,  it  is  intended  to  be 
permanent  in  duration,  save  for  the  "cash  and  carry"  provision,  the  dura- 
tion of  which  by  its  own  terms  is  limited  to  two  years.  The  essential 
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provisions  of  the  earlier  resolutions  were  retained,  without  material 
change,  in  the  present  law.  Some  of  the  provisions  of  the  earlier  resolu- 
tions were,  however,  retained  in  modified  form.  Thus,  while  the  original 
resolution  of  1935,  authorizing  the  President  to  enumerate  by  proclama- 
tion the  arms,  ammunition,  and  implements  of  war  that  shall  be  subject 
to  the  embargo,  was  retained,  it  was  added  that  any  list  issued  by  him 
must  include  those  enumerated  in  his  proclamation  of  April  10,  1936, 
but  must  not  include  "raw  materials  or  any  other  articles  or  materials 
not  of  the  same  general  character"  as  those  enumerated  in  the  said 
proclamation  and  in  the  Geneva  Convention  of  1925  for  the  Supervision 
of  the  International  Trade  in  Arms,  Ammunition,  and  in  Implements  of 
War.  The  purpose  of  this  amendment  was  to  restrict  the  President's 
discretion  and  particularly  to  prevent  him  from  extending  the  embargo 
to  apply  to  certain  articles  not  having  the  character  of  arms,  ammunition, 
and  implements  of  war,  as  he  had  been  urged  to  do  during  the  Italo- 
Ethiopian  War. 

Likewise,  the  provision  which  in  effect  authorized  the  President  to 
proclaim  that  no  citizen  of  the  United  States  might  travel  on  the  vessels 
of  any  belligerent  nation  except  at  his  own  risk  was  amended  so  that 
in  the  future,  whenever  the  President  shall  have  issued  a  proclamation 
declaring  the  existence  of  a  state  of  war,  it  shall  be  unlawful  from  that 
moment  for  any  citizen,  with  a  few  exceptions,  to  travel  on  a  belligerent 
vessel  even  at  his  own  risk,  save  in  accordance  with  such  rules  and 
regulations  as  the  President  may  prescribe.1  The  reason  why  permission 
to  travel  on  such  vessels  at  the  traveller's  risk  was  withdrawn  was  ap- 
parently the  fear  that  if  another  Lusitania  tragedy  should  occur,  with  the 
loss  of  the  lives  of  several  hundred  American  citizens,  the  fact  that  they 
were  travelling  at  their  own  risk,  and  had  embarked  with  full  knowledge 
that  they  were  so  doing,  might  not  be  sufficient  to  restrain  an  inflamed 
public  opinion  from  demanding  action  against  the  belligerent  responsible 
for  the  tragedy,  and  the  demand  might  be  so  widely  supported  that  the 
government  would  find  it  difficult  to  disregard  it.  The  only  sure  way, 
therefore,  by  which  the  United  States  could  avoid  being  drawn  into 
controversies  arising  out  of  such  incidents,  and  possibly  becoming  in- 
volved in  the  war,  was  to  prohibit  Americans  citizens  from  travelling 
on  such  vessels  even  if  they  were  willing  to  do  so  at  their  own  risk, 


1The  prohibition  does  not  apply  to  an  American  citizen  who  has  begun  a  voyage 
on  a  belligerent  vessel  prior  to  the  President's  proclamation,  nor,  until  90  days  there- 
after, to  any  citizen  returning  from  abroad.  Moreover,  the  President  may  except 
particular  persons  from  the  operation  of  the  prohibition,  for  example,  newspaper 
correspondents,  whose  duties  may  make  it  urgent  that  they  travel  on  belligerent  ves- 
sels. There  would  seem  to  be  no  reason,  however,  why  he  might  not  make  sweeping 
exemptions  from  the  operation  of  the  prohibitory  clause  if  he  should  choose  to  do  so. 
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except  under  such  conditions  and  subject  to  such  restrictions  as  the 
President  might  prescribe. 

In  so  doing  the  United  States  abandoned  the  position  it  took  during 
the  World  War,  that  the  right  of  citizens  of  a  neutral  state  to  travel 
on  merchant  vessels  of  a  belligerent  without  being  destroyed  by  the 
submarines  of  another  belligerent  is  sanctioned  by  international  law. 
When,  therefore,  it  was  proposed  by  the  Gore-McLemore  resolution  in 
February,  1916,  to  warn  American  citizens  against  taking  passage  on 
armed  belligerent  merchantmen,  President  Wilson  vigorously  opposed 
it,  declaring  that  he  would  not  consent  "to  any  abridgment  of  the  rights 
of  American  citizens  in  any  respect,"  and  he  added:   "to  forbid  our 
people  to  exercise  their  rights  for  fear  we  might  be  called  upon  to  vindi- 
cate them  would  be  a  deep  humiliation  indeed."  The  President  virtually 
demanded  that  the  resolution  be  defeated,  and  it  was.  It  will  be  noticed 
that  the  proposal  then  was  merely  to  warn  American  citizens  against 
travelling  on  armed  belligerent  merchant  vessels,  whereas  the  present 
law  forbids  them  to  travel  on  any  belligerent  merchant  vessel  whether 
armed  or  unarmed.  Considering  the  object  of  the  prohibition,  it  may 
not  be  improper  to  suggest  that  logic  might  require  it  to  be  applied  to 
travel  on  foreign  neutral  vessels  carrying  contraband,  and  to  American 
vessels  voyaging  in  areas  of  the  sea  which  have  the  character  of  war 
zones,  or  which  may  themselves  be  carrying  contraband,  since  they,  too, 
are  liable  to  be  sunk  by  belligerent  cruisers  or  submarines,  and  if  Ameri- 
can lives  are  lost  on  them  the  United  States  may  be  drawn  into  the  war 
through  the  controversies  to  which  the  sinkings  may  give  rise.  At  least, 
this  is  the  theory  of  the  travel  prohibition  provision  of  the  present  law. 
Passing  now  to  the  new  provisions  of  the  resolution  of  1937,  we  may 
note,  in  the  first  place,  the  extension  of  its  application  to  civil  wars.  The 
earlier  resolutions  were  limited  in  their  application  to  "wars  between 
or  among  two  or  more  foreign  states,"  that  is,  to  international  wars.  When, 
therefore,  the  civil  war  broke  out  in  Spain  in  July,  1936,  the  President 
found  that  he  had  no  authority  to  lay  an  embargo  on  the  exportation 
of  arms  and  munitions  to  or  for  the  use  of  either  the  government  of 
Spain  or  the  insurgents.  The  government  did,  however,  exert  its  moral 
influence  and  even  pressure  in  the  effort  to  induce  American  manu- 
facturers and  exporters  to  refrain  from  shipping  such  supplies  to  either 
side,  and  for  some  months  it  was  successful.  But  when  in  December, 
1936,  an  application  was  made  for  a  licence  to  ship  nearly  $3,000,000 
worth  of  aircraft  material,  presumably  for  the  use  of  the  Spanish  Gov- 
ernment, the  Munitions  Control  Board,  the  authority  charged  with  issuing 
licences,  had  no  authority  to  refuse  it  and  it  was  accordingly  issued. 
Several  licences  for  shipments  of  similar  materials  followed  during  the 
succeeding  week.  The  President,  while  recognizing  the  shipments  to  be 
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legal,  publicly  characterized  them  as  unpatriotic,  and  he  caused  various 
European  governments  to  be  informed  that  he  sincerely  regretted  "the 
unfortunate  non-compliance  by  an  American  citizen  with  the  govern- 
ment's strict  non-intervention  policy."  At  his  request,  the  Congress 
promptly  passed  (January  8,  1937)  a  resolution  making  it  illegal  to  export 
arms  and  munitions  to  Spain  or  to  any  other  country  for  transhipment 
thereto  or  for  use  of  either  of  the  opposing  forces  in  Spain,  but  it  came 
too  late  to  stop  some  of  the  shipments  for  which  licences  had  already 
been  issued. 

The  embargo  thus  laid  applied  equally  to  both  sides,  the  forces  of  the 
Spanish  Government  and  those  of  the  insurgent  organization,  although 
it  did  not  prohibit  the  sale  and  export  of  arms  and  munitions  to  Germany 
and  Italy,  both  of  which  were  openly  intervening  on  the  side  of  the 
insurgents,  and  for  this  reason  the  Act  was  criticized  by  certain  repre- 
sentatives in  Congress  and  by  various  groups  throughout  the  country  in 
sympathy  with  the  Spanish  Government,  who  charged  that  its  effect  was 
to  put  the  United  States  in  the  position  of  indirectly  aiding  those  who 
were  making  war  against  the  legitimate  government  of  Spain.  It  was 
not  without  significance  in  this  connexion  that  General  Franco  publicly 
expressed  his  gratification  at  this  action  of  the  United  States  and  that 
similar  expressions  of  approval  came  from  Germany.2 

The  embargo  resolution  of  January  8,  1937,  was  a  special  Act  to  stop 
the  exportation  of  arms  and  munitions  to  Spain.  It  had  no  application 
to  civil  wars  which  might  break  out  in  other  countries.  It  remained 
therefore  for  the  framers  of  the  permanent  neutrality  law  of  May  1, 
1937,  to  deal  with  civil  wars  in  general.  This  was  done  by  the  addition 
to  the  existing  law  of  a  new  clause  providing  that  whenever  the  Presi- 
dent finds  and  proclaims  that  a  state  of  "civil  strife"3  exists  in  a  foreign 
state  and  is  of  "a  magnitude  or  is  being  conducted  under  such  condi- 
tions that  the  export  of  arms,  ammunition  and  implements  of  war  from 
the  United  States  to  such  foreign  state  would  threaten  or  endanger  the 
peace  of  the  United  States"  it  shall  be  unlawful  to  export  such  com- 
modities to  such  foreign  state  or  to  any  neutral  state  for  transshipment 
to  or  for  the  use  of  such  foreign  state. 

The  existing  legislation  was  strengthened  by  the  addition  of  several 

2  Buell,  "U.  S.  Neutrality  in  the  Spanish  Conflict,"  Foreign  Policy  Reports,  Novem- 
ber 15,  1937,  p.  211. 

a  This  term  is  not  altogether  a  satisfactory  one  since  a  state  of  "strife"  is  not  neces- 
sarily a  state  of  "war."  It  may  have  been  used  for  the  purpose  of  avoiding  the  possible 
contention  that  an  embargo  could  not  be  laid  unless  the  rebels  had  acquired  the 
status  of  belligerents.  The  term  is  used  in  the  Havana  Convention  of  1928  on  the 
rights  and  duties  of  states  in  the  event  of  "civil  strife"  and  it  may  have  been  taken 
from  that  convention. 
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other  new  provisions.  One  of  these  was  designed  to  prevent  the  use  of  the 
ports  of  the  United  States  as  bases  of  supply  for  the  shipment  of  fuel, 
men,  arms,  ammunition,  and  other  war  materials  to  belligerent  war 
vessels,  tenders,  and  supply  ships  at  sea.  During  the  World  War  com- 
plaints were  made  by  the  British  Government  that  both  neutral  vessels 
and  German  merchant  vessels  refugeeing  in  American  ports,  then  neutral, 
took  on  supplies  of  coal  and  other  commodities  therein  and  delivered 
them  to  German  warships  at  sea.  In  response  to  these  complaints  the 
American  Government  adopted  more  stringent  measures  to  prevent  Ger- 
man merchant  vessels  from  leaving  the  ports  of  the  United  States  with 
large  supplies  of  coal  which  were  assumed  to  be  intended  for  delivery 
to  German  war  vessels  or  supply  ships  at  sea.  Particularly,  clearance 
papers  were  refused  to  such  vessels,  and  various  officials  of  the  Hamburg- 
American  Line  were  convicted  and  sentenced  to  terms  of  imprisonment 
for  having  obtained  clearances  by  means  of  fraudulent  manifests.  Ports 
on  the  Pacific  coast  were  also  used  as  bases  for  a  similar  illicit  traffic.4 
The  new  law  authorizes  the  President  in  his  discretion  to  require  the 
owner  or  master  of  a  vessel  suspected  of  an  intention  to  engage  in  such 
traffic  to  give  a  bond  as  surety  against  it,  and  it  also  authorizes  him  to 
prohibit  a  vesel  which  has  once  done  this  from  departing  again  from 
a  port  of  the  United  States  while  the  war  lasts. 

Another  new  provision  of  the  law  extends  the  power  which  the  earlier 
resolutions  had  conferred  on  the  President  to  prohibit  foreign  sub- 
marines, subject  to  such  restrictions  as  he  may  prescribe,  from  entering 
or  departing  from  the  ports  of  the  United  States,  to  include  also  armed 
merchantmen.  The  controversy  between  the  United  States  and  some  of  the 
belligerents  during  the  World  War  regarding  the  status  of  armed  merch- 
antmen in  its  ports  will  be  recalled.  But  there  appears  never  to  have 
been  a  demand  on  the  part  of  either  the  British  or  German  Government 
that  the  armed  merchantmen  of  the  enemy  should  be  denied  entry  to 
American  ports,  although  the  British  Government  declared  that  it 
would  hold  the  American  Government  responsible  for  any  damages  by 
armed  German  merchantmen  which  were  allowed  to  depart  from  United 
States  ports  or  by  unarmed  German  merchantmen  which  after  being 
allowed  to  leave  such  ports  should  be  reconverted  on  the  high  seas  into 
war  vessels.  Fortunately  no  serious  conflicts  arose  between  the  United 
States  and  either  of  the  opposing  belligerents  regarding  the  matter,  but 
the  controversy  which  had  been  precipitated  was  embarrassing,  and  it 
was  the  desire  to  reduce  if  not  remove  entirely  the  source  of  possible 
conflict  that  led  the  Congress  in  1937  to  confer  on  the  President  authority 
to  exclude  such  vessels,  absolutely  or  subject  to  conditions  and  restric- 
ts to  the  details  see  Garner,  International  Law  and  the  World  War,  Vol.  II, 
p.  415. 
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tions,  from  entering  or  departing  from  the  ports  of  the  United  States 
whenever  in  his  judgment  it  would  contribute  to  insuring  the  neutrality 
of  the  country,  protect  its  commercial  interests,  and  promote  its  security. 
The  above  provision  had  to  do  with  the  treatment  by  the  United 
States  (when  neutral)  of  armed  merchantment  of  belligerent  nationality 
which  may  wish  to  enter  or  leave  its  ports.  Another  provision  of  the  new 
law  forbids  American  vessels  engaged  in  commerce  with  a  belligerent 
from  being  armed  or  carrying  arms  and  munitions  (except  small  arms 
and  ammunition  deemed  by  the  President  necessary  for  the  preservation 
of  discipline  on  board)  whenever  he  shall  have  proclaimed  the  existence 
of  war.  Again  it  will  be  recalled  that  in  March,  1917,  following  the  re- 
sumption by  Germany  of  the  policy  of  unrestricted  submarine  warfare, 
the  President  of  the  United  States  announced  that  "armed  guards" 
would  be  placed  on  such  merchant  vessels  registered  under  the  American 
flag  as  might  request  them  for  the  purpose  of  defence  against  attack  by 
German  submarines.  This  decision  was  attacked  throughout  Germany 
and  by  Germany  sympathizers  in  the  United  States  on  the  ground,  as 
alleged,  that  neutral  merchant  vessels  have  no  lawful  right  to  arm  them- 
selves and  resist  attack  by  the  war  vessels  or  submarines  of  a  belligerent, 
and  that  those  which  do  so  would  be  in  the  position  of  pirates.5  Not- 
withstanding the  German  protest  the  policy  announced  by  the  United 
States  was  put  into  effect,  and  before  the  outbreak  of  war  with  Germany 
on  April  6  a  considerable  number  of  American  merchantmen  had  been 
armed.  In  so  far  as  the  right  of  neutral  merchant  vessels  to  defend  them- 
selves against  belligerent  submarines  which  do  not  exercise  the  right  of 
search  and  capture  in  accordance  with  the  established  rules  of  interna- 
tional law  is  concerned,  the  German  contention  was  quite  indefensible. 
Those  who  adopted  the  German  view  confused,  it  is  believed,  the  right 
of  neutrals  to  resist  unlawful  attacks,  with  resistance  to  the  exercise  of  a 
lawful  belligerent  right.6  Nevertheless,  since  the  American  claim  of 
right  had  been  denied  by  a  belligerent,  the  Congress  of  the  United  States 
was  willing  in  1937,  as  in  other  instances,  to  renounce  it  in  order  to 
avoid  controversy  with  belligerents  whose  own  strategic  interests  might 
lead  them  to  adopt  the  contrary  view.  It  is  not  clear,  however,  why  the 
prohibition  in  respect  to  the  arming  of  American  merchant  vessels  should 
have  been  limited  to  those  which  are  engaged  in  commerce  with  a  bel- 
ligerent, since  the  arming  of  merchant  vessels  of  one  neutral  state  en- 
gaged in  commerce  with  other  neutral  states  might  as  easily  give  rise  to 
similar  controversies  with  belligerents. 

5  As  to  the  details  see  the  author's  work  cited  above,  Vol.  I,  p.  414. 

6  The  author  does  not  therefore  share  the  opinion  of  Borchard  and  Lage  (Neutrality 
for  the  United  States,  1937,  p.  341)  that  neutral  merchant  vessels  have  no  right,  ap- 
parently under  any  circumstances,  to  resist  attack  by  the  warships  of  a  belligerent. 
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We  come  now  to  the  last  and  most  important  of  the  new  provisions 
of  the  Neutrality  Act  of  1937,  namely  that  which  embodies  the  so-called 
"cash  and  carry"  scheme.  Neither  of  the  resolutions  of  1935  or  January, 
1937,  provided  for  the  imposition  of  restrictions  upon  the  sale  or  ex- 
portation from  the  United  States  of  other  articles  or  commodities  than 
arms,  ammunition,  and  implements  of  war.  Trade  in  such  goods  be- 
tween the  United  States  and  belligerents  or  with  other  neutral  countries 
was  left  to  be  carried  on  as  in  time  of  peace,  subject  to  no  restrictions 
other  than  those  prescribed  by  international  law.  But  it  was  clear  to  many 
members  of  Congress  from  the  outset  that  an  embargo  whose  avowed 
object  was  to  reduce  the  causes  and  occasions  for  controversy  between 
the  United  States  and  belligerent  states  but  which  was  limited  in  its 
application  to  trade  in  arms  and  munitions  would  accomplish  only  a 
part  of  its  purpose,  since  American  ships  engaged  in  transporting  to  or 
for  the  use  of  belligerents  other  materials  essential  in  the  manufacture 
of  arms  and  munitions  or  in  the  conduct  of  war  would  be  equally  exposed 
to  detention,  seizure,  confiscation,  or  destruction  along  with  the  goods 
carried  by  them.  The  experience  of  the  United  States  during  the  early 
years  of  the  World  War  abundantly  justified  the  conclusion  that  this 
would  be  the  case  in  a  future  war  in  which  the  United  States  was  neutral, 
if  trade  in  such  commodities  was  allowed  without  restriction.  Several 
bills  were  accordingly  introduced  which  envisaged  restrictions  on  trade 
with  belligerents  in  such  articles  and  materials.  One  of  them  proposed 
to  limit  their  exportation  to  the  normal  pre-war  quantities  imported  by 
such  countries  from  the  United  States.  Another  one,  based  on  the  idea 
of  the  impracticability  of  the  pre-war  quota  scheme,  proposed  to  authorize 
the  President  to  extend  the  embargo  on  arms  and  munitions  to  include 
such  other  articles  or  materials,  the  exportation  of  which  to  belligerents 
should,  in  his  judgment,  be  prohibited.  Both  of  these  proposals  were, 
however,  objectionable  to  the  majority  of  Congress,  the  first  one  because 
of  the  practical  difficulties  which  it  was  believed  would  be  encountered 
in  its  enforcement;  the  second  one,  because,  first,  of  the  strong  opposition 
to  conferring  so  wide  a  discretionary  authority  on  the  President,  which, 
it  was  said,  would  make  him  a  virtual  dictator  over  the  foreign  trade  of 
the  country,  and,  second,  because  Congress  feared  that  a  further  exten- 
sion of  the  embargo  to  include  many  of  the  most  important  articles  of 
export  might  prove  ruinious  to  American  foreign  trade  and  bring  on  an 
economic  depression  so  disastrous  that  Congress  would  be  forced  by 
public  opinion  to  repeal  it,  as  it  was  forced  to  repeal  the  Jeffersonian 
embargo,  and  if  that  were  done  during  the  course  of  the  war  and  it  re- 
sulted in  greater  benefit  to  one  belligerent  than  to  the  opposing  belliger- 
ent the  latter  would  complain  that  it  was  an  unneutral  act,  somewhat  as 
the  British  Government  let  it  be  known  in  1916  that  it  would  regard  the 
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laying  of  an  embargo  on  the  exportation  of  arms  and  munitions  to  the 
belligerents  at  that  time  as  unneutral  because  the  effect  would  have  been 
to  alter  the  existing  situation  to  the  advantage  of  German  and  Austria. 

There  is  good  reason  to  believe  also  that  the  fear  that  the  extension  of 
the  embargo  to  such  articles  might  interfere  with  the  success  of  the 
President's  policy  of  concluding  reciprocal  trade  agreements  with  certain 
countries  such  as  Great  Britain,  had  something  to  do  with  the  defeat 
of  the  proposal.  At  the  same  time  Congress  apparently  realized  that  if 
the  purpose  of  a  trade  embargo  is  to  reduce  the  possibility  of  controversies 
and  conflicts  between  the  neutral  laying  it  and  belligerent  countries,  no 
logical  distinction  can  be  made  between  the  furnishing  of  a  belligerent 
with  arms  and  munitions  and  the  furnishing  of  him  with  the  raw  ma- 
terials out  of  which  they  are  manufactured  or  with  other  articles  such  as 
oil,  rubber,  tractors,  and  the  like  which  are  essential  to  the  carrying  on 
of  war,  and  that  therefore  the  shipment,  especially  on  American  vessels, 
of  the  latter  kinds  of  materials  and  commodities  when  owned  by  citizens 
of  the  United  States  might  prove  to  be  as  prolific  a  source  of  dangerous 
controversy  with  belligerents  as  the  shipment  of  arms  and  munitions. 
The  problem  of  Congress  therefore  was  to  devise  a  scheme  which  would 
avoid  the  ruinous  economic  consequences  of  an  embargo  on  a  large  and 
important  volume  of  American  foreign  trade  but  which  would  at  the 
same  time  remove  or  reduce  substantially  the  causes  of  controversy  and 
possible  conflict  with  belligerents  which  would  almost  certainly  result 
if  such  trade  were  permitted  without  restriction.  While  the  Congress  was 
by  no  means  convinced  either  of  the  wisdom  or  effectiveness  of  the  "cash 
and  carry"  scheme  as  a  solution  of  the  problem  it  was  willing  to  adopt 
it  as  an  experiment,  and  this  it  did,  though  apparently  with  little  con- 
fidence in  its  utility  or  expediency. 

In  brief,  the  new  law  authorizes  the  President,  if  in  his  judgment  the 
placing  of  restrictions  upon  the  exportation  of  other  articles  or  materials 
than  arms,  ammunition,  and  implements  of  war  to  belligerent  states  or 
to  a  state  in  which  "civil  strife"  exists,  would  promote  the  security  or 
preserve  the  peace  of  the  United  States  or  protect  the  lives  of  the  citizens 
thereof,  so  to  proclaim,  and  thereafter  it  will  be  unlawful  for  any  Ameri- 
can vessel  to  carry  such  articles  or  materials  as  may  be  enumerated  by 
him,  to  any  such  belligerent  state  or  to  any  neutral  state  for  transshipment 
thereto.  When  the  President  has  so  proclaimed,  it  will  likewise  be  un- 
lawful to  export  or  transport  from  the  United  States  any  such  articles 
or  materials  to  any  belligerent  state  or  any  neutral  state  for  transshipment 
to  or  for  the  use  of  a  belligerent  state  until  the  American  ownership, 
title,  or  interest  in  them  shall  have  been  divested  and  transferred  to  a 
foreign  owner.  The  President  is  empowered  to  make  exceptions  and  re- 
laxations in  respect  to  trade  on  or  across  lakes,  rivers,  inland  waters,  and 
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lands  bordering  on  the  United  States— this  for  the  purpose  of  preventing 
the  interruption  of  ordinary  trade  between  the  United  States  and  Canada, 
since  the  carrying  on  of  such  trade  could  hardly  be  subject  to  belligerent 
interference  and  would  not  therefore  involve  the  United  States  in  dis- 
putes with  any  belligerent.  The  opinion  has  been  expressed  that  the 
language  of  this  exception  clause  is  sufficiently  broad  to  authorize  un- 
limited trade  in  war  materials  (except  of  course  arms,  ammunition,  and 
implements  of  war  to  which  the  embargo  applies)  between  the  United 
States  and  Canada  and  their  transshipment  to  England  if  she  were  a 
belligerent.7 

The  underlying  principle  of  the  "cash  and  carry"  device  is  that  while 
the  markets  of  the  United  States  will  be  available  to  any  and  all  belliger- 
ents equally  for  all  such  articles  and  materials  as  are  listed  in  the  Presi- 
dent's proclamation,  belligerents  must  pay  cash  for  them,  presumably  in 
gold,  acquire  ownership  title  to  them  before  they  can  be  removed  from 
the  United  States,  and  they  must  be  carried  away  in  their  own  or  other 
non-American  vessels.  Since  American  citizens  will  no  longer  have  any 
legal  interest  either  in  the  cargoes  or  in  the  vessels  on  which  they  are 
transported,  if  they  are  seized  by  a  belligerent,  detained,  confiscated,  or 
sunk  after  leaving  an  American  port,  the  Government  of  the  United  States 
will  not  be  called  on  to  intervene  in  their  behalf  and  consequently  there 
will  be  no  occasion  for  a  controversy  between  it  and  the  belligerent  who 
has  interfered  with  the  shipment.  Trade  in  other  articles  and  materials 
not  listed  in  the  President's  proclamation  (except,  of  course,  arms  and 
munitions)  may  be  carried  on,  as  formerly,  without  restriction  though 
subject,  of  course,  to  the  risk  of  the  trader  in  case  they  are  contraband 
of  war  or  are  destined  to  a  blockaded  port. 

A  feature  of  the  scheme  which  was  the  subject  of  long  and  animated 
debate  in  Congress  is  that  the  question  as  to  whether  it  shall  be  put 
into  effect  upon  the  outbreak  of  a  particular  war  is  left  entirely  to  the 
discretion  of  the  President,  as  is  also  the  determination  of  the  articles  and 
materials  to  which  it  shall  apply.  In  this  respect  it  differs  from  the  em- 
bargo provision  relative  to  the  exportation  of  arms,  ammunition,  and  im- 
plements of  war,  which  is  mandatory  and  goes  into  effect  automatically 
as  soon  as  the  President  shall  have  proclaimed  the  existence  of  a  state 
of  war.  A  group  of  senators  and  representatives,  however,  wished  to  make 
the  "cash  and  carry"  scheme  likewise  automatic  and  mandatory,  for  the 
reason,  they  argued,  that  if  the  putting  of  it  into  effect  were  left  to  the 
discretion  of  the  President  he  might  use  his  discretion  in  such  a  way  that 
it  would  produce  an  unequal  effect  as  between  the  opposing  belligerents 
and  would  therefore  lack  the  quality  of  neutrality,  as,  for  example,  if  he 

T  Buell,  "The  Neutrality  Act  of  1937,"  Foreign  Policy  Reports,  October  1,  1937,  p. 
172. 
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should  delay  putting  the  scheme  into  effect  until  some  months  after  the 
outbreak  of  the  war  when  its  going  into  operation  might  injure  one 
belligerent  more  than  the  other.  But  this  might  be  equally  true  if  it 
were  put  into  effect  immediately  upon  the  outbreak  of  a  war,  as  it  might 
also  be  true  of  the  imposition  of  an  embargo  or  even  of  the  lifting  of 
an  embargo.  There  were  also,  of  course,  those  who  feared  that  the  un- 
limited discretion  which  the  law  conferred  on  the  President  to  determine 
what  commodities  should  be  subjected  to  the  "cash  and  carry"  restric- 
tions would  enable  him  to  bring  under  the  operation  of  the  scheme  as 
large  a  proportion  of  the  foreign  trade  of  the  country  as  he  might  choose. 
But  the  majority  of  the  Congress  were  unwilling  to  make  the  going  into 
effect  of  the  scheme  automatic  upon  the  proclamation  of  the  existence 
of  war  anywhere  in  the  world,  however  remote  its  theatre  of  operations 
might  be  from  the  United  States  or  however  local  or  unimportant  its 
character,  because  in  that  case  the  foreign  trade  of  the  country  with  the 
belligerents  and  even  with  neutral  countries  adjacent  to  them,  in  such 
articles  would  become  subject  to  the  restrictions  of  the  "cash  and  carry" 
scheme.  The  only  way  to  avoid  such  a  consequence  therefore  was  to 
leave  to  the  President  to  determine  whether  the  character  and  circum- 
stances of  the  particular  war  were  such  that  the  objects  of  the  Neutrality 
Act  would  be  promoted  by  the  putting  of  the  scheme  into  effect. 

As  to  the  merits  of  the  scheme,  if  it  should  ever  be  put  into  effect, 
there  would  seem  to  be  little  doubt  that  in  thus  withdrawing  American 
ships  from  the  carrying  trade  and  in  requiring  American-owned  goods 
shipped  from  the  United  States  to  or  for  the  use  of  belligerents  to  be 
transferred  to  foreign  ownership  before  they  leave  American  ports,  the 
causes  and  occasions  for  disputes  with  belligerents  will  be  materially 
reduced,  the  degree  depending  in  part  upon  the  number  and  importance 
of  the  articles  to  which  the  restrictions  of  the  "cash  and  carry"  policy1 
are  applied  and  in  part  upon  who  are  the  belligerents. 

But  there  are  obviously  some  serious  objections  to  the  scheme.  In  the 
first  place,  if  the  list  of  such  articles  should  be  an  extended  one  embracing 
many  important  articles  of  American  export,  and  if  the  war  should  be 
widespread  in  area  and  long-drawn-out  in  duration,  the  prohibition  on 
American  vessels  from  transporting  such  articles  might  seriously  cripple 
the  American  carrying  and  ship-building  industries.  In  the  second  place, 
it  might  easily  happen  that  some  or  all  the  belligerents  would  find  it 
impossible  to  pay  cash  in  gold  for  the  vast  quantities  of  supplies  which 
they  wished  to  take  from  America  but  which  would  not  be  available 
until  they  were  paid  for.  It  usually  comes  to  pass  sooner  or  later  during 
a  war  of  wide  area  and  of  prolonged  duration  that  belligerents  find  them- 
selves without  the  necessary  foreign  exchange  with  which  to  make 
purchases  of  supplies  abroad.  The  Allied  Powers  which  purchased  huge 
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quantities  of  war  supplies  in  the  United  States  during  the  first  two  years 
of  the  World  War  found  themselves  very  nearly  in  this  situation  before 
the  end  of  the  year  1915,  and  had  not  the  American  Government  re- 
moved the  ban  which, in  the  beginning  it  had  put  upon  loans  to  belliger- 
ents and  permitted  them  to  establish  credits  in  the  United  States  with 
which  to  finance  their  purchases,  it  is  doubtful  whether  they  would  have 
been  able  to  continue  them  much  longer.  It  was  the  prospect  of  losing 
this  profitable  trade  and  the  possibility  of  a  serious  economic  depression 
in  the  United  States  which  it  was  feared  would  follow  in  its  wake  that 
led  the  American  Government  to  alter  its  original  policy  of  prohibiting 
loans  and  credits  to  belligerents.8  Now  the  present  law  forbids  the  ex- 
tension of  loans  and  credits  to  belligerents  subject  to  the  not  very  im- 
portant exceptions  referred  to  above.  Under  any  reasonable  interpreta- 
tion the  relaxation  authorized  by  the  Act,  if  made  by  the  President, 
would  not, go  very  far  toward  enabling  belligerents  to  finance  extensive 
purchases  of  supplies  in  the  United  States.  In  these  circumstances  bel- 
ligerents which  are  not  fortunate  enough  to  possess  large  available  gold 
reserves  or  convertible  securities  in  the  United  States— and  few  of  them 
are  likely  to  be  so  fortunate— will  be  unable  to  make  use  of  the  American 
market,  and  it  might  happen  therefore  that  in  a  future  war  of  widespread 
area  and  of  long  duration  American  foreign  trade  would  shrink  to  very 
small  proportions  and  consequently  serious  economic  depression  might 
thereby  be  produced.  The  cost  of  this  somewhat  dubious  form  of  in- 
surance against  the  risk  of  the  United  States  being  drawn  into  the  war 
might  therefore  prove  to  be  greater  than  its  value.  It  is  not  inconceivable, 
indeed,  that  American  exporters  and  carriers  might  in  a  particular  war 
prefer  to  be  left  to  trade  at  their  own  risk  rather  than  to  operate  subject 
to  the  "cash  and  carry"  restrictions. 

A  third  objection  which  has  been  made  against  the  "cash  and  carry" 
device  is  the  inequality  with  which  it  is  almost  certain  to  operate  in 
practice  as  between  opposing  belligerents  in  a  war  in  which  the  belliger- 
ent on  one  side  possesses  an  adequate  merchant  marine  for  transporting 
supplies  across  the  ocean,  a  navy  powerful  enough  to  protect  it  while 
so  engaged,  and  an  available  supply  of  foreign  exchange  with  which 
to  pay  cash  for  goods  purchased  in  the  American  market,  while  his 
enemy  lacks  some  or  all  of  these  essential  instrumentalities  and  resources. 
Belligerent  line-ups  in  Europe  are  easily  conceivable  in  which  this  will 
be  the  situation.  Such  would  be  the  case,  for  example,  in  a  war  between 
Great  Britain  and  Germany  or  between  Great  Britain  and  France  on  one 
side  and  Germany  and  Italy  on  the  other.  In  the  former  case  Great 
Britain  with  her  large  gold  reserve  and  the  enormous  volume  of  Ameri- 

8  See  as  to  this,  Baker,  Woodroto  WUson-Life  and  Letters,  Neutrality,  1914-15, 
pp.  380  et  seq. 
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can  securities  owned  by  English  and  Canadian  investors  (estimated  at 
$2,000,000,000)  which  in  case  of  necessity  could  be  converted  into  Ameri- 
can credits,  her  vast  merchant  marine  which  would  be  available  for  trans- 
porting supplies  from  America,  and  a  navy  capable  of  protecting  this 
trade  against  German  interference,  would  be  able  to  avail  herself  of  the 
American  market  whereas  it  would  be  virtually  closed  to  Germany.  The 
undeclared  war  now  going  on  between  China  and  Japan  affords  a  strik- 
ing example  of  how  unequally  as  between  the  opposing  belligerents 
the  "cash  and  carry"  system  would  operate  if  it  were  put  into  effect,  since 
Japan  alone  by  reason  of  the  strength  of  her  navy  and  her  merchant 
marine  would  be  able  to  draw  supplies  from  America,  assuming  that  she 
could  find  the  necessary  foreign  exchange  with  which  to  finance  her 
purchases,  whereas  China  would  not  be. 

It  must,  however,  be  observed  that  this  inequality  as  between  the 
opposing  belligerents  in  respect  to  access  to  the  American  market  would 
exist  in  any  case  in  a  war  in  which  one  belligerent  possessed  the  instru- 
mentalities and  resources  mentioned  and  his  enemy  did  not,  whether  the 
"cash  and  carry"  system  were  in  operation  or  not.  In  short,  it  is  not  so 
much  that  system  which  would  give  the  advantage  to  one  belligerent  as 
his  naval  superiority,  transportation  facilities,  financial  assets,  geographi- 
cal situation,  and  other  factors  which  may  exist  quite  independently  of 
the  "cash  and  carry"  restrictions.  As  has  already  been  pointed  out,  the 
embargo  on  arms,  ammunition,  and  implements  of  war  which  goes  into 
effect  automatically  upon  the  issuance  by  the  President  of  a  proclamation 
declaring  the  existence  of  a  state  of  war  will  also  operate  unequally  as 
between  two  belligerents,  one  of  whom  is  already  well  supplied  with 
those  articles  or  which  possesses  plants  for  manufacturing  them  or  which 
has  facilities  for  importing  them  from  other  neutral  countries,  when  the 
other  belligerent  lacks  some  or  all  of  them.  The  truth  is,  no  system  of 
trade  relations  between  neutrals  and  belligerents  can  be  devised  which 
will  in  practice  always  operate  equally  as  between  opposing  belligerents 
in  a  maritime  war  unless  it  is  so  arranged  as  to  neutralize  the  inequalities 
of  their  respective  situations  resulting  from  the  differences  of  their  geo- 
graphical positions,  naval  power,  financial  resources,  &c,  but  in  that  case 
it  would  not  be  a  neutrality  measure.  The  criticism,  therefore,  that  the 
"cash  and  carry"  scheme  will  almost  necessarily  operate  unequally  be- 
tween the  opposing  belligerents,  and  that  in  consequence  it  represents 
an  unneutral  policy  does  not  seem  to  be  well-founded,  considering  that 
a  policy  of  unrestricted  trade  with  all  belligerents  would  in  most  cases 
lead  substantially  to  the  same  result.  This  is  the  way  it  actually  operated 
as  between  the  Allied  and  Central  Powers  during  the  period  of  American 
neutrality  in  the  World  War,  and  when  the  latter  powers  protested  to 
the  Government  of  the  United  States  it  correctly  replied  that  the  duty 
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of  a  neutral  does  not  require  it  to  endeavour  by  legislation  or  otherwise 
to  remove  the  disadvantages  which  the  belligerents  on  one  side  are  under 
because  of  their  unfavourable  geographical  situation,  their  lack  of  naval 
power,  and  their  want  of  transportation  facilities  and  thus  insure  them 
equality  of  access  with  their  more  favoured  enemies  to  the  munitions 
markets  of  the  neutral. 

A  more  practical  objection  to  the  scheme,  aside  from  its  unfavourable 
economic  effects  upon  the  United  States,  are  the  administrative  diffi- 
culties that  would  probably  be  encountered  in  its  enforcement,  since  by 
the  terms  of  the  resolution  the  restrictions  which  it  imposes  upon  the 
exportation  from  the  United  States  of  the  articles  and  materials  listed  in 
the  President's  proclamation  apply,  not  only  to  shipments  destined  directly 
to  belligerent  countries,  but  also  to  those  destined  to  any  neutral  state 
for  transshipment  to  or  for  the  use  of  a  belligerent  state.  The  provision 
for  a  mandatory  embargo  on  arms,  ammunition,  and  implements  of  war 
is  identical  in  this  respect.  How  the  port  authorities  will  be  able  to  de- 
termine whether  a  cargo  consigned  to  a  neutral  port  is  intended  for 
transshipment  to  or  for  the  use  of  a  belligerent,  and  therefore  whether 
the  restrictions  of  the  "cash  and  carry"  clause  are  applicable  or  not,  is 
far  from  clear.  In  case  the  neutral  state  is  in  close  proximity  to  belligerent 
territory,  and  especially  if  the  importations  by  the  neutral  state  of  the 
articles  listed  in  the  President's  proclamation  are  greatly  in  excess  of 
its  normal  pre-war  importations  from  the  United  States,  inferences  might 
be  drawn  as  to  their  ultimate  belligerent  destination  or  use,  as  they  were 
by  the  British  Government  during  the  World  War  in  similar  circum- 
stances. But  if  the  neutral  port  of  consignment  were  in  a  distant  part 
of  the  world  and  there  were  no  quota  system  of  imports,  inferences  of 
belligerent  destination  would  be  of  dubious  validity. 

How  effective  the  "cash  and  carry"  scheme  would  prove  as  a  measure 
for  preventing  the  United  States  from  being  drawn  into  a  foreign  war 
and  how  much  it  would  cost  the  country  in  the  form  of  loss  of  trade  and 
injury  to  the  ship-building  and  ocean-carrying  industries  it  is  impossible 
to  estimate.  The  Congress  itself  was  evidently  far  from  convinced  either 
as  to  the  effectiveness  of  the  scheme  or  as  to  whether  its  value  would 
be  worth  the  price  which  the  nation  would  have  to  pay  for  it,  and  in  these 
circumstances  it  decided  to  limit  the  duration  of  the  section  which  pro- 
vides for  it  to  two  years,  whereas  the  other  provisions  of  the  law  are 
intended  to  be  permanent.  Before  the  expiration  of  this  period  the  scheme 
will  be  up  again  in  the  Congress  for  reconsideration.  In  the  meantime, 
since  the  President  is  believed  to  have  little  faith  in  its  utility,  there  is 
not  much  likelihood  that  he  will  put  the  scheme  into  effect  either  during 
the  present  war  between  China  and  Japan  (unless  perhaps  Japan  should 
formally  declare  war  against  China),  or  during  any  other  war  that  may 
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occur  during  the  two-year  period  of  its  duration.  Consequently  there  will 
probably  be  no  opportunity  to  test  it  out  in  practice— at  least  not  during 
the  term  of  office  of  the  present  President. 

Regarding  the  Neutrality  Act  of  1937  as  a  whole,  one  is  struck  by  the 
large  degree  of  discretionary  power  which  it  confers  on  the  President  in 
determining  the  actual  policy  of  the  country  under  the  Act. 

As  the  Act  now  stands  its  only  important  mandatory  provision  is  that 
relating  to  the  embargo  on  arms,  ammunition,  and  implements  of  war, 
and  even  its  going  into  effect  is  dependent  upon  the  action  of  the  Presi- 
dent in  proclaiming  the  existence  of  a  state  of  war.  The  more  one 
examines  the  text  of  the  law,  the  more  evident  it  becomes  that  the  neu- 
trality policy  of  the  United  States  under  that  Act  is  left  in  large  measure 
to  the  determination  of  the  President.  In  this  respect  the  enactment  of  the 
law  represents  a  notable  defeat  for  the  isolationists  who  demanded  a 
"legislative"  rather  than  an  "executive"  neutrality  and  who  wished  to 
leave  little  or  nothing  to  the  discretion  of  the  President.  One  of  the 
principal  criticisms  which  emanates  from  this  group  is  that  it  virtually 
makes  the  President  a  dictator  and  puts  it  within  his  power  to  make  the 
United  States  as  unneutral  as  he  wishes  it  to  be.9 

Although  defeated  on  this  point  the  isolationists  were  successful  in 
that  they  were  able  to  bring  about  the  enactment  of  a  law  which  is  based 
almost  wholly  upon  the  philosophy  of  isolation— that  is,  upon  the  idea 
that  the  surest  way  by  which  the  United  States  can  avoid  being  drawn 
into  the  wars  of  other  countries  is  to  have  as  few  commercial  and  financial 
relations  with  the  belligerents  as  possible.  In  short,  when  war  breaks  out 
in  some  other  part  of  the  world  the  United  States  should  withdraw  as 
far  as  possible  into  its  shell— take  refuge  in  the  storm  cellar  and  enjoy 
the  security  which  it  offers  until  the  storm  passes  over.  Some  of  its 
critics  have  described  it  as  a  "scuttle  and  run"  policy. 

It  is  believed  that  the  logic  and  philosophy  of  the  law  are  unsound 
for  several  reasons.  In  the  first  place,  they  assume  that  when  war  breaks 
out  anywhere  in  the  world  the  chances  that  the  United  States  will  be 
drawn  into  it  are  so  great  that  hardly  any  price  is  excessive  for  insurance 
against  the  risk.  In  the  second  place,  if  it  be  assumed  that  the  law  will 
prove  effective  in  preventing  the  United  States  from  being  drawn  into 
wars  between  other  countries  on  account  of  trade  disputes  with  belliger- 
ents, we  are  still  faced  by  the  danger  of  conflict  arising  from  other 
controversies,  against  which  the  present  law  makes  no  attempts  to  pro- 
vide safeguards.  Disputes  between  belligerents  and  neutrals  in  respect 
to  trade  in  arms,  munitions,  and  war  materials  are  only  one  of  a  long  list 
of  causes  which  may  draw  a  neutral  into  an  existing  war.  Territorial 


'  Cf .  Borchard  and  Lage,  Neutrality  for  the  United  States,  pp.  337  et  seq. 
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aggressions,  infringements  upon  national  sovereignty,  insults  to  the  flag, 
denials  of  justice,  the  sinking  of  neutral  vessels  other  than  those  engaged 
in  trade  with  a  belligerent,  violations  of  neutrality,  the  influence  of  hys- 
teria, emotionalism,  misunderstanding  resulting  from  false  propaganda, 
&c,  are  as  prolific  causes  of  war  as  are  trade  disputes  between  belligerents 
and  neutrals,  but  the  American  Neutrality  Act  takes  no  account  of  them 
and  makes  no  effort  to  insure  the  United  States  against  being  drawn 
into  war  thereby. 

Although  popularly  referred  to  as  a  "Neutrality"  Act  the  law  is  really 
not  such,  in  the  sense  in  which  the  term  neutrality  is  understood  in 
international  law,  that  is,  its  purpose  is  not  to  prohibit  conduct  on  the 
part  of  the  government  or  individuals  which  might  be  regarded  by  either 
belligerent  as  unneutral  or  to  protect  the  neutrality  of  the  United  States 
against  acts  in  violation  thereof  by  the  belligerents.  In  fact,  the  Act 
contains  very  few  provisions  intended  to  accomplish  either  of  these 
objects.  In  the  main  its  purpose  is  to  prohibit  or  reduce  to  a  minimum 
certain  contacts  and  relations  of  the  United  States  with  belligerent 
countries  which,  it  was  believed,  were  sources  of  possible  conflict  be- 
tween it  and  them.  It  has  been  suggested  that  the  law  might  more  ac- 
curately be  entitled  "An  Act  to  isolate  (or  insulate)  the  United  States 
during  the  existence  of  war  between  other  states."  It  may  be  remarked 
in  this  connexion  that  among  the  isolationists  a  favourite  form  of  ex- 
pressing the  purpose  of  the  law  is  to  say  that  it  seeks  to  "quarantine"  the 
United  States  against  foreign  wars.10 

It  is,  of  course,  not  a  valid  objection  to  the  law,  from  the  legal  point 
of  view,  that  it  should  go  beyond  the  requirements  of  international  law 
in  imposing  upon  the  commercial,  financial,  and  shipping  industries  of 
the  country  prohibitions  and  restrictions  which  the  duties  of  neutrality 
do  not  require,  unless  it  conflicts  with  the  treaty  obligations  of  the 
United  States.  There  is  some  ground  for  believing  that  in  fact  the  present 
law  does  this.  Thus  by  the  terms  of  the  Havana  Convention  of  1928  re- 
garding the  Rights  and  Duties  of  States  in  the  Event  of  Civil  Strife,  by 
which  the  United  States  is  bound,  the  parties  are  obliged  "to  forbid  the 
traffic  in  arms  and  war  material,  except  when  intended  for  the  govern- 
ment, while  the  belligerency  of  the  rebels  has  not  been  recognized." 
But  under  the  United  States  Neutrality  Act  the  embargo  applies  both 
to  the  government  and  the  rebels  whenever  the  President  proclaims  the 
existence  of  civil  strife. 


10  Members  of  Congress  themselves  fully  appreciated  the  fact  that  the  Act  was  not 
a  "neutrality"  law,  and  the  proposal  that  it  should  be  cited  as  such  was  rejected.  The 
proposal  to  cite  it  as  the  "Peace  Act  of  1937"  was  also  rejected.  No  agreement  be- 
tween the  two  Houses  having  been  reached  on  the  matter  the  Act  was  passed  without 
a  title  by  which  it  is  to  be  officially  cited. 
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The  treaty  of  July  23,  1902,  between  the  United  States  and  Spain  pro- 
vides (Art.  II)  that  "there  shall  be  a  full,  entire,  and  reciprocal  liberty 
of  commerce  and  navigation  between  the  citizens  and  subjects  of  the  two 
High  Contracting  Parties."  Unlike  certain  of  the  recently  concluded 
reciprocal  trade  agreements  into  which  the  United  States  has  entered, 
the  treaty  with  Spain  does  not  permit  the  laying  "in  exceptional  circum- 
stances" of  an  embargo  on  arms,  military  supplies,  or  materials  needed 
in  war.  There  is  some  reason  therefore  for  holding  that  the  present  em- 
bargo on  the  shipment  of  arms,  ammunition,  and  implements  of  war 
to  the  government  of  Spain  is  a  violation  of  the  treaty  of  1902.11  Mention 
may  also  be  made  of  certain  Pan-American  treaties  to  which  the  United 
States  is  a  party,  such  as  the  Argentine  Anti-War  Pact  of  1933,  the 
Montevideo  Convention  on  the  Rights  and  Duties  of  States,  of  Decem- 
ber 26,  1933,  and  the  Buenos  Aires  "Consultation"  Conventions  of 
December  23,  1936,  all  of  which  condemn  wars  of  aggression,  pledge 
the  parties  to  consult  with  each  other  and  to  "adopt  in  their  character  as 
neutrals  a  common  and  solidary  attitude"  in  the  event  of  the  outbreak  of 
war  in  America.  It  is  by  no  means  clear  how  the  carrying  out  of  the 
policy  laid  down  by  the  United  States  Neutrality  Act  can  be  reconciled 
with  the  spirit  at  least  of  these  conventions. 

It  may  be  remarked  in  this  connexion  that  the  principle  of  equality 
of  treatment  of  both  or  all  belligerents  alike  in  respect  to  embargoes  and 
restrictions  on  the  exportation  of  war  supplies  and  the  prohibition  of 
financial  loans,  which  is  a  feature  of  the  Neutrality  Act,  found  strong 
opposition  among  Latin-American  states  at  the  Buenos  Aires  Inter- 
American  Conference  in  1936  when  the  United  States  delegation  laid 
before  the  Conference  a  proposal  that  all  the  American  Republics  accept 
the  principles  of  the  United  States  scheme  of  neutrality.  The  Latin- 
American  Members  of  the  League  of  Nations  made  it  plain  that  they 
could  not,  in  view  of  their  obligations  under  the  Covenant,  bind  them- 
selves to  treat  covenant-breaking  aggressors  and  their  victims  alike  in 
the  matter  of  embargoes  and  trade  restrictions.  Some  of  them  felt,  that 
quite  apart  from  their  duties  under  the  Covenant,  the  very  principle  of 
equal  treatment  of  opposing  belligerents  when  one  of  them  was  an 
aggressor  was  fundamentally  wrong  and  should  not  receive  recognition 
in  an  international  convention  dealing  with  the  rights  and  duties  of 
neutral  powers  in  time  of  war.  As  a  result  of  the  opposition  the  United 
States  proposal  in  the  form  in  which  it  was  made  completely  failed  of 
acceptance.12 

11  See  the  criticism  by  the  National  Lawyers  Guild,  National  Lawyers  Guild  Quar- 
terly, December,  1937,  pp.  53  et  seq. 

"See  the  details  by  Professor  C.  G.  Fenwick,  one  of  the  United  States  delegates 
to  the  Conference,  American  Journal  of  International  Law,  April,  1937,  p.  214. 
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The  policy  of  recourse  to  embargoes  on  the  exportation  of  arms  and 
munitions  is  not  a  new  one  in  the  United  States.  By  statutes  passed  in 
1912  and  1922  the  President  was  authorized  to  lay  an  embargo  on  the 
shipment  of  arms  and  munitions  to  any  American  or  other  country  in 
which  the  United  States  exercised  extraterritorial  jurisdiction  and  in  which 
conditions  of  domestic  violence  existed,  if  in  his  opinion  it  would  con- 
tribute to  the  restoration  of  peace.  In  pursuance  of  these  statutes  em- 
bargoes have  been  laid  in  a  number  of  instances  on  the  exportation  of 
arms  and  munitions  to  the  rebel  forces  in  Latin-American  states  in  which 
revolutions  existed.  They  differed  in  two  respects,  however,  from  the 
type  of  embargo  provided  for  in  the  present  neutrality  Act.  In  the  first 
place,  they  were  not  measures  adopted  for  the  purpose  of  preventing  the 
United  States  from  being  drawn  into  a  foreign  war  but  were  intended 
primarily  to  terminate  existing  revolutions  and  to  discourage  others.  In 
the  second  place,  they  were  not  applied  equally  to  the  government  and 
the  rebel  forces,  but  only  to  the  latter. 

Embargoes  on  arms,  munitions,  and  sometimes  other  war  materials  by 
various  states  during  the  World  War,  notably  by  Denmark,  Norway, 
Sweden,  the  Netherlands,  and  Switzerland,  were  resorted  to,  not  so 
much  as  neutrality  measures  as  for  the  purpose  of  conserving  the 
domestic  stocks  of  the  countries  which  laid  them,  and  sometimes  to 
enable  them  to  bargain  with  the  belligerents  in  order  to  obtain  needed 
supplies  from  them.  The  embargo  which  President  Wilson  was  authorized 
by  Act  of  Congress  in  1916  to  lay,  but  which  in  fact  he  never  resorted  to, 
was  intended  to  be  a  measure  of  retaliation  against  certain  belligerents 
for  their  alleged  unlawful  interference  with  American  trade.  The  fact  is, 
no  embargo  was  ever,  prior  to  the  enactment  of  the  present  law, 
authorized  to  be  laid  by  the  United  States  as  a  neutrality  measure,  that 
is,  for  the  purpose  of  enabling  the  United  States  to  avoid  being  drawn 
into  a  foreign  war,  and  prior  to  the  Chaco  War  of  1934  no  embargo  was 
ever  authorized  which  was  required  to  be  applied  equally  and  im- 
partially to  both  or  all  belligerents.  During  the  discussions  in  Congress 
on  the  present  law,  opposition  to  the  principle  of  mandatory  equality 
of  application  to  both  belligerents  in  all  circumstances,  was  raised  by 
various  senators  and  representatives  who  pointed  out  that  in  particular 
cases  it  would  operate  in  aid  of  aggressors  and  treaty-breakers  and 
would  also  deprive  the  United  States  of  the  power  which  goes  with  a 
differential  embargo  to  employ  pressure  against  a  particular  belligerent 
who  might  be  acting  in  disregard  of  the  rights  of  the  United  States  as  a 
neutral.  It  was  also  pointed  out  that  an  embargo  laid  by  the  United 
States  alone,  when  other  neutral  powers  declined  to  follow  its  example, 
might  have  the  result  of  causing  American  trade  to  be  diverted  to  those 
countries.  A  policy  of  joint  cooperation  with  other  neutral  governments 
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in  the  employment  of  embargoes  was  therefore  desirable.  In  1933  the 
Department  of  State  submitted  to  the  House  Committee  on  Foreign 
Affairs  a  memorandum  in  support  of  these  ideas,  in  the  course  of  which 
it  asserted  that  an  embargo  laid  by  the  United  States  alone  and  without 
regard  to  the  policy  of  other  neutrals  would  be  "fruitless  and  improper" 
and  if  applied  equally  to  both  belligerents  when  one  was  an  aggressor  it 
might  encourage  aggression  and  discourage  common  movements  to  pre- 
vent or  repress  it.  There  was  also  laid  before  the  Committee  a  statement 
made  by  President  Roosevelt  on  January  11,  1933,  in  which  he  was 
quoted  as  saying:  "I  have  long  been  in  favour  of  the  use  of  embargoes 
on  arms  to  belligerent  nations,  especially  to  nations  which  are  guilty 
of  making  an  attack  on  other  nations— that  is,  against  aggressor  nations."13 

So  strongly  did  these  ideas  appeal  to  members  of  Congress  in  1933  that 
a  resolution  embodying  them  passed  the  House  of  Representatives  on 
April  17.  The  Senate,  however,  amended  the  resolution  so  as  to  require 
any  embargo  laid  in  pursuance  of  it  to  "apply  impartially  to  all  the 
parties  to  the  dispute  or  conflict  to  which  it  refers."  But  the  House 
declined  to  concur  in  the  Senate  amendment  and  accordingly  the  resolu- 
tion failed  to  become  law.  During  the  next  two  years  sentiment  in  and 
out  of  Congress  against  the  principle  of  a  discriminating  embargo 
increased  under  the  influence  of  propagandist  activity,  and  the  Neutrality 
Act,  which  was  passed  in  August,  1935,  required  any  embargo  laid  under 
its  authority  to  be  applied  equally  to  both  or  all  belligerents.  And  this 
requirement  is  repeated  in  the  present  law.  The  equality  requirement  is 
based  on  the  fear  that  if  the  President  were  authorized  to  distinguish 
between  the  opposing  belligerents,  applying  the  embargo,  for  example, 
to  an  aggressor  or  treaty -breaker  while  permitting  the  exportation  of  arms 
freely  to  his  victim,  the  danger  of  the  United  States  becoming  involved 
in  the  war  would  be  too  great  to  justify  the  risk.  Those  who  were 
responsible  for  the  character  of  the  law  in  its  present  form  frankly  admit 
that  the  impartial  embargo  feature  may  involve  a  violation  of  principles 
of  morality  and  justice,  encourage  aggression,  and  handicap  the  efforts 
of  the  League  of  Nations  or  other  organized  movements  in  behalf  of 
international  peace,  but  it  is  their  contention  that  the  duty  of  the  United 
States  to  refrain  from  any  act,  such  as  a  discriminating  embargo,  which 
might  draw  it  into  a  foreign  war  is  greater  than  its  duty  to  conform  its 
conduct  to  the  high  moral  and  other  considerations  mentioned  above. 

Aside  from  these  considerations  it  is  believed  also  by  many  Americans 
that  the  present  law  is  based  on  what  in  the  long  run  may  prove  to  be  a 
short-sighted  view,  namely,  that  it  is  not  for  the  United  States  to  concern 

"  From  a  letter  published  by  Lord  Robert  Cecil  in  the  Times  and  reproduced  in 
Hearings  on  H.  /.  Res.  93,  Com.  on  For.  Rels.,  H.  of  R.,  73rd  Cong.,  1st  sess.,  1933, 
p.  24. 


UNITED  STATES  "NEUTRALITY"  LAW  OF  1937  543 

itself  with  the  effort  to  prevent  war  from  breaking  out  in  another  part 
of  the  world  but  rather  to  keep  out  of  it  when  it  has  once  begun  to  rage. 
If  there  were  good  reason  for  believing  that  a  policy  which  offends 
against  considerations  of  high  morality  and  international  policy  would 
prove  effective  in  safeguarding  the  neutrality  and  peace  of  the  United 
States,  it  might  be  justified  on  the  principle  of  national  self-preservation, 
but  the  number  of  Americans  whose  opinions  count  in  such  matters  who 
are  fatuous  enough  to  believe  that  it  will  accomplish  this  object  is 
relatively  small.  Large  numbers,  although  they  are  still  perhaps  numeri- 
cally in  the  minority,  believe  that  the  wiser  neutrality  policy  for  the 
United  States  lies,  not  in  embargoes  or  restrictions  on  trade,  financial 
transactions,  and  the  right  of  Americans  to  travel  on  belligerent  ships 
when  war  has  once  broken  out,  but  rather  in  a  policy  of  joint  consultation, 
cooperation,  or  other  concerted  measures  for  preventing  the  outbreak  of 
wars,  in  which  when  they  once  come,  no  trade,  travel,  or  financial 
restrictions  short  of  complete  isolation  are  likely  to  prove  an  effective 
form  of  insurance  against  the  "involvement"  of  the  United  States. 

It  is  interesting  to  note  that  the  President  in  a  notable  speech  at 
Chicago  on  October  5  repudiated  the  basic  philosophy  of  the  recent 
legislation,  that  a  policy  of  isolation  or  neutrality  through  unilateral 
embargoes  and  trade  restrictions  affords  the  best  guarantee  against  the 
United  States  being  drawn  into  wars  between  other  countries.  Adverting 
to  an  international  situation  in  which  "the  very  foundations  of  civiliza- 
tion are  seriously  threatened"  and  warning  the  people  of  America  that 
they  must  not  expect  to  escape  attack  by  those  who  have  repudiated 
their  treaty  obligations  and  engaged  in  ruthless  wars  of  conquest,  he 
declared  that  "the  peace-loving  nations  must  make  a  concerted  effort  in 
opposition  to  those  violations  of  treaties  and  those  ignorings  of  humane 
instincts  which  to-day  are  creating  a  state  of  international  anarchy  from 
which  there  is  no  escape  through  mere  isolation  or  neutrality."  It  is  well 
known  that  he  wishes  to  see  the  present  law  modified  along  the  lines 
indicated  in  his  speech,  or  repealed  outright,  but  being  aware  that  a 
proposal  for  its  repeal  or  amendment  would  precipitate  a  bitter  and 
long-drawn-out  debate  in  Congress,  which  he  wishes  to  avoid,  it  is 
doubtful  if  he  will  make  any  effort  in  this  direction.  So  far  as  the  carrying 
out  of  the  policy  embodied  in  the  law  is  concerned  it  makes  little  differ- 
ence, however,  whether  Congress  repeals  it  or  leaves  it  on  the  statute 
books,  since  the  putting  of  it  into  effect  is  entirely  dependent  on  the 
will  of  the  President.  His  refusal  so  far  to  put  it  into  effect  during  the 
present  war  between  China  and  Japan  and  his  known  want  of  confidence 
in  its  utility  indicate  that  it  may  be  allowed  to  become  virtually  a  dead 
letter. 
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But  if  he  should  by  proclaiming  the  existence  of  war  bring  the  Act 
into  force,  the  going  into  effect  of  so  many  of  its  provisions  is  still 
dependent  upon  his  decision  or  is  subject  to  such  exceptions,  limitations, 
and  conditions  as  he  may  prescribe,  that  we  are  safe  in  saying  that 
within  the  limits  of  his  constitutional  powers  the  neutrality  policy  of  the 
United  States,  so  long  as  he  is  in  office,  will  be  largely  what  he  chooses 
to  make  of  it— unless,  of  course,  the  present  law  should  be  replaced  by 
new  legislation  depriving  him  of  the  discretionary  authority  which  it 
now  confers  upon  him. 


XXVIII 

QUESTIONS  OF  STATE  SUCCESSION  RAISED  BY  THE 
GERMAN  ANNEXATION  OF  AUSTRIA* 

The  recent  annexation  of  Austria  to  the  German  Reich  (the  terms 
"incorporation"  or  "absorption"  are  preferred  by  some)  has  raised  certain 
questions  of  international  law  or  practice  with  which  other  states  have 
already  had,  or  will  have,  to  deal,  and  upon  some  of  which  Germany  also 
will  be  called  upon  to  take  a  position.  Among  the  questions  already 
raised  or  which  may  be  raised  are  the  following:  (1)  Assuming  that  the 
annexation  was  brought  about  by  the  use  of  armed  force  against  Austria 
without  her  consent  and  in  violation  of  treaties  or  international  law, 
should  those  states  which  have  bound  themselves  by  treaties  not  to 
recognize  the  validity  of  territorial  annexations  made  under  such  cir- 
cumstances, accord  de  jure  recognition  to  the  German  annexation  of 
Austria?  (2)  What  effect  did  the  annexation  have  on  the  status  and 
obligations  of  Austria  as  a  member  of  the  League  of  Nations?  (3)  What 
effect  did  it  have  on  the  status  of  the  treaties  between  Austria  and  other 
countries  which  were  in  force  at  the  time  of  the  annexation?  (4)  Did  the 
application  of  Germany's  treaties  with  other  states  extend  automatically, 
following  the  annexation,  to  the  territory  of  Austria?  (5)  Is  Germany 
bound  by  the  generally  recognized  rules  of  international  law  to  assume 
the  payment  of  the  debts  of  the  former  Austrian  state,  including  those 
of  the  local  governments  of  Austria? 

Regarding  the  first  of  these  questions  it  may  be  remarked  that  among 
the  conventions  by  which  various  states  have  bound  themselves  not  to 
recognize  any  territorial  arrangements  not  accomplished  by  pacific  means 
or  the  acquistion  of  territories  brought  about  by  force  of  arms,  may  be 
mentioned  the  following:  The  Treaty  of  Non- Aggression  and  Conciliation 
signed  at  Rio  de  Janeiro  October  10,  1933,  reaffirmed  by  the  convention 
adopted  by  the  Inter-American  Conference  to  coordinate,  extend,  and 
assure  the  fulfillment  of  the  existing  treaties  between  the  American 
States,  concluded  at  Buenos  Aires  in  December,  1936,  and  the  Conven- 
tion on  Rights  and  Duties  of  States  adopted  by  the  Seventh  International 
Conference  of  American  States  signed  on  December  26,  1933,  at  Monte- 
video. The  United  States  has  ratified  all  of  these  conventions  and  would 
seem,  therefore,  to  be  bound  by  the  obligation  of  non-recognition  which 
they  create.1 

*  From  the  American  Journal  of  International  Law,  Vol.  XXXII  (1938). 
1  The  Anti-War  Treaty  of  1933  appears  to  have  been  ratified  or  adhered  to  by  24 
other  states,  of  which  several  are  European,  among  them  Italy. 
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The  note  of  Secretary  Stimson  of  January  7,  1932,  following  the 
Japanese  invasion  of  Manchuria,  declaring  that  the  American  Govern- 
ment did  not  intend  to  recognize  any  situation,  treaty,  or  agreement  which 
might  be  brought  about  by  means  contrary  to  the  covenants  and  obliga- 
tions of  the  Pact  of  Paris  of  August  27,  1928,  is  well  known,  and  so  is 
the  resolution  of  the  Assembly  of  the  League  of  Nations  of  March  11, 
1932,  to  the  same  effect.  The  policy  of  non-recognition  declared  by 
Secretary  Stimson  in  the  note  referred  to  is,  of  course,  not  legally  binding 
upon  his  successors  even  if  it  could  be  construed  as  being  applicable  to 
territorial  acquisitions  in  Europe.  It  might  also  be  contended  that  the 
annexation  of  Austria  by  Germany  was  not  a  case  of  territorial  acquisition 
by  force  of  arms  in  violation  of  existing  covenants  or  treaties.  As  to  this 
latter  point  it  is  of  course  true  that  Austria  made  no  resistance  to  the 
German  invasion  but  its  Government  protested  and  the  German  Reich's 
Chancellor  refused  to  permit  it  to  hold  a  plebiscite  to  determine  the 
question  whether  the  Austrian  people  desired  to  be  annexed  to  Germany, 
after  which  a  German  army  occupied  the  country  and  the  Government 
of  Austria  was  forcibly  replaced  by  a  Nazi  regime  set  up  by  the  German 
authorities.  The  Austrian  Government  so  established,  thereupon  promul- 
gated on  March  13  a  "constitutional  law"  proclaiming  the  union  of 
Austria  with  Germany.2  It  is  submitted  that  to  hold  under  these  cir- 
cumstances that  the  annexation  thus  brought  about  was  not  the  result 
of  force  directed  from  Germany  would  be  to  ignore  the  actual  procedure 
for  forms  the  hollowness  of  which  is  as  clear  as  daylight.  Nevertheless, 
while  this  was  the  opinion  of  the  outside  world,  the  governments  of 
various  states  with  little  delay  recognized  the  fact  that  Austria  had 
ceased  to  exist  as  a  sovereign  and  independent  state,  and  accordingly 
withdrew  their  legations  from  Vienna  and  replaced  them  with  consulates.3 

On  April  6,  the  Ambassador  of  the  United  States  at  Berlin  delivered 
to  the  German  Minister  of  Foreign  Affairs  two  notes,  in  the  first  of 
which  the  Secretary  of  State,  after  referring  to  a  notification  which  he 
had  received  from  the  Minister  of  Austria  at  Washington  to  the  effect 
that  his  country  "had  ceased  to  exist  as  an  independent  nation  and  had 
been  incorporated  in  the  German  Reich,"  that  the  Austrian  mission  to 
the  United  States  of  which  he  had  been  the  head  had  been  abolished 
and  that  the  affairs  of  the  mission  had  been  taken  over  by  the  Embassy 
of  Germany,  informed  the  German  Government  that  "the  Government 
of  the  United  States  finds  itself  under  the  necessity  as  a  practical 
measure"  of  closing  its  legation  at  Vienna  and  of  establishing  a  consulate- 
general  in  its  place.  In  the  other  note  the  Secretary  of  State,  again 

*  Text  in  the  New  York  Times  of  March  14,  1938. 

1  See,  for  example,  the  announcement  of  the  British  Government,  New  York  Times, 
April  3. 
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referring  to  the  notification  received  from  the  Minister  of  Austria  regard- 
ing the  cessation  of  his  country's  existence  as  an  independent  state, 
informed  the  German  Government  that  the  Government  of  the  United 
States  was  "under  the  necessity  for  all  practical  purposes  of  accepting 
what  he  [the  Austrian  Minister]  says  is  a  fact."4  Already  on  March  15 
the  Secretary  of  State  had  been  informed  by  the  German  Ambassador  at 
Washington  that  Austria  had  been  "incorporated"  into  the  German  Reich 
and  had  therefore  ceased  to  be  an  independent  state.  For  a  time  the 
Secretary  of  State,  who  had  in  his  address  before  the  National  Press  Club 
strongly  disapproved  the  Nazi  policy  of  intervention  and  disregard  of 
treaty  obligations,  appears  to  have  given  consideration  to  the  question 
as  to  whether  the  Government  of  the  United  States  should  not  adopt 
the  policy  of  non-recognition  as  set  out  in  the  Stimson  note  and  whether, 
indeed,  it  was  not  bound  by  the  declaration  of  the  Treaty  of  Non- 
Aggression  of  October  10,  1933,  to  withhold  recognition,  since  the  United 
States  had  ratified  this  treaty  in  June,  1934.  On  March  19,  however,  the 
Secretary  of  State  issued  a  statement  accepting  as  a  "fact"  the  disappear- 
ance of  Austria  as  an  independent  state,  which  was  tantamount  to  a 
de  facto  recognition  of  the  German  annexation  and,  as  stated  above,  this 
was  followed  by  a  formal  de  jure  recognition  on  April  6.  Whether  the 
Secretary's  decision  to  accord  recognition  was  based  on  the  view  that 
the  United  States  was  not  bound  by  the  Anti-War  Pact  of  1933  or  other 
treaties,  to  withhold  it  in  the  case  of  Austria,  or  whether  the  annexation 
of  Austria  was  not  considered  by  him  to  be  a  case  of  territorial  acquisition 
by  force  such  as  is  envisaged  by  those  treaties,  or  whether  in  view  of  the 
action  of  the  British,  French,  and  other  governments  in  according 
recognition,  it  was  felt  that  the  policy  of  non-recognition  by  the  United 
States  alone  without  the  cooperation  of  other  great  Powers  would  not 
be  productive  of  any  substantial  practical  results,  as  it  has  not  been  in 
the  cases  of  the  non-recognition  of  Manchukuo  and  Ethiopia,  is  not 
clear  to  the  author  of  this  article. 

Turning  now  to  the  effect  of  the  annexation  upon  Austria's  status  as  a 
member  of  the  League  of  Nations,  we  are  forced  to  admit  that  there  is 
no  place  in  the  League  for  an  entity  having  the  status  of  a  German  Land, 
as  Austria  is  now  declared  to  be  by  the  so-called  "constitutional  law" 
of  March  13  for  the  reunion  of  Austria  with  the  German  Reich.  By  a 
communication  of  the  German  Foreign  Office  of  March  21  addressed  to 
the  Secretary-General  of  the  League  and  referring  to  the  above-mentioned 
law,  the  Secretary-General  was  informed  that  from  date  of  the  promul- 
gation of  that  law  "the  federal  state  of  Austria  ceased  to  be  a  League 
member."  The  annexation  by  Italy  of  Ethiopia  when  it  was  a  member 
of  the  League  affords  a  similar  precedent.  The  League  appears  to  have 

*  Texts  of  both  notes  in  New  York  Times,  April  7,  1938. 
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continued  to  regard  Ethiopia  as  still  a  member,  notwithstanding  its 
extinction  in  fact  as  a  state,  and  even  now  it  has  not  yet  recognized  the 
annexation,  nor  have  a  good  many  members  of  the  League  done  so, 
including  a  majority  of  those  represented  on  the  Council,  although  they 
have  recognized  the  annexation  of  Austria.5  Whatever  may  be  the 
theoretical  views  of  the  League  or  its  member  states  regarding  Ethiopia's 
de  jure  relation  to  the  League,  the  general  recognition  by  states  of  the 
annexation  of  Austria  to  Germany  and  its  consequent  extinction  as  a 
state  would  seem  to  remove  any  possible  basis  for  the  contention  that 
Austria  any  longer  sustains  even  a  de  jure  relation  to  the  League.6  The 
Covenant  (Art.  I)  recognizes  the  right  of  members  to  withdraw  volun- 
tarily from  the  League  after  two  years'  notice,  provided  their  obligations 
under  the  Covenant  have  been  fulfilled,  but  apparently  its  authors  did 
not  envisage  the  situation  created  by  the  extinction  of  a  member  state 
resulting  from  conquest  or  other  causes,  and  the  Covenant  does  not 
deal  with  such  a  situation. 

Whether  Austria  was  in  arrears  in  the  payment  of  her  membership 
dues  at  the  time  she  ceased  to  be  a  member  of  the  League  is  not  known 
to  the  author  of  this  article.  If  it  was,  it  is  not  likely  that  Germany  can 
be  induced  to  assume  payment  of  the  balance  due,  and  it  is  doubtful 
whether  the  law  of  state  succession  includes  the  duty  of  a  successor 
state  to  assume  an  obligation  of  this  kind.  No  case  in  which  such  a  claim 
was  ever  made  is  known  to  the  author.  Austria  was,  however,  at  the 
time  of  her  annexation  to  Germany  under  an  obligation  to  the  League, 
or  at  least  to  certain  of  its  members,  of  a  very  different  character  and 
to  which  the  law  of  state  succession  would  seem  to  apply.  This  is  Austria's 
debt  for  large  sums  advanced  to  her  by  members  of  the  League  and 

5  The  former  Emperor  contends  that  his  country  is  still  a  member  of  the  League, 
and  he  recently  tendered  payment  of  its  membership  dues.  The  Secretary-General 
recently  referred  to  the  status  of  the  Ethiopian  delegation  to  the  League  as  having  been 
"provisional"  since  1936.  It  is  understood  that  the  Assembly  at  its  meeting  in  Septem- 
ber next  will  reach  a  definitive  decision  as  to  the  status  of  Ethiopia  in  its  relation  to 
the  League. 

6  The  permanent  delegate  of  Mexico  to  the  League  laid  before  the  Secretariat  at  the 
time  of  Germany's  notification  on  March  20  that  Austria  had  ceased  to  be  a  member 
of  the  League,  a  statement  declaring  that  the  League  should  not  accept  the  annexa- 
tion of  Austria  as  a  fait  accompli  without  a  vigorous  protest  and  without  taking  the 
action  provided  for  by  the  Covenant.  He  added  that  his  own  government  refused  to 
recognize  the  conquest  of  Austria:  "The  Mexican  Government,  in  accordance  with  its 
consistent  international  policy,"  said  the  note,  "refuses  to  recognize  any  conquest  made 
forcibly,"  and  it  informs  world  public  opinion  that,  in  its  view,  "the  only  means  of 
securing  peace  and  preventing  further  international  outrages  such  as  those  committed 
against  Ethiopia,  Spain,  China,  and  Austria  is  for  nations  to  carry  out  the  obligations 
laid  on  them  by  the  covenant,  the  treaties  they  have  concluded  and  the  principles  of 
international  law."  Dispatch  from  Geneva,  New  York  Times,  March  22,  1938. 
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floated  under  the  auspices  of  the  League.  These  advances  embrace  the 
Austrian  Guaranteed  Reconstruction  Loan  of  1923  (popularly  known  as 
the  League  Loan)  for  a  sum  approximately  equivalent  to  $126,000,000 
bearing  an  interest  rate  of  7  per  cent  and  due  in  1943.7  The  loan  was 
guaranteed  in  certain  specified  proportions  by  Great  Britain,  France, 
Czechoslovakia,  Italy,  Belgium,  Sweden,  The  Netherlands,  and  Denmark, 
and  the  sums  necessary  for  the  service  of  the  loan  were  made  a  first 
charge  on  the  gross  receipts  of  the  Austrian  customs  and  the  tobacco 
monopoly.  How  much  of  the  loan  had  been  taken  up  by  Austria  at  the 
time  of  her  annexation  to  Germany  is  not  known  to  the  author.  It  appears, 
however,  that  the  larger  part  is  still  outstanding.  By  the  Lausanne 
protocol,  approved  by  the  Council  of  the  League  on  July  15,  1932,  Great 
Britain,  France,  Italy,  Czechoslovakia,  Belgium,  The  Netherlands,  and 
Switzerland  guaranteed  a  new  foreign  loan  not  exceeding  300,000,000 
Austrian  schillings  to  be  secured  by  Austrian  customs  receipts  and  the 
tobacco  monopoly.  This  loan  was  intended  less  to  rehabilitate  Austria's 
economic  condition  than  to  enable  her  to  meet  her  more  pressing  finan- 
cial obligations.  Among  the  conditions  on  which  the  loan  was  made 
were  that  Austria  should  undertake  to  introduce  certain  budgetary 
economies  and  reforms  into  its  financial  administration  and  to  refrain 
from  any  negotiations  or  economic  engagement  which  might  impair  its 
independence.  A  third  loan  to  Austria  was  one  of  approximately 
$102,000,000  made  in  1930  by  the  Bank  for  International  Settlements.8 

At  the  time  of  the  annexation  Austria  was  in  debt  to  various  other 
countries,  among  them  the  United  States,  to  whom  it  was  indebted  first 
of  all  in  the  sum  of  $24,055,708  for  flour  sold  by  the  United  States  Grain 
Corporation  in  pursuance  of  an  Act  of  Congress  approved  March  30, 
1920,  to  relieve  the  food  wants  of  the  Austrian  people.9  The  debt  was 
secured  by  a  first  charge  on  all  the  assets  and  revenues  of  the  Austrian 
state.  Debts  to  other  states  for  the  same  purpose  were  incurred  about 
the  same  time. 

In  addition  to  these  inter-governmental  debts,  various  obligations  of 
the  Austrian  Government  are  held  by  private  individuals  in  foreign 
countries,  all  of  which  appear  to  be  secured  by  the  Austrian  customs  and 
the  state  tobacco  monopoly.  Finally,  obligations  of  a  substantial  amount 

7  Of  this  amount  $25,000,000  was  floated  in  the  United  States  by  a  syndicate  headed 
by  J.  P.  Morgan  and  Company.  See  "Austria:  The  Paralysis  of  a  Nation,"  Foreign 
Policy  Reports,  Vol.  VIII,  No.  22  (January  4,  1933),  p.  262. 

8  Of  this  amount  $25,000,000  was  marketed  in  the  United  States  through  a  syndicate 
headed  by  J.  P.  Morgan  and  Company. 

9  Note  of  the  Secretary  of  State,  April  6,  1938,  to  the  American  Ambassador  at  Ber- 
lin, New  York  Times,  April  7,  1938.  This  debt  was  evidenced  by  the  agreement  of 
May  8,  1930,  between  the  United  States  and  Austria  and  the  moratorium  agreement 
of  September  14,  1932. 
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(said  to  exceed  $34,000,000)  issued  by  local  governments  (provincial  and 
municipal)  and  corporations  (power  companies)  in  Austria  are  held  by 
American  nationals.  Austrian  obligations  of  these  several  kinds  are  due 
also  to  the  governments  or  nationals  of  other  countries,  mainly  Great 
Britain,  France,  Switzerland,  and  The  Netherlands.  The  total  foreign 
debt  of  Austria  at  the  end  of  1937  was  estimated  by  the  Austrian 
National  Bank  at  1,890,000,000  schillings,  by  far  the  larger  part  being 
owed  by  the  Federal  Government,  the  remainder  by  the  local  govern- 
ments and  public  utility  companies.10 

The  Austrian  Government  had  for  some  time  been  in  default  to  the 
United  States  on  the  payment  of  the  debt  of  1920  for  the  sale  of  food- 
stuffs, but  as  regards  the  other  debts,  both  Federal  and  local,  the 
Federal  Government  and  the  local  bodies  had  continued  to  make  regular 
payments  in  accordance  with  the  terms  of  their  agreements.  In  the  note 
of  April  6,  referred  to  above,  to  the  American  Ambassador  at  Berlin  for 
delivery  to  the  German  Minister  of  Foreign  Affairs,  the  Secretary  of 
State  notified  the  German  Government  that  "the  government  of  the 
United  States  will  look  to  it  for  the  discharge  of  the  relief  indebtedness 
of  the  government  of  Austria"  under  the  agreements  of  1930  and  1932 
(concerning  the  debt  of  1920  for  the  sale  of  foodstuffs  to  Austria),  and 
that  it  would  expect  that  the  other  obligations  of  Austria  and  its  local 
governments  upon  which  payments  had  been  regularly  made  "will 
continue  to  be  freely  recognized  and  that  the  service  [of  payment]  will 
be  continued  by  the  German  authorities  which  have  succeeded  in 
control  of  the  means  and  machinery  of  payment  in  Austria."  It  was 
added  that  "prompt  assurances"  on  the  part  of  the  German  Government 
as  to  this  would  be  appreciated.  In  short,  Germany  as  the  successor  to 
the  now  defunct  Austrian  state  was  expected  to  assume  responsibility 
for  the  discharge  of  the  debt  obligations  of  the  latter,  including  those  of 
its  local  governments.  No  reference  was  made  to  Germany's  duty  under 
the  international  law  of  state  succession  and  no  argument  was  put 
forward  in  support  of  the  right  of  the  United  States  to  look  to  Germany 
to  take  over  and  discharge  those  obligations.  Apparently  it  was  assumed 
by  the  Secretary  of  State  that  Germany's  obligation  under  international 
law  was  so  clear  and  well  established  that  she  would  not  contest  it  and 
therefore  all  that  was  necessary  was  for  the  Government  of  the  United 
States  to  call  the  attention  of  the  German  Government  to  the  nature  and 
extent  of  the  obligations. 

Turning  now  to  a  consideration  first  of  the  opinions  of  writers  on 
international  law  regarding  the  responsibility  of  a  state  for  the  payment 

10  Statement  of  Wallace  R.  Deuel,  Berlin  correspondent  of  the  Chicago  Daily  News, 
March  21,  1938. 
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of  the  debts  of  another  state,  which  through  conquest  or  voluntary  merger 
becomes  a  part  of  it  and  whose  existence  as  an  independent  state  is 
thereby  terminated,  we  are  fortunate  in  having  at  hand  two  exhaustive 
treatises  on  this  subject:  one  by  Dr.  Ernst  H.  Feilchenfeld,11  the  other  by 
Professor  Alexander  N.  Sack.12  Dr.  Feilchenfeld,  who  discussess  the 
development  of  the  law  and  practice  by  periods,  concludes  that  "practi- 
cally all"  writers  of  the  era  from  1830  to  1878  are  agreed  that  the  debts 
of  annexed  states  must  be  assumed  by  the  annexing  states.  In  fact,  he 
says  this  rule  had  become  so  well  established  as  a  principle  of  inter- 
national law  by  1830  and  had  been  so  frequently  confirmed  by  state 
practice  that  most  writers  of  that  time  did  not  consider  it  necessary  to 
adduce  evidence  to  prove  the  existence  of  the  rule.13  While  during  the 
period  following  1878  a  small  group  of  writers  challenged  the  doctrine 
of  state  succession  as  applied  to  all  debts  of  annexed  states,  their 
opinions  were  not  sufficiently  numerous  or  convincing  to  change  the 
existing  rule  of  law.14  Professor  Sack  reaches  the  same  conclusion  regard- 
ing the  obligation  of  the  annexing  state,  although  he  considers  that  the 

11  Public  Debts  and  State  Succession,  New  York,  1931. 

**Les  Effets  des  Transformations  des  Etats  sur  leurs  Dettes  Publiques  et  Autres 
Obligations  Financieres,  Paris,  1927. 

u  Op.  cit.,  pp.  302  and  311. 

14  Ibid.,  pp.  397  ff.  Among  them  was  Sir  Erie  Richards,  who  agreed  with  the  Trans- 
vaal Concessions  Commission  and  the  decision  of  the  English  High  Court  in  the  case 
of  the  West  Rand  Gold  Mining  Company  that  a  conqueror  is  not  obliged  by  any  rule 
of  international  law  to  assume  the  "war"  debts  of  a  conquered  state  ("The  Liabilities 
of  a  Conqueror,"  28  Law  Magazine  and  Review  (1903),  p.  129),  and  who  even  denied 
the  existence  of  any  definite  international  rules  of  state  succession.  Another  writer  of 
this  group  was  A.  B.  Keith,  who  rejected  the  whole  theory  of  state  succession  and 
denied  that  states  are  legally  bound  to  assume  any  (apparendy)  debts  of  states  which 
they  annex  (The  Theory  of  State  Succession,  with  Special  Reference  to  English  and 
Colonial  Law,  London,  1907).  His  views  appear  to  have  been  adopted  by  Sir  F.  E. 
Smith,  International  Law,  5th  ed.,  p.  291.  But  this  view  was  criticized  by  Westlake, 
Sir  Frederick  Pollock,  Sir  Thomas  Barclay,  Professor  Oppenheim  and  other  English 
writers  who,  sometimes  with  reservations,  to  be  sure,  accepted  the  general  rule  that 
an  annexing  state  should  take  over  the  debts  of  the  annexed  state.  Even  the  Transvaal 
Commission  admitted  that  "the  best  modern  opinion  favours  the  view  that  as  a  general 
rule,  the  obligations  of  the  annexed  state  towards  private  persons  should  be  respected" 
(Report  [South  Africa,  1901,  Cmd.  623],  p.  7).  Two  continental  writers  who  likewise 
rejected  the  theory  of  state  succession  and  denied  the  existence  of  any  rule  of  inter- 
national law  which  requires  one  state  to  assume  the  debts  of  another  state  which  it 
annexes  were  Albert  Zom  (Grundziige  des  Volkerrechts,  1903,  p.  150  ff.),  and  W. 
Schonbom  (Staatensukzession,  1913,  Part  II).  Strupp  and  P.  Guggenheim  adopted  the 
same  view,  cited  by  Sack,  p.  62.  Gidel,  while  rejecting  the  theories  of  state  succession, 
and  denying  the  obligation  of  an  annexing  state  to  take  over  the  debts  of  an  annexed 
state,  nevertheless  admitted  its  liability  to  the  extent  to  which  it  has  been  unjusdy 
enriched  in  consequence  of  the  annexation  (Des  Effets  de  V Annexion  Sur  les  Con- 
cessions, 1904). 
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basis  of  the  obligation  is  not  so  much  international  public  law  as  financial 
law  and  general  public  law.15 

When  we  turn  from  the  doctrine  of  the  jurists  to  the  practice  we  find 
that  in  fact  annexing  states  have  generally  assumed  the  payment  of  the 
debts  of  the  states  which  they  have  annexed.  Where  the  act  of  annexa- 
tion took  the  form  of  the  conclusion  of  a  treaty,  the  treaty  usually 
provided  for  the  taking  over  of  the  debt.  When  there  was  no  treaty  of 
annexation  the  debt  was  nevertheless  generally  assumed  by  the  annexing 
state.  Among  the  examples  which  may  be  cited  were:  the  assumption  by 
France  of  the  debts  of  various  territories  annexed  by  her  during  the 
Napoleonic  wars  (treaties  of  Campo-Formio  with  Austria,  1797,  of  Fon- 
tainebleau  with  Holland,  1807,  annexation  of  the  states  of  the  Church, 
1809,  treaty  with  Westphalia,  1810,  relative  to  the  annexation  by  West- 
phalia of  Hanover);  the  annexation  of  Genoa  to  Sardinia,  1815;  the 
annexation  of  Turin  to  Sardinia  in  1816;  the  assumption  by  Wurttemberg 
in  1806  of  the  debts  of  certain  territories  annexed  by  it;  the  assumption 
by  the  United  States  of  Colombia  in  1819  of  the  debts  of  Venezuela  and 
New  Grenada  which  were  merged  in  a  single  state;  the  taking  over  by 
Italy  in  1859  of  the  debts  charged  against  Lombardy  and  in  1866  those 
charged  against  Venetia  upon  their  annexation  to  Italy;  the  assumption 
by  Greece  in  1864  of  all  the  engagements  of  the  Ionian  Islands;  an 
agreement  by  Italy  in  1864  to  assume  certain  portions  of  the  debts  of 
the  states  of  the  Church  and  in  1871  the  assumption  of  the  portions 
remaining;  the  assumption  by  Prussia  in  1866  of  the  debts  of  Hanover, 
Hesse,  Nassau,  and  Frankfort  upon  their  annexation  to  Prussia;  the 
assumption  by  Prussia  in  1868  of  the  debts  of  Schleswig-Holstein;  the 
assumption  by  the  Dominion  of  Canada,  when  it  was  formed  in  1867, 
of  liability  for  the  debts  of  the  Provinces;  and  the  assumption  by  the 
Union  of  South  Africa  in  1909  of  the  debts  of  the  colonies  which  formed 
it;  the  assumption  by  Great  Britain  in  1877  of  the  debt  of  the  Transvaal, 
of  that  portion  of  the  debt  of  Upper  Burma  in  1886  which  had  been 
incurred  for  public  purposes;  and  the  assumption  in  1902  of  all  the 
debts  of  the  former  South  African  Republic  and  the  Orange  Free  State, 
including  a  deficit  amounting  to  £.  1,500,00016— this,  notwithstanding  the 
report  of  the  Transvaal  Commission  and  the  opinion  of  the  High  Court 
of  Justice  in  the  West  Rand  Gold  Mining  Company  Case  that  she  was 
not  bound  by  any  rule  of  international  law  to  do  so.17  France  in  1880, 

"  Op.  cit.,  p.  87. 

16  Phillipson,  Termination  of  War  and  Treaties  of  Peace,  p.  42. 

17  The  details  of  the  above  and  other  cases  in  which  annexing  states  took  over  the 
debts  of  states  annexed  by  them  may  be  found  in  Feilchenfeld,  op.  cit.,  pp.  263  ff., 
and  in  Sack,  op.  cit.,  pp.  264  ff.  See  abo  Appleton,  Des  Effets  des  Annexions  de  Terri- 
toires  sur  les  Dettes,  Sec.  9  ff. 
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upon  the  annexation  of  Tahiti,  assumed  various  debts  left  by  its  former 
rulers.  Upon  the  establishment  of  a  protectorate  over  Tunis  in  1881, 
France,  while  not  assuming  direct  responsibility  for  the  debts  of  Tunis, 
took  appropriate  steps  to  protect  foreign  creditors  of  the  protectorate. 

A  similar  policy  was  adopted  by  France  in  1884  and  1886  in  regard  to 
the  debts  of  Annam,  Tonkin,  and  Cambodia  when  protectorates  were 
established  over  them.  The  debts  of  Madagascar  were  also  in  effect 
assumed  by  France  upon  the  annexation  of  that  country.18  Upon  the 
annexation  of  Korea  in  1910  the  Government  of  Japan  assumed  the 
national  debt  of  that  country.  By  the  unratified  treaty  of  1844  for  the 
annexation  of  Texas  to  the  United  States  (Act  5),  the  United  States 
agreed  to  assume  the  payment  of  the  debts  of  Texas  (which  were  esti- 
mated to  be  not  in  excess  of  $10,000,000),  to  be  paid  with  the  exception 
of  a  sum  falling  short  of  $400,000,  exclusively  out  of  the  proceeds  from 
the  sales  of  its  public  lands  which  were  to  become  the  property  of  the 
United  States.  By  the  terms  of  the  Joint  Resolution  (1845)  under  which 
Texas  was  finally  annexed  to  the  United  States,  Texas  retained  its  fiscal 
autonomy  and  also  its  vacant  and  unappropriated  lands  from  the  sale 
of  which  Texas  was  to  pay  its  own  debts,  no  portion  of  which  was  to  be 
assumed  by  the  United  States.  Subsequently,  however,  by  an  Act  of 
Congress  passed  in  1850,  the  United  States,  in  consideration  of  the 
modification  of  the  Texas  boundary  and  of  the  relinquishment  by  Texas 
of  "all  claim  upon  the  United  States  for  liability  of  the  debts  of  Texas" 
and  for  compensation  for  the  surrender  of  forts  and  other  public  property, 
agreed  to  pay  Texas  the  sum  of  $10,000,000  subject  to  certain  conditions, 
but  $5,000,000  of  which  was  to  be  withheld  until  the  creditors  of  Texas 
had  been  paid.  Difficulties  having  arisen  in  the  execution  of  the  law, 
Congress  finally  passed  an  Act  in  1855  by  which  it  was  provided  that  in 
lieu  of  the  $5,000,000  payable  to  Texas  under  the  Act  of  1850,  the  United 
States  should  pay  to  the  creditors  of  the  late  Republic  of  Texas  the  sum 
of  $7,750,000  to  be  apportioned  among  them  pro  rata.19 

The  Joint  Resolution  of  July  7,  1898,  for  the  annexation  of  Hawaii, 
provided  that  its  public  debt  "lawfully  existing"  at  the  date  of  its  passage, 
including  the  amounts  due  to  depositors  in  the  Hawaiian  Postal  Savings 
Bank,  should  be  assumed  by  the  Government  of  the  United  States  to  an 
amount  not  exceeding  $4,000,000,  but  that  until  the  United  States 
customs  laws  and  regulations  should  be  extended  to  the  islands,  the 
Hawaiian  Government  should  pay  interest  on  the  debt.20 

18  As  to  French  practice  regarding  the  debts  of  colonial  territories  and  protectorates, 
see  Feilchenfeld,  op.  cit.,  pp.  369  ff. 

19  Details  of  the  whole  procedure  in  I  Moore,  Digest  of  International  Law,  pp.  343 
ff.,  and  in  Feilchenfeld,  op.  cit.,  pp.  271  ff. 

*°  I  Moore,  op.  cit.,  p,  351, 
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Finally,  it  may  be  remarked  that  when  Serbia  and  Montenegro  were 
merged  in  the  new  state  of  Yugoslavia  at  the  close  of  the  World  War,  the 
new  state  assumed  the  debts  of  both  Serbia  and  Montenegro. 

This  is  an  impressive  list  of  cases  in  which  annexing  states  have  assumed 
directly  or  indirectly  some  or  all  of  the  debts  of  the  states  or  territories 
annexed  by  them,  since  the  beginning  of  the  nineteenth  century.  The 
instances  in  which  this  was  not  done  are  quite  exceptional  and  in  most 
of  these  instances  reasons  were  given  by  the  annexing  state  as  a  sufficient 
justification  in  its  own  eyes  for  its  refusal  to  do  so.  Thus,  while  the  Belgian 
treaty  of  1907  for  the  annexation  of  the  Congo  Free  State  provided  that 
Belgium  was  to  assume  all  financial  liabilities  of  the  Congo  State,  its 
debts  were  not  in  fact  taken  over,  the  treaty  being  interpreted  as  not 
requiring  it.21  There  were  cases  also— for  example,  the  annexation  of  the 
Fiji  Islands  by  Great  Britain  in  1874— where  the  annexing  state  justified 
its  refusal  to  assume  the  debts  of  the  annexed  territory  on  the  ground  that, 
but  for  the  annexation,  the  debts  would  have  been  valueless  and  there- 
fore creditors  could  not  justly  complain  at  the  refusal  of  the  annexing 
state  to  take  them  over.22  In  some  cases  also— e.g.,  the  annexation  of 
Hawaii— only  a  portion  of  the  debt  was  assumed,  the  remainder  being 
left  as  a  charge  against  the  territory  annexed.  In  other  cases,  the  fiscal 
autonomy,  assets,  and  revenues  of  the  annexed  state  being  left  wholly 
or  largely  intact,  its  debt  was  not  assumed  but  remained  as  a  charge 
against  it.  This  was  done,  for  example,  in  the  case  of  the  Swiss  cantons 
when  they  united  in  1848  to  form  the  Confederation,  and  in  the  case  of 
the  German  states  when  they  were  merged  into  the  North  German 
Confederation  and  later  into  the  German  Empire. 

Some  of  the  early  writers  on  the  subject  defended  the  distinction 
between  complete  incorporation  and  partial  incorporation,  i.e.,  where 
the  annexed  state  retained  its  fiscal  autonomy,  holding  that  in  the  latter 
case  there  was  no  duty  on  the  annexing  state  to  assume  the  debt.  But 
this  distinction  was  never  generally  accepted.  However,  it  would  seem 
that  where  the  annexing  state  leaves  the  annexed  state  with  sufficient 
financial  autonomy  and  revenues  out  of  which  it  is  able  to  meet  its 
financial  obligations,  creditors  cannot  justly  complain  if  the  annexing 
state  declines  to  assume  those  obligations,  provided  of  course  they  are 
allowed  what  Appleton  calls  a  droit  de  poursuite  against  the  annexed 
territory.  If,  therefore,  Germany  should  decline  to  assume  the  debts  of 
Austria  but  should  leave  Austria  with  adequate  means  for  discharging 

21  Feilchenfeld,  op.  cit,  p.  376,  who  cites  Buell,  The  Native  Problem  in  Africa,  Vol. 
II,  p.  447,  as  authority  for  the  opinion  that  the  interpretation  adopted  was  due  to  the 
widespread  opposition  in  Belgium  to  the  annexation. 

22  As  to  the  reasons  given  by  Great  Britain  for  refusing  to  assume  the  debts  of  the 
Fiji  Islands,  see  Feilchenfeld,  op.  cit.,  pp.  290  ff. 
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its  own  financial  obligations  and  allow  Austria's  creditors  an  effective 
remedy  to  enforce  the  collection,  it  might  make  no  difference  to  the 
creditors  whether  Germany  assumed  payment  of  the  debts  or  whether 
they  were  left  to  collect  from  Austria.  This  solution  for  the  discharge  of 
the  debts  of  the  local  governments  of  Austria  might  be  particularly 
appropriate.  Nevertheless,  if  creditors  should  find  it  necessary  to  proceed 
against  those  governments,  a  difficult  and  embarrassing  situation  might 
be  created.  It  is  perhaps  for  this  reason  that  writers  have  generally  made 
no  distinction  between  the  duty  to  assume  the  national  debts  of  a  state 
and  the  duty  to  assume  provincial,  communal,  municipal,  or  other  local 
debts.  Most  of  them  appear  to  have  acted  on  the  theory  that  the  duty 
of  assumption  applies  equally  to  both  classes  of  debts  without  distinction. 
In  practice  they  have  generally  been  assumed  along  with  the  general 
or  national  debts,  or  their  payment  guaranteed  by  the  annexing  state. 

It  may  be  remarked  in  passing  that  the  distinction  which  British 
writers  and  courts  insisted  upon,  especially  after  1900,  between  the  duty 
of  the  annexing  state  in  the  case  of  territory  acquired  by  conquest  and 
in  the  case  of  territory  acquired  by  voluntary  annexation,  was  not  gen- 
erally approved  by  writers  or  followed  in  practice.  This  distinction  was 
definitely  rejected  by  the  American-British  Claims  Arbitration  Tribunal 
under  the  agreement  of  August  10,  1910,  which  said  on  this  point:  "Nor 
do  we  see  any  valid  reason  for  distinguishing  termination  of  a  legal  unit 
of  international  law  through  conquest,  from  termination  by  any  other 
mode  of  merging  in,  or  swallowing  up  by,  some  other  legal  unit."23 
In  any  case,  even  if  the  distinction  had  any  legal  or  moral  foundation, 
it  could  not  be  invoked  by  Germany  as  a  reason  for  refusing  to  assume 
the  debts  of  Austria,  since  she  maintains  that  the  annexation  of  Austria 
was  the  result  not  of  conquest  but  of  the  consent  of  Austria. 

The  conclusion  of  the  whole  matter  is  that  should  Germany  refuse  to 
assume  responsibility  for  the  payment  of  the  debts  of  Austria,  it  would 
be  in  the  face  of  an  overwhelming  body  of  practice,  including  her  own, 
and  contrary  to  the  vast  preponderance  of  the  best  juridical  opinion, 
both  of  which  taken  together  are  evidence  enough  that  the  duty  of 
assumption  may  now  be  regarded  as  required  by  international  law.  The 
United  States  might  therefore  feel  justified  in  applying  the  Johnson  debt 
defaulters  Act  to  Germany.  Even  if  it  be  admitted  that  there  is  no 
positive  and  definite  rule  of  international  law  which  imposes  on  the 
annexing  state  such  an  obligation,  as  a  few  writers  still  so  contend, 
there  is  a  moral  obligation  founded  on  considerations  of  comity,  equity, 
and  justice,  which  is  admitted  by  these  same  writers  to  be  so  strong  that 
it  cannot  be  expected  that  any  civilized  state  would  ignore  it.  It  is  upon 

23  Award  in  the  case  of  the  Hawaiian  Claims,  Neilsen's  Report,  p.  160. 
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such  considerations  that  states,  e.g.,  Great  Britain,  have  sometimes  as- 
sumed the  payment  of  the  debts  of  annexed  territories  when  at  the  same 
time  they  denied  the  existence  of  any  obligation  under  international  law 
to  do  so. 

Turning  now  to  the  effect  of  the  annexation  upon  the  treaties  of  Austria 
and  even  upon  those  of  Germany  herself,  we  may  note  that  among  the 
treaties  to  which  Austria  was  a  party  at  the  time  her  juridical  existence 
as  a  state  came  to  an  end  were  at  least  six  with  the  United  States.24 
Austria  was  also  a  party  to  a  Concordat  with  the  Vatican.  Most  of  the 
countries  which  had  treaties  with  Austria  also  had  treaties  with  Germany 
dealing  with  the  same  matters,  but  in  some  cases  there  were  important 
differences  between  the  German  and  Austrian  treaties.  This  was  notably 
the  case,  for  example,  as  regards  the  German  and  Austrian  Concordats 
of  1933  with  the  Vatican,  to  be  discussed  later  on. 

It  may  be  stated  at  the  outset  that  the  annexation  of  Austria  to  the 
German  Reich  appears  to  have  produced  what  writers  on  international 
law  speak  of  as  a  case  of  "total  extinction";  that  is,  a  case  in  which  a 
formerly  independent  and  sovereign  state  ceases  entirely  to  be  such 
and  becomes  a  province  or  district  of  the  annexing  state  without  retaining 
any  of  its  former  international  juridical  capacity.  The  so-called  Federal 
Constitutional  Law  of  March  13  "decided  upon"  by  the  Austrian  Federal 
Government  regarding  the  reunion  of  Austria  with  the  German  Reich 
(Art.  I),  declared  that  Austria  was  to  be  a  Land  of  the  German  Reich, 
this  being  the  name  which  the  Weimar  Constitution  bestowed  on  the 
component  members  of  the  German  Federal  Republic,  which  by  the 
Imperial  Constitution  of  1871  had  been  designated  as  States  (Staaten). 
In  short,  Austria  is  to  have  the  same  constitutional  status  in  the  German 
Reich  which  Bavaria,  Baden,  and  the  other  Lander  have.  Under  the 
Weimar  Constitution  (Art.  78),  the  Lander  had  a  limited  international 
juridical  capacity,  including  the  power  to  conclude  certain  kinds  of 
treaties.25  A  somewhat  similar  treaty-making  power  is  conferred  on  the 
Swiss  cantons  by  Article  9  of  the  Swiss  Federal  Constitution.26  Some  com- 

24  They  were:  the  Treaty  of  August  24,  1921,  Establishing  Friendly  Relations;  that 
of  January  12,  1926,  for  die  Reduction  of  Passport  Fees  for  Non-Immigrants;  that  of 
August  16,  1928,  relative  to  Arbitration,  and  one  of  the  same  date  relative  to  Con- 
ciliation; that  of  January  31,  1930,  relating  to  Extradition  (to  which  there  was  a  sup- 
plementary agreement  of  1934);  and  the  Treaty  of  January  20,  1931,  on  Friendship, 
Commerce,  and  Consular  Rights  (to  which  there  was  a  supplementary  agreement). 

25  See  Strupp,  II  Jahrbuch  des  Volkerrechts,  p.  566,  where  a  list  of  the  treaties  en- 
tered into  by  the  German  Lander  may  be  found.  See  also  Elben,  Die  Staatsvertrage 
Wiirttembergs  mit  nicht  Deutschen  Staaten.  Art.  78  of  the  Weimar  Constitution  de- 
clares that  "in  those  matters  which  the  diets  of  the  Lander  have  power  to  regulate, 
the  Lander  may  conclude  treaties  with  foreign  states,  subject  however  to  the  consent 
of  the  Federal  Republic." 
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mentators  on  the  German  Constitution  have  interpreted  Art.  78,  how- 
ever, to  confer  upon  the  Lander  little  more  treaty-making  power  than 
what  is  involved  in  the  regulation  of  frontier  traffic  and  police.27  In  any 
case,  the  Lander  appear  to  have  been  deprived  of  any  international 
capacity  which  they  may  have  formerly  possessed,  by  the  Nazi  measures 
of  1934  and  1935  for  the  virtual  abolition  of  their  local  autonomy  and  the 
transformation  of  the  Federal  Reich  into  a  unitary  state.  Consequently 
Austria's  relegation  to  the  position  of  a  German  Land  would  seem  to  leave 
it  without  either  the  competence  or  power  to  perform  the  obligations  of 
its  former  treaties  or  to  enter  into  any  sort  of  diplomatic  relations  with 
other  states.  What,  therefore,  is  the  status  of  the  treaties  to  which  Austria 
was  a  party  at  the  time  of  its  disappearance  as  a  state? 

The  vast  majority  of  writers  on  international  law  who  have  discussed 
the  subject  maintain  that  treaties  in  such  cases,  subject  to  some  possible 
exceptions  to  be  discussed  later,  are  automatically  terminated  by  the  act 
of  annexation,  or  at  least  are  terminable  at  the  option  of  the  annexing  state. 
A  small  minority  of  writers,  however,  hold  otherwise  and  maintain  that 
the  annexing  state  generally  succeeds  or  may  succeed  to  the  treaties  or  at 
least  to  the  obligations  which  they  have  created.  Among  such  writers  may 
be  mentioned  Martens,28  Despagnet,29  apparently  Carmazza-Amari,30 
Chretien,31  Bluntschli32  (subject  to  exceptions),  Fiore,33  and  others,  most 
of  whom  are  among  the  older  writers. 

Most  writers,  including  even  those  who  reject  the  doctrine  of  succes- 
sion, such  as  Liszt  and  Schonborn,  admit  as  an  exception  to  the  general 
principle  of  non-succession,  treaties  which  create  what  on  the  continent 
of  Europe  are  called  real  obligations  or  which  in  Anglo-Saxon  countries 
are  said  to  be  in  the  nature  of  covenants  running  with  the  land.  Such  are 
treaties  creating  obligations  which  in  some  way  are  connected  with  the 
territory  annexed.  Among  them  are  treaties  relating  to  boundaries,  rivers, 
dikes,  embankments,  neutralization,  demilitarization,  and  in  general  all 
treaties  which  create  international  servitudes.34  The  obligations  which 

20  As  to  the  treaty-making  power  of  the  Swiss  Cantons  see  His,  in  10  Revue  de  Droit 
Int.  et  de  Leg.  Comparee  (1929),  p.  454,  and  Huber  in  Amer.  Jour,  of  Int.  Law,  Vol. 
Ill  (1909),  pp.  62  ff. 

21  Oppenheimer,  The  Constitution  of  the  German  Republic  (1923),  p.  29;  see  also 
Schiffer  and  Wilcox,  "Treaty-Making  in  Post-War  Germany,"  Amer.  Jour,  of  Int.  Law, 
Vol.  XXX  (1936),  p.  216. 

23 1  Traite  de  Droit  Int.,  p.  368. 

29  Cours  de  Droit  Int.  Pub.,  p.  103.  " II  Traite  de  Droit  Int.,  p.  518. 

81  Principes  de  Droit  Int.  Pub.,  Sec.  353.  "  Droit  Int.  Cod.,  Art.  50. 

83  Droit  Int.  Cod.,  Art.  143  n. 

M  See  in  addition  to  the  authors  cited  above:  Crandall,  Treaties:  Their  Making  and 
Enforcement,  2nd  ed.,  p.  430;  Huber,  Die  Staatensuccession,  p.  151;  Fauchille,  1 
Droit  Int.  Pub.,  Part  I,  pp.  345  ff.;  Otetetechano,  De  la  Valeur  Obligatoire  des 


558  STUDIES  IN  INTERNATIONAL  LAW 

they  create  are  said  to  survive  the  extinction  of  the  state  and  pass  by 
succession  to  the  annexing  state.  The  principle  on  which  the  rule  is  based 
is  said  to  be  derived  by  analogy  from  the  Roman  private  law  according 
to  which  property  passes  to  a  purchaser  such  as  it  was  in  the  hands  of 
the  vendor  and  subject  to  the  burdens  and  encumbrances  that  it  was 
under  at  the  time  of  transfer— res  transit  cum  onere  suo;  nemo  plus  juris 
ad  alium  transferre  potest  quam  ipse  habet.  Cases  in  which  annexing 
states  have  admitted  the  survival  of  such  obligations  and  have  continued 
to  respect  them  are  not  lacking.35 

When  we  turn  to  the  practice  of  states  we  shall  find  that  it  has  gen- 
erally been  in  accord  with  the  principle  stated  above,  namely,  that  bilateral 
treaties,  with  the  possible  exceptions  mentioned,  are  terminated  or  are 
terminable  at  the  option  of  the  annexing  state  as  a  consequence  of  the 
juridical  extinction  of  the  other  party.  Among  the  instances  in  which  this 
result  was  admitted  sooner  or  later,  either  with  or  without  contest,  may 
be  mentioned  the  annexations  of  Algiers  to  France,  of  Texas  and  Hawaii 
to  the  United  States,  of  Hanover,  Frankfort,  and  Nassau  to  Prussia,  of  the 
various  Italian  states  to  Italy,  of  the  South  African  Republics  to  Great 
Britain,  of  Korea  to  Japan,  and  of  Madagascar  to  France.  In  some  cases, 
as  in  the  annexation  of  Texas,  Hawaii,  and  Madagascar,  there  were  pro- 
tests by  third  states  which  had  treaties  with  the  annexed  state.  Occasion- 
ally the  position  taken  by  states  regarding  the  effect  of  annexation  on  the 

Traites  Int.,  p.  80;  Kiatibian,  Consequences  Juridiques  des  Transformations  des  ILtats 
sur  les  Traites,  p.  22;  Lariviere,  Des  Consequences  des  Transformations  Territoriales 
des  Ittats  sur  les  Traites  Anterieures,  pp.  119  ff.;  Crusen,  Les  Servitudes  Interna- 
tionales, 22  Acad,  de  Droit  Int.,  Rec.  des  Cours,  pp.  64  ff.;  Reid,  International  Servi- 
tudes in  Law  and  Practice  (1932). 

30  For  example  the  Elbe  toll  exemption  provision  in  the  treaty  of  November  6,  1861, 
between  the  United  States  and  Hanover  which  was  annexed  to  Prussia  in  1861.  Cran- 
dall,  op.  cit.,  p.  431.  Also  the  servitude  of  non-fortification  of  the  Alsatian  town  of 
Huningen  established  in  favor  of  Switzerland  by  the  Treaty  of  Paris  of  1815,  which 
was  admitted  by  Germany  and  France  in  turn  to  have  survived  the  annexation  of 
Alsace-Lorraine  to  Germany  in  1871  and  its  re-annexation  to  France  in  1919.  I  Oppen- 
heim,  International  Law  (4th  ed.),  p.  207,  and  Crusen,  op.  cit.,  p.  65.  See  also  the 
Case  of  the  Aaland  Islands,  the  demilitarization  of  which  by  the  Convention  of  1856 
between  Great  Britain,  France,  and  Russia  was  held  to  have  survived  the  transfer  of 
the  Islands  from  Russia  to  Finland  in  1919.  McNair,  British  Year  Book  of  International 
Law,  1925,  p.  125,  and  De  Visscher,  "La  Question  des  lies  d' Aaland,"  Rev.  de  Droit 
Int.  et  de  Leg.  Comparee,  Vol.  II,  3rd  ser.  (1921),  pp.  35  ff.  As  to  the  contention  of 
the  United  States  regarding  its  rights  under  Art.  24  of  the  Convention  of  November 
18,  1903,  with  Panama,  which  are  said  to  be  in  the  nature  of  "a  covenant  which  runs 
with  the  land,"  see  Reid,  International  Servitudes  in  Law  and  Practice,  p.  134.  Liszt, 
Das  Volkerrecht,  p.  192,  asserts  that  when  the  Congo  State  was  annexed  to  Belgium 
the  latter  state  succeeded  to  the  obligations  relative  to  the  neutralization  of  the  Congo 
territory  which  had  been  imposed  upon  that  state  by  the  Act  of  Berlin  of  1885 
(Art.  10). 
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treaties  between  them  and  the  annexed  state  has  not  always  been  con- 
sistent, their  attitude  depending  on  whether  they  were  themselves  annex- 
ing states  or  whether  they  were  third  states  and  parties  to  treaties  with 
the  annexed  state.  Thus  while  the  United  States  maintained,  in  the  face 
of  objections  raised  by  certain  third  states,  that  its  annexation  of  Texas 
and  Hawaii  terminated  all  treaties  between  the  latter  states  and  other 
states,  it  declined  to  admit  that  its  own  treaties  with  the  two  Sicilies  were 
terminated  by  their  annexation  to  Sardinia  in  1860,  that  its  treaty  with 
Sardinia  of  1838  was  terminated  by  the  establishment  of  the  Kingdom 
of  Italy,  and  that  its  treaty  of  1805  with  Tripoli  was  terminated  by  the 
establishment  of  Turkish  sovereignty  over  that  country.  It  appears  that 
it  was  not  until  after  the  annexation  of  Tripoli  to  Italy  in  1912  that  the 
United  States  finally  admitted  that  the  latter  treaty  was  no  longer  in 
existence.36  The  fact  remains,  however,  that  in  spite  of  the  protests  or 
objections  of  third  states,  in  apparently  every  case  of  total  annexation, 
the  termination  of  the  bilateral  treaties  of  the  annexed  state,  subject  to 
the  'exceptions  mentioned  above  in  respect  to  treaty  obligations  in  the 
nature  of  covenants  running  with  the  land,  was  ultimately  admitted  or 
acquiesced  in  by  third  states  which  were  parties  to  such  treaties. 

In  the  light  of  this  practice  and  doctrine  we  venture  the  conclusion  that 
all  bilateral  treaties  between  Austria  and  other  states  in  force  at  the  time 
of  its  annexation  to  the  German  Reich,  unless  there  be  some  which  estab- 
lish obligations  inseparable  from  the  territory,  will  have  to  be  recognized 
as  terminated  in  case  Germany  elects  to  so  regard  them. 

The  question  remains,  do  Germany's  treaties  with  other  states  extend 
ex  proprio  vigore  or  de  plein  droit  to  the  Austrian  Land,  in  so  far  as  they 
are  locally  applicable,  and  if  not,  may  Germany  so  extend  them  at  her 
will? 

A  good  many  authors  support  the  doctrine  of  automatic  extension  to 
the  annexed  territory,  or  at  least  the  right  of  extension  on  the  part  of  the 
annexing  state.  It  is  believed,  however,  that  this  doctrine,  if  admitted, 
must  be  recognized  as  being  subject  to  exceptions  or  qualifications.  For 
example,  a  treaty  between  Germany  and  the  United  States  might  contain 
an  express  stipulation  that  the  treaty  should  apply  only  to  the  territory 
possessed  by  the  parties  at  the  time  of  its  conclusion  and  could  not  be 
extended  to  territory  subsequently  acquired.  Or  it  might  be  shown  to 
have  been  clearly  the  intention  of  the  non-German  party  that  the  obli- 
gations which  it  assumed  or  the  concessions  which  it  granted  should  be 
limited  to  the  territory  or  population  which  Germany  then  possessed, 

30  See  5  Moore,  Digest,  pp.  345  ff.;  Hyde,  "The  Termination  of  Treaties  of  a  State 
in  Consequence  of  Its  Absorption  by  Another,"  American  Journal  of  International 
Law,  Vol.  XXVI  (1932),  p.  133;  and  Foreign  Relations  of  the  United  States,  1912, 
p.  632. 
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even  though  the  intention  was  not  expressed  in  the  treaty.  It  is  conceivable 
that  the  conditions  which  were  the  basis  of  the  treaty  might  be  radically 
changed  as  a  consequence  of  the  annexation  by  one  party  of  additional 
territory.  Thus  the  annexed  state  might  be  preponderantly  an  agricultural 
country,  whereas  the  annexing  state  might  be  largely  industrial,  so  that 
the  other  party  to  a  commercial  treaty  with  the  annexing  state  might  be 
quite  unwilling  to  extend  tariff  concessions  which  it  has  made  to  the 
annexing  state  equally  to  the  territory  of  the  annexed  state.  It  is  believed 
therefore  that  in  such  a  case  the  annexing  state  would  have  no  right  to 
extend  such  a  treaty  to  the  territory  annexed,  against  the  objection  of  the 
other  party.37  The  proposition  is,  therefore,  here  submitted  that  in  the 
present  case  any  country  having  treaties  with  Germany  would  be  entirely 
within  its  right  in  objecting  to  the  extension  by  Germany  of  such  treaties 
to  the  territory  of  Austria. 

In  case  no  objection  should  be  raised  by  the  other  parties,  Germany 
will  probably  extend  the  application  of  her  treaties  to  Austrian  territory 
in  so  far  as  they  are  applicable  thereto,  or  will  proceed  on  the  assumption 
that  they  extended  automatically  thereto  in  consequence  of,  and  at  the 
time  of,  the  annexation.  This  is  what  has  actually  been  done  in  the  great 
majority  of  cases  of  annexation,  although  sometimes  with  reservations 
and  exceptions.  It  may  be  remarked  in  this  connection  that  after  the  for- 
mation of  the  Kingdom  of  Yugoslavia,  various  neutral  states  which  had 
treaties  with  Serbia,  gave  their  consent  to  the  extension  of  those  treaties 
to  the  entire  state  of  Yugoslavia  of  which  Serbia  became  a  part.38 

Might  Germany,  instead  of  regarding  Austria's  treaties  with  other  states 
as  terminated  in  consequence  of  the  annexation,  take  them  over  and 
assume  the  duty  of  executing  the  obligations  which  they  imposed  upon 
Austria,  somewhat  as  the  German  Empire  upon  its  formation  took  over 
the  treaties  which  had  been  entered  into  by  the  various  German  states 
prior  to  their  absorption  into  the  German  Empire?  Both  Germany  and 

31  Compare  the  opinion  of  a  writer  in  17  Rev.  de  Droit  Int.  Prive  (1921),  pp.  311  ff., 
who,  after  reviewing  the  jurisprudence  of  the  French  courts  relative  to  the  extension 
of  the  treaties  of  France  to  Alsace-Lorraine  following  the  return  of  these  provinces  in 
1918,  maintains  that  treaties  in  such  cases  extend  to  territory  annexed  unless  it  was 
the  intention  of  the  parties  to  limit  their  application  to  the  territories  which  they 
possessed  at  the  time  the  treaties  were  concluded.  He  cites  Chretien,  Piedelievre,  Bry, 
Despagnet,  Merignac,  and  Fauchille  in  support  of  this  proposition. 

Compare  in  the  same  sense  Hyde,  op.  cit.,  II,  p.  85,  and  Kiatibian,  op.  cit.,  p.  79. 
In  fact,  both  Great  Britain  and  the  United  States  considered  the  reciprocity  provisions 
of  Art.  21  of  the  Treaty  of  May  8,  1871,  relative  to  the  Free  Entry  of  Fish  Products 
of  Canada  and  the  United  States  into  the  territory  of  the  other,  inapplicable  to  British 
Columbia  after  the  admission  of  that  Province  into  the  Dominion  of  Canada.  5  Moore. 
Digest,  p.  353. 

88  Peritch,  28  Acad,  de  Droit  Int.,  Rec.  des  Cours,  p.  402. 
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the  United  States  regarded  such  of  those  treaties  as  the  United  States  had 
concluded  with  the  German  states  as  continuing  in  force  after  the  forma- 
tion of  the  Empire,  apparently  on  the  theory  that  the  international 
capacity  of  the  German  states,  including  the  power  of  execution,  had  not 
been  extinguished  by  the  merger  into  the  Empire.39  The  fact  that  the 
juridical  personality  of  Austria  as  a  state  has,  unlike  that  of  the  German 
states  which  were  merged  into  the  Empire,  been  completely  extinguished, 
would  not  necessarily  prevent  the  Reich  from  taking  over  Austria's  treaties 
and  continuing  them  in  force  as  its  own  and  extending  their  application 
to  the  whole  territory  of  the  Reich  if  it  wished  to  do  so;  but  aside  from 
conceivable  practical  difficulties,  the  other  parties  to  the  Austrian  treaties 
would  have  a  right  to  object,  for  the  reasons  mentioned  above,  and  es- 
pecially if  Germany  should  claim  for  herself  the  benefits  of  any  favors 
or  concessions  which  those  treaties  granted  to  Austria  but  which  have  not 
been  granted  to  Germany  by  any  existing  treaties  with  her.  It  appears 
that  upon  the  formation  of  the  Empire  in  1871,  when  Germany  extended 
the  Prussian  Treaty  of  Commerce  and  Amity  of  May  1,  1828,  with  the 
United  States  to  the  territory  of  the  whole  Empire,  she  claimed  the  benefit 
of  the  most-favored-nation  clause  (Art.  IX)  of  that  treaty  in  behalf  of 
German  products,  without  regard  to  whether  they  were  the  produce  of 
Prussia  or  of  the  other  states  of  the  Empire.  The  United  States  might  very 
well  have  objected  to  this  claim,  and  in  fact  the  Attorney  General  (Olney) 
in  1896  gave  an  opinion  in  which  he  appears  to  have  assumed  that  while 
the  treaty  was  to  be  taken  as  "operative  as  respects  so  much  of  the  German 
Empire  as  constituted  the  Kingdom  of  Prussia,"  it  was  "not  to  be  taken 
as  effective  as  regards  other  portions  of  the  Empire."40 

In  fact  a  somewhat  similar  question  has  been  raised  between  the  United 
States  and  Germany  by  the  annexation  of  Austria.  By  Article  VII  of  the 
Treaty  of  Friendship,  Commerce,  and  Consular  Rights  between  the 
United  States  and  Austria,  signed  June  19,  1928,  each  of  the  parties  binds 
itself  unconditionally  not  to  impose  any  higher  duties  or  other  retrictions 
on  goods  exported  to  the  territory  of  the  other  than  are  imposed  on  goods 
exported  to  any  other  foreign  country.  The  treaty  of  December  8,  1923, 
between  the  United  States  and  Germany  (Art.  VII),  contains  an  identical 
provision.  But  Germany  in  fact  later  adopted  the  policy  of  levying  dis- 
criminating duties  against  goods  imported  from  the  United  States,  in 
consequence  of  which  the  Government  of  the  United  States  put  Germany 

89  As  to  this,  see  Crandall,  op.  cit.,  p.  432;  5  Moore,  Digest,  p.  355;  Terlinden  v. 
Ames,  184  17.  S.  270;  Flensburger  Dampfercampagnie  o.  U.  S.,  Amer.  Jour,  of  Int.  Law, 
Vol.  XXVI  (1932),  p.  618  (U.  S.  Court  of  Claims);  Rickmers  Lederer  Aktiengesellschaft 
o.  U.S.,  45  Fed.  (2nd),  p.  418;  note  by  Borchard,  Amer.  Jour,  of  Int.  Law,  Vol.  XXVI 
(1932),  p.  582;  and  Liszt,  op.  cit.,  p.  193. 

40  21  Op.  Atty.  Gen.  81,  Quoted  by  Crandall,  op.  cit,  p.  432,  n.  25. 
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on  a"black  list";  that  is,  German  goods  imported  into  the  United  States 
are  not  accorded  the  benefit  of  lower  rates  provided  in  reciprocal  trade 
agreements  between  the  United  States  and  other  countries.  Austria,  how- 
ever, at  the  time  of  the  annexation  not  having  resorted  to  discriminating 
duties  against  goods  imported  from  the  United  States,  was  in  virtue  of  its 
treaty  with  the  United  States  in  full  enjoyment  of  those  benefits.  Might 
Germany  regard  the  Austro-American  treaty  as  continuing  in  force  not- 
withstanding the  annexation,  and  therefore  claim  for  goods  exported  from 
Austrian  territory  to  the  United  States  the  benefit  of  the  lower  tariff  rates 
which  Austrian  goods  enjoyed  prior  to  her  annexation  to  Germany?  If  so, 
the  produce  of  other  German  territories  (Bavaria,  for  example)  would  need 
only  to  be  shipped  to  the  United  States  from  Austrian  territory  in  order 
to  be  entitled  to  the  benefit  of  the  lower  rates.  In  this  way  the  effect  of 
the  American  "black  list"  of  Germany  might  be  largely  avoided  by  the 
device  of  routing  the  goods  via  Austria. 

The  Government  of  the  United  States  promptly  answered  this  question 
in  the  negative  and  with  entire  legal  justification,  when  on  April  6  the 
President  directed  the  Secretary  of  the  Treasury  that  the  lower  tariff  rates 
to  which  Austrian  goods  have  heretofore  been  entitled  under  the  treaty 
of  1928  should  no  longer  be  applicable.  In  short,  Austrian  goods  were  put 
on  the  "black  list"  along  with  the  produce  of  other  German  territory.41 
The  principle  of  this  decision  is  that  when  one  state  annexes  another  state 
whose  juridical  existence  is  thereby  terminated,  the  annexing  state  cannot 
by  its  own  unilateral  decision  continue  in  force  the  treaties  of  the  extinct 
state  with  third  states,  for  the  purpose  of  enabling  the  annexing  state  to 
claim  for  itself  the  benefits  of  treaty  arrangements  between  the  annexed 
state  and  other  states  when  it  is  not  entitled  to  them  under  its  own 
treaties  with  the  latter  states. 

A  somewhat  different  question  has  been  raised  by  the  annexation, 
regarding  the  status  of  the  German  and  Austrian  Concordats  with  the 
Vatican,  both  concluded  in  1933.  If  both  Concordats  were  identical  or 
substantially  so,  as  regards  the  rights  and  obligations  which  they  create 
for  the  parties,  the  problem  whould  be  simple  enough.  In  that  case 
Germany  would  need  only  to  treat  the  Austrian  Concordat  as  terminated 
and  replaced  by  the  German  Concordat,  the  application  of  which  would 
be  extended  to  Austrian  territory.  To  this  solution  of  the  problem  the 
Vatican  presumably  would  have  no  ground  for  objection.  But  it  happens 
that  the  Concordat  with  Austria  is  much  more  favorable  to  the  Vatican 
as  regards  the  rights  and  privileges  which  it  concedes  to  the  Roman 
Catholic  Church  than  is  the  Concordat  with  Germany.  If,  therefore,  the 
former  is  terminated  and  the  latter  extended  to  Austria  it  will  mean  the 
loss  of  important  advantages  which  the  Catholic  Church  has  heretofore 

tt  Text  of  President's  letter  to  Secretary  of  Treasury,  New  York  Times,  April  8,  1938. 
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enjoyed  in  Austria  and  as  to  which  the  Vatican  is  said  to  be  deeply  con- 
cerned. In  these  circumstances,  might  the  Vatican  argue  that  Germany 
is  bound  to  treat  the  Austrian  Concordat  as  being  still  in  force  and  to 
accord  to  the  Catholic  Church  in  Austrian  territory  the  rights  which 
Austria  gave  it?  This  question  is  quite  different  from  that  raised  in  con- 
nection with  the  American  commercial  treaty  with  Austria  discussed 
above,  which  was  whether  the  annexing  state  is  entitled  to  claim  for 
itself  rights  and  privileges  conceded  to  the  annexed  state  by  a  treaty 
between  it  and  a  third  state.  The  answer  to  that  question  was  that  Ger- 
many is  not  entitled  without  the  consent  of  the  United  States  to  consider 
the  treaty  as  being  still  in  force  and  to  claim  rights  and  privileges  under 
it.  Our  answer  to  the  present  question  is  that  Germany  would  not  be 
bound  to  take  over  the  obligations  in  respect  to  the  Catholic  Church 
which  Austria  had  assumed  by  its  Concordat  with  the  Vatican,  and  to 
execute  them  in  the  territory  of  Austria.  The  Austrian  Concordat  clearly 
does  not  belong  to  the  class  of  treaties  the  obligations  of  which  run  with 
the  land.  In  the  light  of  the  doctrine  and  practice  reviewed  above  it  must 
be  concluded  that  the  obligations  assumed  by  Austria  under  the  Con- 
cordat are  terminable  by  Germany  at  her  will. 

May  Germany  without  the  consent  of  the  Vatican  extend  the  German 
Concordat  to  Austria?  The  conclusion  was  expressed  in  an  earlier  part  of 
this  note  that  an  annexing  state  has  no  right  to  extend  its  treaties  to  the 
territory  of  an  annexed  state  if  the  other  parties  to  those  treaties  object  to 
the  extension.  Assuming  that  the  Vatican  should  refuse  to  give  its  consent 
to  the  extension  of  the  German  Concordat  to  Austrian  territory,  but  that 
Germany  nevertheless  made  the  extension  without  its  consent,  the  Vatican 
could  do  nothing  but  protest  and  the  protest  would  probably  be  ineffec- 
tual. Germany  might,  even  after  having  declared  the  Austrian  Concordat 
terminated  in  consequence  of  the  annexation,  refuse  to  extend  the  German 
Concordat  to  Austrian  territory,  in  which  case  the  Catholic  Church  would 
have  no  treaty  rights  or  privileges  at  all  in  Austria.  It  would  therefore  be 
in  a  worse  situation  than  it  would  be  if  the  German  Concordat  were 
extended  to  Austria.  Germany  undoubtedly  has  the  right  to  refuse  to 
extend  the  Concordat  to  Austrian  territory  just  as  she  could  have  refused 
in  the  first  instance  to  enter  into  a  Concordat  with  the  Vatican.  Whatever 
is  done,  the  extinction  of  the  Austrian  state  is  likely  to  create  an  em- 
barrassing situation  for  the  Vatican.  If  the  Austrian  Concordat  is  termi- 
nated without  being  replaced  by  the  German  Concordat,  the  Catholic 
Church  in  Austria  will,  as  stated  above,  be  left  without  any  concordat 
rights  or  privileges  whatever.  On  the  other  hand,  if  the  somewhat  illiberal 
German  Concordat  is  extended  to  Austria  and  its  obligations  there  flouted 
by  the  Nazi  Government  as  they  have  been  in  the  rest  of  Germany,  the 
situation  will  be  hardly  less  favorable  for  the  Vatican. 
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Germany's  Responsibility  for  Austria's  Debt* 

In  an  article  published  in  the  July  number  of  this  Journal,1  entitled 
"Questions  of  State  Succession  Raised  by  the  German  Annexation  of 
Austria,"  the  author  of  this  note  summarized  the  practice  and  the  opinion 
of  jurists  regarding  the  rules  of  state  succession  in  the  matter  of  the 
debts  of  annexed  states.  Applying  these  rules  to  the  present  case,  the 
author  stated  his  conclusion  to  be  that  Germany  was  bound  by  the  vast 
preponderance  of  practice,  including  her  own,  as  well  as  by  the  almost 
unanimous  opinion  of  the  writers  on  international  law,  to  assume  the 
payment  of  the  foreign  debts  which  Austria  owed  at  the  time  of  her 
annexation  by  Germany,  or  to  provide  her  creditors  with  some  sort  of 
guarantee  which  would  insure  them  a  reasonable  prospect  of  reimburse- 
ment. Soon  after  the  article  in  which  this  proposition  was  put  forward 
had  gone  to  the  press,  the  German  Reich  Minister  of  Economics,  Herr 
Walther  Funk,  made  a  speech  at  Bremen  (June  16),  in  which  he  emphati- 
cally rejected  the  validity  of  this  proposition  and  asserted  that  "neither 
by  international  law  nor  in  the  interests  of  economic  policy,  nor  morally, 
is  there  any  obligation  on  the  part  of  the  Reich  to  acknowledge  the  legal 
responsibility  for  Austria's  Federal  debts."2  The  reasons  advanced  by  the 
Minister  in  support  of  his  conclusion  seem  so  lacking  in  foundations, 
legal,  economic,  and  moral,  that  the  author  of  the  article  in  the  July 
number  of  the  Journal  feels  that  he  cannot  allow  those  reasons  to  pass 
unnoticed. 

As  reported  in  the  press  dispatches,  the  reasons  relied  upon  by  Minister 
Funk  in  defense  of  Germany's  irresponsibility  for  the  Austrian  debts, 
fall  into  three  groups:  first,  the  inapplicability  of  the  rule  of  state  succes- 
sion in  the  case  of  the  self-extinction  of  a  debtor  state;  second,  the 
"political"  character  of  the  debts,  which,  in  his  opinion,  removes  them 
from  the  category  of  legal  obligations  to  which  the  law  of  state  succession 
applies;  and  third,  the  existence  of  certain  historical  instances  in  which 
other  states,  notably  Great  Britain,  France,  and  the  United  States,  de- 
clined to  assume  responsibility  for  the  payment  of  the  debts  of  states 
which  they  had  conquered  or  annexed.  If,  therefore,  according  to  the 
Minister,  it  was  permissible  for  them  to  repudiate  the  debts  of  states 
which  they  had  annexed,  they  cannot  justly  complain  if  Germany  now 
adopts  the  same  policy  in  similar  circumstances. 

*  From  the  Am.  Jour,  of  Int.  Law,  Vol.  XXXII  (1938). 

1  Vol.  XXXII,  pp.  421  ff. 

1 A  resume  of  his  speech  so  far  as  it  relates  to  Germany's  obligations  in  respect  to 
the  Austrian  debts,  together  with  an  analysis  by  Otto  D.  Tolischus,  Berlin  correspond- 
ent of  the  New  York  Times,  will  be  found  in  that  newspaper  for  June  17,  1938.  A 
somewhat  shorter  summary  is  published  in  the  London  Times  of  June  17,  p.  16. 
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Taking  up  in  turn  Herr  Funk's  several  lines  of  argument,  he  is  reported 
in  the  London  Times  summary  of  his  speech  to  have  denied  any  legal 
obligation  on  the  part  of  Germany  to  assume  the  payment  of  Austria's 
debts,  for  the  reasons  that  there  is  no  succession  where  the  debtor  state 
voluntarily  extinguishes  its  own  juridical  existence  by  merging  itself 
with  another  state,  by  an  act  representing  the  "will  of  the  people 
expressed  in  peaceful  and  legal  terms,"  as  he  claims  to  have  been  the 
fact  in  the  case  of  the  German  annexation  of  Austria.  Even  if  it  were 
true,  as  he  asserts,  that  the  joining  of  Austria  to  Germany  was  a  purely 
voluntary  act  which  represented  the  freely  expressed  will  of  the  Austrian 
people— an  assertion  which  all  the  world  knows  to  be  contrary  to  the 
facts— that  would  be  no  justification  for  Germany's  refusal,  as  the  suc- 
cessor state,  to  assume  the  payment  of  Austria's  debts  or  to  see  to  it 
that  they  are  paid  by  what  remains  of  Austria.  So  far  as  is  known  to  the 
author  of  this  note,  no  such  distinction  as  he  makes  between  the 
applicability  of  the  law  of  state  succession  in  the  case  of  "self-extin- 
guished" and  forcibly  annexed  states  has  ever  been  made  by  any  jurist 
or  statesman.  In  fact,  in  the  majority  of  cases  in  which  annexing  states 
have  assumed  the  debts  of  states  annexed  by  them,  they  have  been 
cases  of  voluntary  annexation,  that  is,  cases  of  "self-extinction,"  as 
Herr  Funk  would  put  it.  If  the  validity  of  his  argument  were  admitted, 
the  law  of  succession  in  the  matter  of  debts  would  apply  only  in  cases  of 
forcible  annexation,  that  is,  where  the  existence  of  the  debtor  state  was 
terminated  not  by  its  own  deliberate  and  voluntary  act  but  by  the  act  of 
the  annexing  state.  There  appears  to  be  no  support  for  this  distinction, 
either  in  doctrine,  practice,  morals,  or  public  policy.  It  would  seem  as 
logical  to  argue  that  while  the  heir  of  a  deceased  person  may  be  liable 
for  the  latter's  debts  in  case  he  had  been  murdered,  he  would  not  be, 
if  the  deceased  came  to  his  death  by  his  own  hand. 

In  the  second  place,  regarding  Herr  Funk's  argument  based  on  the 
"political"  character  of  the  Austrian  debts,  it  is  clear  that  what  the 
Minister  had  in  mind  when  he  characterized  the  foreign  loans  to  Austria 
as  being  "political"  rather  than  "commercial,"  was  the  condition  which 
was  attached  to  some  of  them,  that  Austria  should  introduce  certain 
budgetary  reforms  and  economies  in  her  financial  administration,  and 
particularly  that  she  should  refrain  from  any  engagement  which  might 
impair  her  independence.  This  latter  condition  was  undoubtedly  directed 
against  the  proposed  Anschluss  between  Germany  and  Austria,  which  it 
was  the  policy  of  the  governments  guaranteeing  the  loans  to  prevent. 
And  it  was  this  condition  which  the  Nazis,  after  having  forcibly  annexed 
Austria,  seem  to  think  is  a  good  and  sufficient  reason  why  Germany  may 
justly  repudiate  Austria's  debts.  Herr  Funk  in  his  speech  even  went  to 
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the  length  of  asserting  that  these  so-called  "political"  loans  were  not 
really  made  for  the  purpose  of  assisting  Austria  economically,  but  in 
order  to  prevent  her  from  uniting  with  Germany.3 

Regarding  this  contention  several  observations  may  be  made.  In  the 
first  place,  all  of  the  various  collectively  guaranteed  loans  made  to  Austria 
between  1923  and  1933  were  made  in  response  to  urgent  appeals  from 
her  government,  and  their  main  purpose,  especially  as  to  the  first  loan 
(the  so-called  League  Loan  of  1923),  was  to  save  Austria  from  complete 
collapse  and  bankruptcy,  to  rehabilitate  her,  to  enable  her  government 
to  meet  pressing  financial  obligations,  and  to  rescue  the  nation  from  the 
economic  ruin  which  threatened  it.  Austria  voluntarily  accepted  the  loan 
condition  which  was  intended  to  keep  her  from  being  annexed  by 
Germany,  and  for  the  prevention  of  which  Dollfuss  was  assassinated 
by  the  Nazis  in  1934,  and  for  which  Schuschnigg  is  now  apparently 
awaiting  trial  for  treason.  These  loans  were  "political"  only  in  an  inci- 
dental sense.  Foreign  loans  with  similar  conditions  attached  have  cer- 
tainly not  been  lacking  in  the  past,  and  there  appears  to  be  no  instance 
in  which  it  was  ever  argued  that  the  ordinary  laws  of  state  succession 
did  not  apply  to  them.  The  fact  is,  the  object  of  the  Austrian  loans  was 
more  humanitarian  than  either  commercial  or  political,  and  the  attempt 
of  the  Nazis  to  prove  that  their  sole  purpose  was  not  to  aid  Austria 
economically  or  financially,  but  to  prevent  her  from  uniting  with  Ger- 
many, has  no  basis  of  fact  upon  which  it  can  be  supported.  Had  the 
loans  been  imposed  upon  Austria  against  her  will  with  a  political  condi- 
tion attached,  the  Nazi  interpretation  would  have  some  basis;  but 
considering  that  they  were  sought  by  Austria,  that  she  willingly  accepted 
the  condition  relative  to  the  non-union  with  Germany,  and  from  first  to 
last  regarded  them  as  legally  binding  and  continued,  until  her  inde- 
pendence was  terminated  by  Germany,  to  make  regular  payments  on 
them  in  accordance  with  their  terms,  what  right,  it  may  be  asked,  has 
the  German  Government  to  impute  to  them  a  character  and  a  conse- 
quential invalidity  which  the  Austrian  Government  never  attributed  to 
them? 

It  must  also  be  added  that  not  all  of  the  Austrian  foreign  loans 
possessed  the  "political"  character  which  Reich  Minister  Funk  attributed 
to  them.  This  was  certainly  true  of  the  debt  to  the  United  States 
Government  of  some  $24,000,000  for  food  sold  to  the  Government  of 
Austria  in  1920.  The  only  condition  attached  to  that  loan  was  that  the 
debt  should  be  secured  by  a  first  charge  on  all  the  assets  and  revenues 
of  the  Austrian  State.  Clearly  that  did  not  give  it  the  character  of  a 

8  In  the  London  Times  r6sum6  of  his  speech,  Herr  Funk  is  reported  to  have  referred 
to  the  Dawes  and  Young  "loans"  as  "political"  debts.  But  since  they  were  in  no  sense 
debts  of  Austria,  it  is  unnecessary  in  this  note  to  deal  with  them. 
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"political"  debt.  The  Act  of  Congress  which  authorized  it,  declared  that 
its  purpose  was  to  relieve  the  food  wants  of  the  Austrian  people.  It  of 
course  had  the  form  of  a  commercial  transaction,  but  in  spirit  it  was 
primarily  humanitarian.  Governments  are  not  in  the  habit  of  making 
loans  to  foreign  states  for  the  purpose  of  commercial  investment, 
especially  to  those  which  are  on  the  verge  of  financial  collapse  and 
bankruptcy.  In  this  case  its  object  was  the  generous  one  of  assisting  in 
the  rescue  of  the  people  of  a  former  enemy  state  from  threatened 
starvation  and  distress.  Yet  this  loan  appears  to  be  included  by  Hen- 
Funk  in  the  category  of  "political"  debts;  at  any  rate  it  is  one  for 
which  the  Nazi  Government  denies  any  legal  or  moral  responsibility. 
In  fact  it  appears  that  of  the  various  guaranteed  loans  made  under  the 
auspices  of  the  League  of  Nations,  only  that  of  1932— the  so-called 
Lausanne  Loan— contained  the  condition  that  Austria  must  abstain  from 
any  negotiations,  of  an  economic  character  calculated  to  compromise  its 
independence. 

This  brings  us  to  the  third  line  of  argument  put  forward  by  the  Reich 
Minister  in  support  of  his  denial  of  Germany's  responsibility  for  Austria's 
debts,  namely,  the  fact  that  some  of  Austria's  creditors  have  in  isolated 
instances  in  the  past  declined  to  assume  the  debts  of  states  or  rebellious 
organizations  which  they  had  conquered  during  the  course  of  war.  Since 
the  United  States  was  supposed  to  have  a  perfect  record  in  respect  to  the 
assumption  of  the  debts  of  annexed  states,  it  is  something  of  a  shock  to 
be  told  by  the  German  Minister  that  this  is  not  the  fact.  The  instance 
cited  was  the  repudiation  by  the  United  States  of  the  Civil  War  debts  of 
the  Southern  Confederacy  and  of  the  States  which  composed  it!  The 
United  States  having  been  guilty  in  1865  of  refusal  to  assume  the  debts 
of  a  revolted  group  which  it  had  conquered  in  war,  what  right  had  it  to 
complain  if  Germany  refused  in  1938  to  assume  the  debts  of  a  state  which 
it  had  annexed?  So  far  as  is  known  to  the  author  of  this  note,  this  is  the 
first  instance  in  which  any  responsible  person  ever  put  forward  the 
claim  that  a  parent  state  is  under  some  sort  of  obligation  to  pay  the 
debts  incurred  by  an  organization  or  group  in  revolt  against  its  authority 
when  the  proceeds  thereof  were  used  for  the  purpose  of  overthrowing 
the  established  government  and  achieving  the  independence  of  those 
engaged  in  the  revolt.  Certainly  there  is  no  historical  instance  in  which 
any  government  ever  assumed  the  payment  of  a  debt  incurred  for  such 
a  purpose  as  this.  Could  the  Minister  have  meant  to  reproach  the  United 
States  for  refusing  to  assume  the  payment  of  debts  which  were  incurred 
as  a  part  of  an  effort  to  overthrow  its  own  government?  If  so,  he  might 
reproach  equally  Great  Britain  for  not  assuming  the  debts  incurred  by 
the  United  States  and  the  individual  States  during  the  Revolution.  What, 
it  may  be  asked,  would  have  been  the  reply  of  the  German  Government 
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if  after  the  Herreros  of  Southwest  Africa,  during  their  revolt  against  its 
authority,  had  succeeded  in  obtaining  a  loan  from  some  foreign  source, 
the  proceeds  of  which  were  used  for  the  purpose  of  carrying  on  their 
insurrection,  the  creditors  had,  after  the  defeat  of  the  rebels,  demanded 
that  Germany  assume  the  payment  of  the  loan? 

Not  only  is  the  unbroken  practice  of  the  past  against  the  idea  of  state 
responsibility  for  rebel  war  debts,  but  it  is  repudiated  by  what  appears 
to  be  the  unanimous  opinion  of  writers  on  international  law.  Most  of 
them  indeed  apply  the  rule  of  irresponsibility  not  only  to  rebel  war 
debts  but  to  all  war  debts,  whether  incurred  by  rebellious  groups  or 
organizations  or  by  defeated  independent  enemy  states.  Of  the  many 
authorities  to  this  effect  who  might  be  quoted,  it  is  sufficient  to  cite 
Westlake,  one  of  the  most  highly  respected,  who  says: 

Those  who  lend  money  to  a  state  during  a  war,  or  even  before  its  outbreak 
when  it  is  notoriously  immiment,  may  be  considered  to  have  made  themselves 
voluntary  enemies  of  the  other  state;  and  can  no  more  expect  consideration 
on  the  failure  of  the  side  which  they  have  espoused  than  a  neutral  ship  which 
has  entered  the  enemy's  service  can  expect  to  avoid  condemnation  if  captured.* 

Even  Lord  Robert  Cecil,  in  his  argument  in  the  case  of  the  West  Rand 
Gold  Mining  Company,  while  maintaining  that  a  conquering  state  is 
bound  by  the  rules  of  international  law  to  assume  the  payment  of  the 
debts  of  the  conquered  state,  expressly  excepted  debts  which  have  been 
incurred  by  the  latter  state  for  the  purpose  of  carrying  on  war  against 
the  former. 

German  writers,  both  "Aryan"  and  "non-Aryan,"  are  likewise  in  general 
agreement  that  a  state  is  under  no  obligation  to  assume  the  payment  of 
war  debts  incurred  by  an  enemy,  and  especially  rebel  war  debts.  Among 

*  International  Law,  Vol.  I,  p.  78.  In  the  same  sense  see  Phillipson,  Termination  of 
War  and  Treaties  of  Peace,  p.  43;  Fauchille,  Traitd  de  Droit  Int.  Pub.,  Part  I,  p.  352; 
Jeze,  Le  partage  des  dettes  publiques  au  cas  de  dSmembrement  du  Territoire  (1921), 
p.  11;  Lawrence,  Principles  of  International  Law  (7th  ed.),  p.  91;  Hyde,  International 
Law,  Vol.  I,  p.  212;  the  report  of  the  Transvaal  Concessions  Commission,  1901  (The 
Lyttelton  Commission),  and  Lord  Alverstone's  opinion  in  the  West  Rand  Gold  Mining 
Company  v.  the  King  [1905)],  2  K.  B.  391.  See  also  the  opinions  and  the  citations  of 
Feilchenfeld,  Public  Debts  and  State  Succession,  p.  393  ff.,  and  Sack,  Les  Effets  des 
Transformations  des  Etats  sur  Leurs  Dettes  publiques,  etc.,  pp.  165  ff.  Sack,  however, 
excludes  war  debts  from  the  rule  of  state  succession  only  when  the  lender  knew  that 
the  proceeds  of  the  loan  were  intended  to  be  used  by  the  borrowing  belligerent  for 
the  purpose  of  carrying  on  the  war  (op.  cit.,  p.  1680).  Oppenheim  appears  to  have 
been  one  of  the  few  writers  who  did  not  except  war  debts  from  the  general  rule 
requiring  a  successor  state  to  assume  the  debts  of  an  annexed  or  conquered  state. 
International  Law,  3rd  ed.,  Vol.  I,  Sec.  82.  But  his  opinion  was  so  obviously  un- 
founded that  the  distinguished  editor  of  the  5th  edition  of  his  work  (Lauterpacht) 
took  the  liberty  of  omitting  it  from  that  edition  with  the  statement  that  it  was  "open 
to  very  grave  doubt."  Vol.  I,  p.  150,  n.  2. 
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them  may  be  mentioned  Holtzendorff,  Garies,  Ullman,  F.  F.  Schmidt, 
J.  Kohler,  and  Franz  von  Liszt. 

It  may  be  remarked  in  passing  that  treaties  of  peace  containing  pro- 
visions for  the  assumption  of  a  proportionate  part  of  the  debts  of  dis- 
membered states,  by  the  states  acquiring  a  portion  of  their  territory, 
have  usually  by  their  express  terms  excluded  from  the  obligation  the  debts 
of  the  dismembered  state  which  were  incurred  in  the  prosecution  of  the 
war  resulting  in  the  loss  of  their  territory.  As  is  well  known,  all  the 
treaties  of  peace  following  the  conclusion  of  the  World  War  expressly 
made  such  exceptions.  In  the  light  of  this  review  of  the  opinion  and  the 
practice,  only  one  conclusion  is  possible  regarding  Minister  Funk's 
reproach  of  the  United  States  for  its  failure  to  assume  responsibility  for 
payment  of  the  Civil  War  debts  of  the  Confederacy,  namely,  that  there 
is  not  a  shred  of  authority  in  law,  practice,  or  morals  upon  which  his 
criticism  can  be  justified. 

The  Minister  is  further  reported  in  the  speech  referred  to  above  to 
have  charged  Great  Britain  with  failure  to  assume  the  payment  of  the 
debts  of  the  Boer  Republic  following  its  defeat  and  annexation  in  1901. 
Here  again  it  may  be  said  of  Great  Britain  what  was  said  above  of  the 
United  States,  namely,  that  her  record  in  respect  to  the  assumption  of 
the  debts  of  annexed  states  is  very  nearly  perfect  and  it  is  believed  to 
be  generally,  therefore,  above  reproach.  When  the  Transvaal  was  an- 
nexed in  1877,  she  assumed  responsibility  for  the  payment  of  its  debt. 
She  did  likewise  when  Upper  Burma  was  annexed  in  1886.  Although  the 
British  Government  denied  any  legal  liability  for  the  payment  of  the 
debts  of  the  South  African  Republic  and  the  Orange  Free  State,  in  fact 
it  provided  for  the  payment  of  their  debts,  including  a  deficit  amounting 
to  about  £1,500,000.5  The  only  debts  which  appear  to  have  been 
excluded  were  those  incurred  during  the  period  of  hostilities,  the  pro- 
ceeds of  which  were  devoted  to  the  prosecution  of  the  war  against 
Great  Britain.  Even  as  to  contracts  and  concessions  to  which  the  South 
African  Republic  was  a  party— the  obligation  to  respect  which  stands  on 
a  less  favorable  footing  than  debts— the  policy  of  the  British  Government 
was  remarkably  liberal.  While  denying  a  legal  obligation  to  do  so,  the 
British  Government  in  fact  took  over  and  maintained  them  all  with  a 
few  apparently  justifiable  exceptions.  Thus  in  the  case  of  certain  German 
share  and  bondholders  in  the  Netherlands  South  African  Railway  Com- 
pany, the  British  Government  compensated  them  ex  gratia,  and  against 

5  The  actual  procedure  was  this:  While  the  British  Government  declined  to  admit 
responsibility  for  the  debts  of  the  South  African  Republic,  it  nevertheless  satisfied  the 
creditors  as  a  matter  of  grace,  and  by  the  Act  of  Union  passed  by  the  British  Par- 
liament in  1909,  it  was  provided  that  the  Government  of  the  Union  of  South  Africa 
should  assume  the  debts  of  the  component  states.  Feilchenfeld,  op.  cit.,  p.  384. 
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the  settlement  thus  made  the  German  Government  did  not  protest  or 
avail  of  an  offer  of  arbitration  which  the  British  Government  made.6 

France  of  course  did  not  escape  Herr  Funk's  sweeping  indictment. 
The  charge  against  her  was  that  she  "disclaimed"  Madagascar's  debts. 
It  is  true  that  by  the  treaty  of  1895  following  the  establishment  of  the 
French  protectorate  over  Madagascar,  it  was  agreed  that  France  was 
not  to  assume  any  responsibility  for  the  payment  of  Madagascar's  debts 
previously  incurred;  but  the  treaty  also  provided  that  Madagascar  should 
remain  charged  with  the  payment  of  its  own  debts  whose  amortization 
was  to  be  met  out  of  Madagascan  revenues.  The  French  Government 
also  promised  to  lend  its  assistance  to  the  government  of  the  protectorate 
in  meeting  the  payments  on  its  debts.  The  solution  of  the  problem 
adopted  by  France  in  this  case  was  one  which  is  by  no  means  un- 
common, namely,  instead  of  the  annexing  state  assuming  directly  the 
payment  of  the  debts  of  the  annexed  state,  the  latter  remains  responsible, 
and  to  enable  it  to  discharge  its  responsibility,  it  is  left  with  its  fiscal 
autonomy  intact  and  with  its  own  budget  of  revenues  and  expenditures, 
its  financial  administration  being  subject  more  or  less  to  the  control  and 
assistance  of  the  annexing  state.  This  was  the  procedure  which  France 
had  already  adopted  in  the  cases  of  Tunis,  Annam,  Tonkin,  and  Cam- 
bodia when  they  came  under  French  protection.  This  arrangement  ap- 
pears to  have  been  satisfactory  to  the  creditors,  with  whom  it  was 
immaterial  who  paid  the  debts  so  long  as  they  were  paid,  and  they  did 
not  therefore  insist  that  the  French  Government  itself  should  assume 
directly  the  responsibility  for  their  payment.  No  international  con- 
troversies or  complaints  arose  out  of  this  policy  of  France  in  respect  to 
Madagascar's  debts  as  there  did  regarding  the  French  attitude  toward 
Madagascan  concessions.7  Herr  Funk's  criticism  of  French  policy  regard- 
ing Madagascar's  debts  does  not  therefore  appear  to  be  well  founded. 

If,  following  the  annexation  of  Austria,  Germany  had  announced  a 
similar  policy  in  respect  to  Austria's  debts  and  thus  insured  her  creditors 
a  reasonable  prospect  of  payment,  it  is  doubtful  if  there  would  have 
been  any  demand  upon  Germany  that  she  herself  assume  the  responsi- 
bility for  their  payment.  But  instead  of  this,  Austria  was  deprived  of 
her  fiscal  autonomy  and  sources  of  revenue  and  left  with  no  means  by 
which  she  could  pay  the  debts  herself,  assuming  that  she  were  allowed 
by  Germany  to  do  so.  If  therefore  Germany  refuses  to  assume  the  pay- 

6  The  details  concerning  the  policy  of  the  British  Government  in  respect  to  the 
assumption  of  the  debts  of  annexed  states  may  be  found  in  Feilchenfeld,  op.  tit.,  pp. 
379-393;  Sack,  op.  tit,  pp.  62-64;  Cobbett,  Leading  Cases  in  International  Law,  4th 
ed.,  Vol.  II,  p.  354;  and  Phillipson,  op.  tit.,  p.  327. 

7  Feilchenfeld,  op.  tit.,  p.  373,  as  to  the  details;  see  also  Sack,  op.  tit.,  pp.  260  ff . 
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ment  of  them,  they  will  not  be  paid.  This  result  will  be  tantamount  to 
the  extinction  by  Germany  of  just  debts  which  were  the  result  of  loans 
extended  to  Austria  at  her  request,  which  the  Austrian  Government  had 
regarded  from  first  to  last  as  perfectly  lawful,  upon  which  it  had 
continued  to  make  payments  until  Germany  put  an  end  to  the  juridical 
existence  of  the  Austrian  state,  and  which  it  might  even  now  discharge 
if  it  were  left  with  the  necessary  fiscal  autonomy  and  financial  resources. 

A  final  reason  which  Minister  Funk  advances  in  support  of  his  argu- 
ment that  Austria's  creditors  are  not  entitled  to  look  to  Germany  for 
payment  of  their  debts,  is  that  they  repudiated  the  debts  of  Germany's 
colonies  which  were  taken  away  from  her  at  the  close  of  the  World  War. 
Since  these  territories  were  merely  colonial  possessions  without  fiscal 
autonomy  and  without  debts  of  their  own,  the  Minister  could  only  have 
meant  to  charge  the  mandatory  Powers  with  refusal  to  assume  any 
portion  of  the  German  debt  which  was  chargeable  to  the  colonies,  or 
to  reimburse  Germany  for  the  expenditures  which  she  had  made  on 
them. 

It  is  of  course  quite  true  that  the  Treaty  of  Versailles  (Art.  257) 
did  relieve  the  mandatory  Powers  of  all  obligation  to  assume  any  portion 
of  the  German  debt  which,  according  to  German  bookkeeping,  was 
charged  to  the  account  of  the  colonies.  Against  this  decision  of  the 
Allied  and  Associated  Powers  Germany  protested,  and  asserted  that  she 
should  at  least  be  reimbursed  for  the  expenditures  which  she  had  made 
on  behalf  of  the  colonies.8  It  must  be  said  that  in  the  case  of  the 
dismemberment  of  states,  the  Powers  which  received  the  territory  de- 
tached from  them  have  sometimes  assumed  a  portion  of  the  debt  of 
the  dismembered  state,  although  this  practice  has  never  been  as  common 
as  it  has  been  in  the  case  of  total  annexations  where  the  entire  debt  of 
the  annexed  state  was  usually  taken  over  by  the  annexing  state.  As  is 
well  known,  the  treaties  of  peace  following  the  close  of  the  World  War 
provided  that  the  Powers  to  which  territory  detached  from  the  defeated 
states  was  annexed,  should  assume  a  certain  proportion  of  the  debt  of 
the  dismembered  state.  But  in  all  of  them  certain  exceptions  were  made, 
notably  in  the  case  of  France  which  received  back  Alsace-Lorraine  and 
which  was  relieved  of  any  obligation  to  assume  any  portion  of  the 
German  debt  because  of  the  re-annexation.  Likewise,  as  stated  above, 
the  Powers  which  received  mandates  of  German  colonies  were  also 
relieved  of  a  similar  responsibility  in  respect  to  the  assumption  of  a 
portion  of  Germany's  debt.  In  the  case  of  the  re-annexation  of  Alsace- 
Lorraine,  the  exemption  of  France  was  justified  on  the  ground  that 
Germany  had  refused  to  assume  any  portion  of  the  French  debt  when 

8  Comments  by  the  German  Delegation  on  the  Conditions  of  Peace,  pp.  47,  48. 
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in  1871  she  took  those  territories  from  France.9  What,  therefore,  the 
Germans  regarded  as  just  treatment  of  France  in  1871  must  be  con- 
sidered as  equally  just  for  Germany  in  1919.  The  refusal  of  the  Allies  to 
provide  for  the  reimbursement  of  Germany  for  her  expenditures  on 
behalf  of  her  lost  colonies  was  based  on  the  ground  that  their  inhabitants 
had  never  derived  any  real  benefit  from  the  expenditures,  that  they 
had  been  neglected  by  Germany,  and  that  the  colonial  budget  had 
without  apparent  exception  always  shown  a  deficit.  It  would  therefore 
be  unjust  to  saddle  upon  the  people  of  the  colonies  the  burden  of 
reimbursing  Germany  for  expenditures  which  had  been  made  mainly 
in  her  own  imperial  interest  and  which  had  been  of  little  benefit  to 
them,  and  it  would  be  none  the  less  unjust  to  the  mandatory  Powers  to 
charge  them  with  the  responsibility.10  The  German  debts  chargeable  to 
them  were  somewhat  analogous  to  the  so-called  Spanish  "Cuban  debt" 
which  the  United  States  refused  to  assume  at  the  close  of  the  Spanish- 
American  War,  and  which  Cuba  likewise  declined  to  take  over  for  the 
same  reason.  The  reasons  given  by  the  Allied  Powers  for  their  refusal 
to  reimburse  Germany  for  her  expenditures  on  the  colonies  may  not  be 
altogether  convincing,  since  it  was  not  established  that  the  inhabitants 
had  not  derived  any  benefits  from  the  expenditures,  while  that  fact  that 
the  colonial  budgets  had  shown  a  deficit  was  not  necessarily  a  con- 
clusive reason  why  Germany  should  not  be  reimbursed  for  her  expendi- 
tures. Nevertheless  the  practice  in  respect  to  reimbursement  in  such 
cases  had  been  very  unusual,  so  rare,  in  fact,  that  it  certainly  could  not 
be  said  that  there  was  any  obligation  under  international  law  to  do  so. 
It  may  also  be  added  that  while  the  policy  of  Germany  herself,  so  far 
as  it  related  to  the  assumption  of  the  debts  of  states  which  had  been 
totally  annexed  by  her,  had  for  the  most  part  been  irreproachable,  her 
policy  in  respect  to  the  taking  over  of  a  proportionate  part  of  the  debts 
of  states  which  she  had  partially  dismembered,  had  been  less  liberal 
than  that  of  any  other  Continental  state  which  had  annexed  territories 
belonging  to  other  states.  In  fact  it  does  not  appear  that  Germany  ever 
assumed  any  portion  of  the  debts  of  those  states  against  which  she  made 
war  in  1864,  1866,  and  1870,  and  from  whom  she  had  taken  parts  of  their 
territory.  As  regards  that  part  of  the  debt  of  Denmark  which  was  com- 
mon to  herself  and  the  Duchies  of  Schleswig-Holstein  and  Lauenburg, 
which  provinces  Germany  and  Austria  annexed  in  1864,  it  was  provided 
that  there  should  be  an  apportionment  between  Denmark  and  the 
Duchies  of  their  common  debt  in  proportion  to  their  respective  popula- 
tions, but  it  does  not  appear  that  Austria  and  Prussia  assumed  any 

9  See  the  Reply  of  the  Allied  and  Associated  Powers  to  the  Comments  by  the  Ger- 
man Delegation  on  the  Conditions  of  Peace,  Part  III,  Sec.  5. 

10  Ibid.,  Parts  IV  and  IX. 
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portion  of  the  debt  of  Denmark  which  they  had  so  grievously  dis- 
membered. Nor  was  there  any  such  assumption  by  Prussia  of  a  portion 
of  the  debts  of  the  German  States,  which  were  required  to  cede  parts  of 
their  territory  to  her  in  1866.  And,  of  course,  no  portion  of  the  debt  of 
France  was  assumed  by  Germany  following  the  annexation  of  Alsace- 
Lorraine  in  1871.  In  the  light,  therefore,  of  Germany's  own  practice,  quite 
apart  from  other  reasons,  Minister  Funk's  reproach  of  the  Allied  Powers 
for  their  refusal  to  reimburse  Germany  for  the  expeditures  made  by 
her  on  the  German  colonies,  or  to  assume  the  payment  of  that  part  of 
the  German  debt  which  had  been  made  a  charge  on  the  colonies  does 
not  seem  to  be  justified  either  upon  considerations  of  law  or  practice. 

In  any  case,  their  failure  to  assume  any  responsibility  on  account  of 
Germany's  financial  obligations  chargeable  to  her  colonies,  affords  a 
very  poor  justification  for  her  refusal  to  assume  any  responsibility  for 
the  payment  of  the  debts  of  Austria,  which  are  totally  different  in  their 
nature  and  purpose.  This  and  the  other  reasons  put  forward  by  Minister 
Funk  in  defense  of  his  thesis  that  Germany  is  under  no  obligation,  moral 
or  legal,  to  guarantee  the  payment  of  Austria's  debts,  impress  one  as 
being  belabored  excuses  rather  than  solid  arguments  based  on  con- 
siderations of  law,  justice,  and  morality.  Against  him,  as  already  stated, 
is  the  almost  unanimous  practice  of  modern  states,  including  that  of 
Germany  herself,  and  the  overwhelming  preponderance  of  juristic  opinion, 
including  that  of  German  jurists  prior  to  the  establishment  of  the  present 
Nazi  regime. 

It  is  well  known  that  the  Nazis,  like  the  Bolshevists,  do  not  recognize 
certain  of  the  canons  of  international  law  which  are  regarded  as  funda- 
mental in  democratic  states,  and  that  they  are  turning  away  from  some 
of  the  traditional  conceptions  to  which  Germany  herself  has  hitherto 
been  attached.11  Perhaps  the  rule  of  succession  in  regard  to  the  debts 
of  annexed  states  may  prove  to  be  one  of  them.  If  so,  it  will  be  a  matter 
of  regret,  not  only  because  it  will  bring  Germany  into  conflict  with 
other  states,  but  because  it  may  prove  in  the  long  run  to  be  detrimental 
to  her  own  national  interests,  for  the  reason  that  she  cannot  be  sure  that 
in  the  future  her  annexations  of  territory  will  exceed  in  number  and 
importance  her  own  territorial  losses.  In  case  they  do  not,  the  balance 

"As  to  the  Nazi  conceptions  of  international  law,  see  Preuss,  "National  Socialist 
Conceptions  of  International  Law,"  American  Political  Science  Review  (1935),  pp. 
594  ff.;  Bristler,  "La  Doctrine  Nationale  Socialiste  du  Droit  des  Gens,"  in  the  Revue 
Int.  de  la  Theorie  du  Droit,  1938,  pp.  115  ff.,  and  the  same  author's  Die  Volker- 
rechtslehre  des  National  Sozialismus,  1938;  Carl  Schmitt,  National  Sozialismus  und 
Volkerrecht,  1934;  Rogge,  Hitlers  Friedens  Politik  und  das  Volkerrecht,  1935;  and 
Walz,  National  Sozialismus  und  Volkerrecht,  1934.  See  also  Gott,  "The  National 
Socialist  Theory  of  International  Law,"  Am.  Jour,  of  Int.  Law,  supra,  p.  704. 
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of  advantage  which  flows  from  the  rule  of  state  succession  in  the  matter 
of  debts  may  turn  out  to  be  against  her.  But  quite  apart  from  any 
consideration  of  the  individual  gain  or  loss  which  the  rule  may  bring 
to  particular  states,  it  is  one  which  undoubtedly  serves  the  general 
interests  of  international  justice,  equity,  morality,  mutual  convenience, 
and  sound  economic  policy.  It  is  for  these  reasons  that  the  rule  in  modern 
times  has  received  the  almost  unanimous  support  of  jurists,  international 
courts,  and  of  governments  in  actual  practice.  Quite  aside  from  these 
considerations  which  have  caused  the  rule  to  be  generally  accepted  and 
observed  in  practice,  one  other  important  disadvantage  which  would 
result  from  its  abandonment  may  be  mentioned,  namely,  the  difficulty 
which  it  would  create  for  states  which  are  dependent  on  foreign  loans 
for  the  promotion  of  various  national  objects  for  which  their  own 
financial  resources  are  inadequate.  Naturally,  money-lenders  would  hesi- 
tate to  make  loans  to  foreign  states  if  there  were  a  rule  of  law  or 
practice  under  which  their  loans  could,  and  probably  would,  be  re- 
pudiated in  case  the  creditor  states  should  happen  to  be  transferred  to 
another  sovereignty  before  their  debts  had  been  discharged.  Considering 
the  large  number  of  such  transfers  of  territory  that  have  taken  place 
during  the  past  century,  and  the  strong  reason  for  believing  that  they 
will  not  be  lacking  in  the  future,  a  rule  which  would  deprive  creditors 
of  their  right  to  look  to  successor  states  either  for  the  payment  of  their 
debts  or  for  any  sort  of  guarantee  of  payment  would,  manifestly,  prove 
to  be  a  serious  handicap  to  the  processes  of  international  finance,  which 
have  played  so  important  a  role  in  modern  international  relations,  and 
which  will  continue  to  be  essential,  even  more  so  in  the  future. 
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